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ACCOLIMALIMA MOPCKOTO MPABA
| RUMLA |
RUSSIAN MARITIME LAW ASSOCIATION

Accoumauma mopckoro npasa “RUMLA” (ab66pe-
Bratypa ot “Russian Maritime Law Association”) yu-
pexgaeHa B CaHkT-leTepbypre — Mopckom ctonuue
Poccun. Accounauyma 3apernctpmpoBaHa MuHu-
cTepctBoM tocTuumn PO, a Takxke obnagaet 3aperu-
CTPVPOBaHHbBIM TOBAaPHbIM 3HAaKOM 1 OdULMANbHBIM
cantom B cetn «MHTepHeT» (Www.RUMLA.org).

YneHamun Accoumanmm MOpPCKOro npasa ABNAIT-
CA NPaKTUKYIOLLME IPUCTDI, yUYeHble, NpeacTaBuTe-
NN KOMMAHWUI, CBA3aHHBIX C MOPCKM BGU3HECOM: CY-
[OBafenblibl, CTPAxXoBLWKKK, BpoKepbl, — 1 MHOTMe
Lpyrue, o6befHeHHble Lenammy nonynsapusaumnm
pa3BUTUA POCCUNCKON IOPUANYECKON HAyKM 1 MPaK-
TUKM B 061aCT MOPCKOTo NpaBa, 0bMeHa onbIToM
1 B3aUMOBbBIPYUKM.

“RUMLA" NOCTOAHHO OTCNeXmnBaeT 3HaYnUMble
CobbITUSA, MPONCXOAsALLME B MOPCKOM cooOLLecTBe,
[0BOAA UX [0 CBefeHWA uneHoB Accoumauun. Kyp-
Han «MopcKoe npaBo» pPacnpoCTpaHAETCA Npexae
BCEro cpeam uneHoB Accoumaunm, KotTopble exe-
rOAHO MOJyYalT akTyasibHYIO MeYaTHY BepCuio
Kopekca Toprosoro mopennasaHus PO.

CoTpyAHNYECTBO YYaCTHNKOB MOPCKOro CeKTopa
B pamkax “RUMLA” He TONbKO NO3BOAAET UM flyuylue
MOHATL 1 YC/bIWATL APYT APYra, HO 1 CNoco6CTBYeT
pa3BUTUIO KOHTAKTOB 1 613Heca B uenom. Ha odu-
LManbHOM caniTe MOXXHO NPUCOeanHNTLCA K Acco-
Uunauumn n BHeCTU CBOW BKNa B pa3BMTE MOPCKOro
npasa u busHeca.

The Maritime Law Association RUMLA (an
abbreviation for Russian Maritime Law Association),
was established in St. Petersburg, the marine capital
of Russia. The Association was registered by the
Ministry of Justice of the Russian Federation, and
also has a registered trademark and an official
website on the Internet (www.RUMLA.org).

Members of the Maritime Law Association
are practicing lawyers, scholars, representatives
of companies related to the maritime business:
shipowners, insurers, brokers, and many others,
united to promote the development of Russian
law and practice in the sphere of maritime law,
exchange of experience and mutual assistance.

RUMLA constantly monitors significant events
in the maritime community, bringing them to the
attention of the Association members. The Maritime
Law magazine, as a priority, is distributed among
the members of the Association, who also receive
an up-to-date printed version of the Merchant
Shipping Code of the Russian Federation every year.

Cooperation of the members of the maritime
industry sector within RUMLA allows them not
just to better understand each other, and also
contributes to the development of contacts and
business in general. You can join “RUMLA”" at the
official website of the association and contribute
to the development of maritime law and business.



Mpeancnosme K nepsomy U3aaHUIO

My6nukyemble ¢ cepeanHbl 2020 r. AccolmaLimein MOPCKOro npaea 0630pbl HOBOCTEN MOPCKOrO MpaBa
K HbIHELLUHEMY MOMEHTY Pa3BUIUCH B NPOdECCUOHANbHBIN lopuandecknii XypHan «Mopckoe npasoy. OH 6bi
3aperncTpurpoBaH B fekabpe 2020 r. B KauecTBe neyatHoro CMU.

lMepBbIi BbIMYCK »KypHana — Bbi3oB Ana komaHabl “RUMLA”. Mbl nocTasmnv cebe oqHOBPEMEHHO [iBe Lenu —
caenaTb NpodeccMoHanbHoe IpPUANYECcKoe 13aHne, KOTOPOE B TO e BpeMs OyAeT MHTEPECHbIM /1A UfleHOB
“RUMLA’, He siBNAOLWMXCS lOpUCTami (CyaoBNagenbLEB, OpOKEPOB, aHAEPPANTEPOB, MEHELXKEPOB U ApP.).

KypHan «Mopckoe npaBo» BbiMyCKaeTCA Ha ABYX A3blKaX — PYCCKOM 1 aHFIMINCKOM, YTO MO3BONAET 3Ha-
KOMUTbCA C €ro CofepaHnem He TONbKO PYCCKOA3bIYHbIM YATATENAM.

Preface to the first edition

Published in mid-2020“Maritime Law Reviews” have developed into a professional legal journal - Maritime
Law Journal. In December 2020 Russian Maritime Law Association (RUMLA) has received registration for the
“Maritime Law Journal” as a print media.

This is RUMLA's first edition of the journal, which was a challenge for RUMLA’s team. We set ourselves
the task to achieve both goals - keep it professional as a law journal, and at the same time interesting for
RUMLA’s members’ non-lawyers (shipowners, brokers, underwriters, managers and others).

The Maritime Law Journal is published in both — Russian and English languages, which allows not only
Russian-speaking readers to get acquainted with its content.



. Ob30P SAKOHOLATEJIBCTBA POCCKM

» YTBepKaeHbl Tpe6oBaHusa no obecneue-
HUIO TPAHCNOPTHON 6€30MacHOCTUN, yYUTbIBa-
lowme ypoBH/ 6e30nacHOCTV AN1A TPaHCNOpPT-
HbIX CPeACTB MOPCKOro 1 BHyTPeHHEro BOGHOro
TpaHcnopTa.

MoctaHoBneHumem MpaButenbctea PO ot 8 ok-
TA6pA 2020 r. N2 1637 yTBepxAaeHbl TpeboBaHUA
no obecnevyeHnto TpaHCNOPTHOM 6e3onacHoOCTH,
yumnTbiBaloLWMe YPOBHM 6€30MacHOCTM AnA TpaHC-
NMOPTHbIX CPeACTB MOPCKOro 1 BHYTPEHHEro BO-
[LHOro TpaHcnopTa. [JoKyMeHT NpMMeHAeTcA B OT-
HOLLEHMUM CYAOB, NCMOb3yeMbIX B LieNIAX TOPro-
BOro MopennaBaHus, 1 obasaTeneH aAna poccui-
CKMX N MHOCTPaHHbIX NepeBo34nKoB. B TpeboBsa-
HUAX YCTaHOBNEHbl 06A3aHHOCTY NepPeBO34YMKOB
W UHBIX Cy6bEKTOB TPAHCMOPTHOW MHPPACTPYKTYPbI
Mo MNPUHATIIO HEOOXOAUMBIX LOKYMEHTOB, Ha3Haue-
HIIO OTBETCTBEHHbIX 33 06ecrneyeHrie 6e30nacHOCTM
L, 1 NPUHATUIO APYTUX Heob6xoauMbIX Mep. [loKy-
MEHT fiecTBYeT ¢ 22 okTAbpA 2020 1. no 22 oKTAGPSA
2026r.

» Y1BepxaeHbl Tpe6oBaHMsA No obecneyeHmio
TpaHCMNOPTHOI1 6e30NacHOCTH, B TOM Yucie Tpe-
60BaHNA K aHTUTEPPOPUCTNYECKON 3aLLULLeH-
HOCTV 06BEKTOB (TeppuTOpUii), yunTbiBaouje
YPOBHM 6e30MacHOCT ANiA pa3NNyYHbIX KaTero-
puii 06bEKTOB TPaHCMOPTHOIN NHPPACTPYKTYPbI
MOPCKOro 1 pe4yHOoro TpaHcnopra.

MoctaHoBneHnem MpaButenbctea PO ot 8 ok-
TA6pA 2020 r. N2 1638 yTBepxAaeHbl TpeboBaHUA
no obecnevyeHnto TpaHCNOPTHOM 6e3onacHoOCTH,
B TOM Yucie TPeBOBAHUSA K aHTUTEPPOPUCTNYECKON
3alMLEHHOCTN 0OBEKTOB (TeppPUTOPUIA), YUUTbI-
BaloLMe YPOBHMN 6€30MacHOCTM ANA PasfNYHbIX
KaTeropui 06beKTOB TPAHCMOPTHOM UHPPACTPYK-
TYPbl MOPCKOTO U PEYHOro TpaHcnopTa. JokymeHT
NPUMEHAETCA B OTHOLIEHMM aKBaTOPUIA MOPCKUX
NnopToB.

B Tpe6oBaHMAX ycTaHOBNEHbI 06A3aHHOCTM OT-
BETCTBEHHbIX INL, BK/IOYAA KaNUTAaHOB MOPCKMX
NopTOB, MO MNPUHATIIO HEOOXOAMMbIX JOKYMEHTOB,
Ha3HayeHVo OTBETCTBEHHbIX 3a obecneyeHne 6e3-
OMacHOCTU NIL, Y PUHATUIO A PYTX HEOOXOAMMbIX

Mep. JoKyMeHT felncTByeT ¢ 23 okTAbpa 2020 T.
no 23 okTA6pA 2026 .

» YTBepxaeHbl Tpe6oBaHNA No o6ecneyeHnto
TpaHCNOpPTHOW 6e30nacHOCTH, B TOM YKcChie Tpe-
60BaHUNA K aHTUTEPPOPUCTNYECKON 3aLMLLEeH-
HOCTV 06beKTOB (TeppuTopuii), yuutbiBaloLime
ypOBHIU 6e30nacHOCTU ANA 06beKTOB TPaHC-
NOPTHOW NHPPACTPYKTYPbl MOPCKOro 1 PeYHOro
TpaHCMopTa, He Nognexalmx KaTeropupoBa-
Huo.

MNoctaHoBneHuem MpaButenbctea PO ot 10 ok-
TA0pA 2020 1. N2 1651 yTBepKAeHbl TpeboBaHUs
no obecneyeHuio TpaHCNOPTHOW 6e3onacHoOCTH,
B TOM umcsie TpeboBaHNA K aHTUTEPPOPUCTUNYECKON
3aLUMLLEHHOCTN O6BEKTOB (TEPPUTOPUIA), yUNTbIBa-
loLne ypoBHM 6€30MacHOCTY A1 OOBbEKTOB TPaHC-
NOPTHOWN NHPPACTPYKTYpPbl MOPCKOrO Y PeYHOro
TPaHCMNOpPTa, He NoAMexallxX KaTeroprupoBaHuio.
[lOKYyMEeHT NprMeHAeTCA B OTHOLIEHUN MOPCKUX
TEPMUHANOB, MOPTOB, CYAOXOAHbIX TMAPOTEXHU-
YeCKNX COOPY>KEHWUI, NCKYCCTBEHHbIX OCTPOBOB,
6ypoBbIx nnatdopm 1 gpyrux o6vekTos. B Tpebo-
BaHMAX yCTaHOBJIEHbl 06A3aHHOCTY NepPEBO3UNKOB
W VHbIX CyOBbEKTOB TPAHCMOPTHON MHPPACTPYKTYpPbI
MO NPUHATNIO HEOBXOANMBIX OKYMEHTOB, Ha3Haue-
HIIO OTBETCTBEHHbBIX 3a 0becneyeHme 6e30MnacHOCTU
NNL U NPUHATIIO APYTUX Heo6X0[UMBbIX Mep. [loKy-
MEeHT JeCTBYeT ¢ 22 oKTA6psA 2020 1. o 22 oKTAbpA
2026rT.

« [puiHATOo MNMono)xxeHne o NpoBeAeHNN SKcne-
pUMeHTa No OMbITHON 3KCMJlyaTauy aBTOHOM-
HbIX cyaoB nopg locygapcrtBeHHbIM ¢pnarom PO.

B cootBeTcTBUM C [NocTaHOBNeHMeM paBuTenb-
ctBa PO o1 5 nekabps 2020 r. N2 2031 B nepuop
¢ 10 pnekabps 2020 . o 31 gekabpsa 2025 r. byget
NPOBOAUTBLCA SKCMEPUMEHT MO OMNbITHON 3KCNIya-
Tauuy aBTOHOMHbIX CyAoB nog focyaapcTBeHHbIM
¢dnarom PO, 3apernctpupoBaHHbIX KanuTaHaMu
MOPCKMX MOPTOB, PacnosioXKeHHbIX B KpacHopap-
CKOM Kpae, [TprmopckoM Kpae, XabapoBCcKoM Kpae,
AcTpaxaHckol obnactu, KanuHuHrpaackom obna-
ctu, JleHnHrpagckon obnactn, MaragaHckon o6-
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nactu, MypmaHckon obnactu, PoctoBckoin obnacty,
CaxanuHckon obnactu, r. CaHkT-leTepbypre. [o-
KyMeHT gelncTByeT ¢ 16 nekabpsa 2020 r.

» YTBepKpeHbl lNpaBuna ocywecreneHuns
B3aumopgencTena ¢eaepanbHbIX OPraHoOB UC-
NONIHNUTENbHOI BAacTU, OPraHoOB NCNONIHUTENb-
Hol1 BnacTm cy6beKkroB Poccuiickoii ®egepavum
1 opraHusauuin Nnpy NnpoBegeHnn NoNCcKoBbIX
1 cnacaTesibHbIX onepawlui Ha mope.

MNoctaHoBneHnem Mpasutenbctea PO o1 25 HoA-
6pna 2020 r. N2 1928 yTBepxaeHbl MpaBuna ocylecT-
BNIEHMA B3aMMOJeNCTBUA GpefepanbHbIX OPraHoB
WNCNONHUTENIbHOW BNacTh, OPraHOB UCMNONHUTESb-
Hol Bnactn cybbekToB Poccunckon Gegepauum
1 OpraHmM3aumin Npy NpoBeAeHM MONCKOBbIX 1 Cha-
caTenbHbIX onepauui Ha mope. lNpaswuna NpUHATDI
B CBA3M C HOBbIM NMYHKTOM 5 ¢T. 5 KTM PO, BBefeH-
HbIM B rtone 2020 r. [paBrna yctaHaBnnBatoT nops-
[AOK B3aMMOJeNCTBUA N OTBETCTBEHHOCT/ OPraHoOB
1 opraHm3auumi. Tak, B YaCTHOCTU, 3aKpenJieHo, YTo
PocaTom oka3biBaeT cofencTeme B opraHmsauum
npoBeAeHUA NONCKOBbIX 1 CnacaTesibHbIX onepauuii
B akBaTtopun CeBepHOro Mopckoro nytu. Kpome
TOro, U3MEHEH nepeyeHb MONCKOBO-CNacaTeNlbHbIX
panoHoB.

 MpuHAaTbl HOBbIE [paBuna Bbigaun paspe-
LWWEeHMA Ha ocyLecTB/IeH e C UCNOoJIb30BaHNEeM
CyAoB, MNaBawowWunx nog ¢naramm MHOCTPaH-
HbIX rocypapcTB, KaboTaxka n gpyrux nogo6-
HbIX pa6oT.

MNMoctaHoBneHnem MpaButenbctea PO oT 7 geka-
6pA 2020 r. N2 2033 ycTaHOBJIEHbI C/lyyYan 1 nopsa-
[OK OCYLLeCTBNIEHMA AeATeNbHOCTY C UCMONb30Ba-
HUeM Cy[oB, NnaBaLWmx nog ¢naramv MUHOCTPAH-
HbIXx rocygapcTs. Cyaa nof MHOCTPAHHBIM diarom
MOTFYT MONYYNTb paspeLleHne Ha OCyLeCTBeHne
KaboTa)a 1 NHbIX paboT, ecy OHU He 6bln 3a-
perncTprupoBaHbl HA B OQHOM 13 peecTpOB CYA0B
Poccuiickoin Gegepaynm B Te4eHne NocnegHmx
5 net po obpalyeHna 3a paspelueHnem. PaspeLue-
HVA, BblAaHHble paHee B cOOTBeTCTBMY C [TocTa-
HoBneHuvem lMpasutenbctBa PO ot 24 maa 2012 r.
N° 504, 0encTBYIOT 4O UCTEYEHNA CBOUX CPOKOB.
MpaBurna 3akpennaT TpeboBaHUA K cofeprkaHuto
3adABeHMA O Bblgaye paspeLLeHnsa 1 npuiaraembix
K Hemy JOKymMeHTOB. CpOK pacCMOTPEHUA 3aaB-
neHus cocTaBnseT 25 pabourx gHel. YcTaHOBNEH
3aKpbITbl MepeyeHb OCHOBAHMWI ANA OTKa3a B Bbl-
faue paspeweHuna. lokymeHT gencrayet ¢ 1 AHBa-
pa 2021 r.go 1 aHBapa 2027 r.
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» YTBep»KAeHbl HOBbIe NOJIOXKEeHUNA O JINLeH-
3MPOBaHNN NACCAXKNPCKNX NepeBO30K, a TaKkKe
Norpy3o4Ho-pasrpy3oy4Holi AeATeNbHOCTY Npu-
MEHUTEJIbHO K ONacHbIM rpy3am.

HoBble nonoxkeHws yTBepaeHbl NoctaHoBNEHU-
em Npasutenbctea PO ot 4 gekabpa 2020 r. N© 2027.
[JlaHo onpepeneHne NaccaXxMpoB Kak nL, 3aKso-
YMBLUUX JOFOBOP NEPEBO3KM Naccakmpa, v nuu,
B LleNAX NepeBO3KM KOTOPbIX 3aKJI0UYeH JOroBop
dpaxToBaHMA cygHa, COKpalleH nepeyeHb Tpebo-
BaHWUI K concKaTento nuueH3un. byHkepoBka cynos
(neperpyska Tonnnea C OAHOrO CyfjHa Ha Apyroe)
NCKIIOYEHA U3 MOHATUA MOrPY304YHO-Pa3rPy304HON
LEeATeNbHOCTM, COKpaLLeH nepeyeHb TpeboBaHui
NPV NCNOJSIb30BaHUM COUCKATENEM IMLEH3MUN CYA0B.
HokymeHT gencrayet ¢ 1 AHBapA 2021 r. go 1 nionA
2021 r.

» YTBepKAeH AAMNHNCTPaTNBHbIN pernameHT
®CB Poccuu no ocyuecteneHuio pepepanbHOro
rocyAapCcTBEHHOro KOHTpons (Hag3opa) B o6na-
CTU pbl60NIOBCTBA U COXPaHEeHUA BOAHbIX 6Mo-
NornyecKnX pecypcoB B HacTy MOpPCKux 6uono-
rMYecKnx pecypcos.

Mpukaszom OCHb Poccum ot 16 okTA6pa 2020 T.
N2 476 yTBep»kaeH AGMUHUCTPATMBHbIV pernameHT
OCB Poccnn no ocyuecteneHuo dpegepanbHOro
roCcyfapCTBEHHOIO KOHTPONsA (Haa30pa) B 0651actu
PbI6OSIOBCTBA U COXPaHEHNA BOAHbIX Guonoruye-
CKMX PecypcoB B YaCTU MOPCKMX B1MOnornyeckmx
pecypcoB. PernameHTOM aKTyanv3npoBaHbl Npasa
1 06A3aHHOCTY [OMKHOCTHBIX L, PY NPOBeAeHN
KOHTPONA, NOPALOK BbIMOHEHNA AAMUHNCTPATUB-
HbIX NpoLiedyp 1 NopA#oK 06XkanoBaHUA peLleHnin
1 eNCTBUN JOMKHOCTHBIX L. [JOKyMeHT AelcTBy-
et ¢ 5 nekabps 2020T.

* BHeceHbl nsmeHeHus B PepgepanbHbliil 3a-
KOH oT 20 gekab6ps 2004 r. N2 166-03 «O pbi60o-
JIOBCTBE N COXPaHEHN BOAHbIX GMoornyeckumx
pecypcoB» B 4UacTN COBEPLUEHCTBOBaHNA NpaBo-
BOrO perynnpoBaHuNA OTAeNbHbIX BUAOB pbi6o-
NnoBCTBa.

DepepanbHbiM 3aKOHOM OT 15 oKTAGPA 2020 .
N2 331-3 BHeCeHbl U3MEHEHNSA B TOM UYMC/E B Y. 3
CT. 19.1 n u. 4 cT. 20 ®epepanbHoro 3akoHa «O pbl-
60/10BCTBE U COXPAHEHWW BOAHbBIX OMONOrnYeckmnx
pecypcoBy. YTOuHeHbl TpeboBaHUsA K ocyLlecTBre-
HMIO MPOMbILLISIEHHOTO PbIOOIOBCTBA BO BHYTPEH-
HMX BOZHbIX 0ObEKTaX, MPUOPEXHOro pbl6oIOBCTBA
B MOPCKMX BOJAX U B parioHax AeNCTBUA MeXIyHa-
POIHbIX AOTOBOPOB. YCTaHOBJIEHO, UTO NPUbpexHoe



pbI6ONOBCTBO OCYLLECTBNACTCA B rpaHuLax pblbo-
X03AMCTBEHHOro 6accerHa lopuanyeckumm nuua-
MU U MHANBUAYaNbHbIMU NpeanpuHMMaTensamu,
3apPerncTpupoBaHHbIMK B JIIO60OM NMPUGpPeEKHOM
cy6bekTe Poccuiickon Oegepaunn, K TeppruTopun
KOTOPOro npuseratT BHYTPEHHNE MOPCKIME BOAbI
Poccninckon Oepepavmm n (nnn) TepputopuranbHoe
mope Poccuiickon Mefepaunn, BKIOUYEHHbIE B Ta-
KOW pbl6OX035ICTBEHHbIN 6aCcCeNH, a B paioHax
AeNCTBMA MeXAYHapPOAHbIX JOTOBOPOB — IOPUAM-
YecKUMN TNUAMU U UHAMBUAYANbHBIMA NPea-
NPUHUMATENAMM, 3aPErNCTPUPOBAHHBIMY B JI060M
npuobpexHom cybbekTe Poccuinckon Oegepauum,
K TEppUTOPUN KOTOPOrO NpurneratoT BHYTPEHHNE
Mopckune Boabl Poccuiickon Oepepayumn n (nnn)
TepputopranbHoe mope Poccninckon Qepepaunn.
M3meHeHna percTByIOT € 26 OKTAGpA 2020 T.

 MpoaneHbl cpokn AencTBuA KBanuduKaum-
OHHbIX JIOKYMEHTOB Y/IEHOB 3KUNa)Keil MOPCKNX
CyAoB.

CornacHo NHdopmaunoHHomy nucbmy MuH-
TpaHca Poccum ot 13 anBapa 2021 r. N HOU-A5-
26/116 npognieHo AeNcTBME NPUHATbIX PaHee 3KC-
TPEHHbIX Mep, CBA3aHHbIX C MaHAeMMen KOPOHaBU-
pyCHOW MHeKL MK, B OTHOLLIEHNW KBaNnUdUKaLMOH-
HbIX JOKYMEHTOB UNIEHOB 3KMMaXen CyaoB, CPOK
KOTOPbIX UCTeK nin nctekaet go 31 mapta 2021 r.
BKJIIOUNTESIBHO.

B cnyyae HEBO3MOMHOCTM, CBA3AHHOWN C HAXOX-
[EHVIEM UNIeHOB 3KUMNayka B perice, NpoaIvTb B yCTa-
HOBJIEHHOM MopALKe Takne KBanupuKkaynoHHble
LOKYMEHTbI CPOK MX AeNCTBUA NPOAJIeBaeTCA Ha Tpu
mecAua. BHeceHre fONONHUTENbHBIX OTMETOK UM
Bbljaya HOBbIX JOKYMEHTOB He TpebyeTca.

- YTBepKaeHa Ctpaterusa passutuna Apkruve-
cKon 30Hbl Poccuniickon Mepepauun n obecneve-
HUA HauMoHanbHO 6e30nacHOCTY Ha nepuopj
no 2035r.

Ykazom lMNpe3ngeHTta PO ot 26 okTabpa 2020 .
Ne 645 ytBepxAaeHa CtpaTterna passmtua ApKTu-
yeckol 30Hbl Poccuiickon Pegepaunm n obecne-
YyeHMA HauMOoHaNbHOM 6e30MacHOCTU Ha Nepurog
[0 2035 r. B yacTHOCTW, yKa3blBaeTCcA Ha HeEOOXO-
AVMOCTb KOMMJIEKCHOro pa3BuTua MHGpacTpyk-
TYPbl MOPCKNX MOPTOB M MOPCKUX CYAOXOOHbIX
nyten B akBatopuax CeBepHOro MOpPCKOro nyTu,
bapeHueBa, benoro n lNeyopckoro mopen; cTpou-
TeNbCTBa HE MeHee NATU YHMBEPCaibHbIX aTOMHbIX
nefoKoNoB nNpoeKkTa 22220, Tpex aTOMHbIX Nefo-
Konos npoekTa «Jlngep», 16 aBapnnHo-cnacatesib-

|. 0b30P 3AKOHOJATEJIbCTBA POCCUU

HbIX 1 BYKCMpPHO-CNacaTenbHbIX CYA0B Pa3NnyHOM
MOLLHOCTU, Tpex rmaporpadpmryecknux n aByx now-
MEeCTePCKNX CY,0B; CTPOUTENBbCTBA NOPTOB-XaboB
N CO34aHNA POCCUNCKOrO KOHTENHEPHOro one-
paTopa B Lenax obecneyeHnsa MexayHapoaHbIX
1 KaboTaxKkHbIX NepeBO30K B akBaTopun CeBepHOro
MOPCKOrOo NyTW; pacluMpPeHna NCNOSTIb30BAHNA CXKU-
»KEHHOro NPMPOJHOro ra3a Ha MOPCKOM U PEYHOM
TpaHcnopTe B akBatopun CeBepHOro MOpCcKoro
nyTW, a TakxKe ANA sHeproobecneyeHna HaceneH-
HbIX MYHKTOB.

B | yTeHUN NpuHAT 3aKoHONpPOEKT «O BHece-
HUM N3MEeHEeHMI B cTaTblo 4 Kogekca Toprosoro
mopennaBaHua Poccuiickon Oepepauuny».

13 okTA6pa 2020 r. locypapcTBeHHasa Oyma
OC PO npuHana B | uteHnn npoekTt PepepanbHo-
ro 3akoHa N2 769222-7 «O BHeCEHUN U3MEHEHUN
B CTaTbio 4 Kopekca ToproBoro mopennasaHusa Poc-
cuiickon Mepepaunn (06 oToenbHbIX Bugax pabor,
OCYLLECTB/IEHME KOTOPbIX BO3MOMHO NCKITIOUNTESb-
HO C NCMOJIb30BaHNEM CYA0B, MOCTPOEHHbIX Ha Tep-
putopun Poccunckon Oegepavmm)». icnonb3osatb
TOJIbKO NOCTPOEHHbIe Ha TeppuTopumn Poccnnckonm
Qepepaunn cyga npeanaraeTca Npu ocyuiecTsie-
HUM KaboTaxka 1 MOPCKMX PecypCHbIX nccnenosa-
HWIA, pa3BefKuM 1 pa3paboTKy MUHepasbHbIX pecyp-
COB MOPCKOTIO [1Ha 1 ero Hefp, a TakXe UHbIX BUOB
paboT, onpegensembix MNpaButenbcteom PO.

* BHeceH 3aKkoHONpoeKT «O BHeCceHUn nsme-
HeHun B ctatblo 5.1 Kogekca ToproBoro mope-
nnaBaHua Poccninckon Pegepayun».

Mpasutenbcteom PO BHeceH 3aKOHOMPOEKT
N2 1062335-7, KOTOpbIM NpegaraeTca 4OMNONHUTD
CT. 5.1 KTM PO nyHKTamu 6 1 7, 3aKpennaoLmmm
BO3MOKHOCTb 3aKJIlOUEeHMA 1 COAepKaHuA JONro-
CPOYHbIX JOrOBOPOB BO3ME3[JHOIO OKa3aHuA ycyru
no NPOBOAKe CyAHa CyAamu aTOMHOIO /1eJOKOSTIbHO-
ro ¢nota B akBatopmum CeBepHOro MOPCKOro MyTu.
MNpepcenatens CoseTa npwu Npe3sngeHTte PO no ko-
AndurKaLum 1 CoBepLLEHCTBOBAHNIO rPaX4aHCKOro
3akoHogaTenbcTBa [1.B. KpaweHnHHMKOB nogro-
TOBW OTpULATeNbHOE JKCMNEPTHOE 3aK/oueHne
Ha JaHHbIA 3aKOHOMPOEKT oT 15 oKTA6pA 2020 T,
KoTopoe npeactaBnAeTc 060CHOBaHHbIM.

« MoaroToBneH 3akoHOMPOEKT «O BHeceHUN
nsmeHeHu B KTM PO n 8 KBBT PO B yacTu pery-
NMpPOBaHMsA BONMPOCOB yAANIeHUA MMYLLEeCTBa, 3a-
TOHYBLLEro B MOPCKVX akBaTOPUAX 1 Ha BHYTpeH-
HuUx BogHbIx nyTax Poccuinckon Qegepauyin».
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Ony6nrkoBaH pa3paboTaHHbI MHTpaHcom Poc-
v npoekT n3meHeHun B KTM PO 1 KBBT PO B yactn
NPaBOBOro perynvMpoBaHNA NOAbEMA 3aTOHYBLLErO
MMYyLLIeCTBa 1 CydoB. VI3meHeHuMA npegnonaratoT co-
KpaLleHue CPOKOB M3BeLLEHNA COOCTBEHHNKAMK 3a-
TOHYBLUEro NMyLLEeCTBa KannMTaHOB MOPCKMX NOPTOB
1 onpegeneHns KanMtaHoM MOPCKOro nopTa ycso-
B/A NOAbemMa Takoro UMyLLEeCTBa 40 OAHOMo MecAua.
N3meHeHnAMM Tak»Kke OrpaHnYMBaeTCA CPOK UCNON-
HeHuA 06A3aHHOCTM NO NOAbEMY NMYLLECTBA TPeMA
VAN WeCTblo MecALamMmm B 3aBUCUMOCTN OT Yrpo3bl
6e30MacHOCTH, KOTOPYIO CO3AAET 3aTOHYBLLEE NMY-
WwecTBo. [TpoeKToM Tak»Ke BBOAUTCA 1 ONpeaenaeTca
NoHATMe 6eCX03ANHOro 3aTOHYBLUEro NMYyLLEeCTBa.
AHanorunyHble nNpaBuna yCcTaHaBAMBaOTCA NpuUMe-
HUTENBbHO K BHYTPEHHUM BOAHbIM MYTAM.

OpHoBpemeHHO MuHTpaHcom Poccum noaro-
TOBJIEH 3aKOHOMPOEKT O BHECEHUN N3MEHEHW
B KoAIl PO, B COOTBETCTBUM C KOTOPbIM NMpegycma-
TpMBaeTCA aAMUHNCTPATUBHAA OTBETCTBEHHOCTb
cobcTBEHHMKA (BnagenbLa) 3aTOHYBLUEro nMylle-
CTBa 3a OTKa3 ero noAHATb, YAaAUTb UN YHUUTO-
XWTb B pa3mepe ot 5 go 10 mnH py6. (gna topngu-
YyeckuMx nuu), a 3a yTuan3auuo MOpPCKOro cyaHa
nyTtem 3aTonneHuna (NOATONNEHMA) — B pa3mepe
oT 600 000 fo 1 miH py6. (AnA PUANYECKNX NLL).

« MpaButenbctBom PO nogroroBneH orpua-
TeNbHbIN OT3bIB Ha 3aKOHonpoeKT N2 889303-7
«O BHeceHnu nsmeHeHun B Kogekc Toprosoro
mopennaBaHua Poccunckon ®epgepayun», npeg-
ycmMmaTpuBawLWwmin cosgaHne equHoON IoLMaH-
CKOI opraHusauun.

MNpaBuTENbCTBO HE MNOAAEPKMBAET BHECEHHDbIN
3aKOHOMPOEKT, MOCKOMNbKY UM He onpeaeneHbl CTa-
TyC CO34aBaemMo NIOLMAHCKOM OpraHm3auunu, no-
PALOK ee co3aaHunA 1 GYHKLMOHMPOBaHUSA, @ TaKXKe
daKkTnueckmn npeanaraeTca MOHOMONM3aLnA oKasa-
HWA yCnyr No NOLMaHCKOWN NPOBOAKE CyAOB Ha Nog-
X0, ax K MOPCKUM MopTaMm.

« MpuHAaT ®egepanbHbiil 3aKOH OT 8 Aekabpsa
2020 r. N2 387-®3 «O patudukaumvum CornawieHus
0 Mepax rocyaapcTsa noprta no npegynpexpe-
HUIO0, CAEPXKNBAHMIO N NTNKBMAALMN HE3aKOHHO-
ro, Hecoo6wWwaemoro u HeperynmpyemMmoro npo-
mbicna».

CornaweHne o Mepax rocyaapctsa nopra
no npegynpexaeHnto, CAEPXKMBaHNIO U NNKBUAA-
UMM He3aKOHHOTO, HecoobLLaeMoro 1 Heperynupy-
emoro npombicna (CMITI) Bctynuno B cuny B 2016 T.
1 6yneT NpUMEHMO Ha TeppuTopun Poccuickon
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QOepepaument nocne ero patudpukauymn. Mpr sTom
Poccna nognucana CMITI 29 anpena 2010 T.

« YTBepaeH MnaH meponpuatuii ([opoxkHas
KapTa) peanusauvuv mexaHu3sma ynpaBieHus cu-
CTEeMHbIMN U3MEeHEeHUAMMN HOPMaTUBHO-NPaBoO-
BOrO peryinpoBaHuA NnpeanpyuHUMaTeNnbCcKomn
AearenbHocTu «TpaHcdopmaLma AenoBoro Knm-
maTa».

YTBepxaeHHbI PacnopsxxkeHnem lNpasuTenb-
ctBa PO ot 5 HoAbps 2020 r. N2 2871-p MnaH mepo-
NPUATIN, B YaCTHOCTU, MPeLyCMaTPUBaET BHECEHNe
n3meHeHnn B KTM PO, OepepanbHbil 3aKoH 8 HOAGPA
2007 r. N2 261-13 «O mopckux noptax B Poccuiickoi
Depepaun 1 0 BHECEHWN U3MEHEHWI B OTAENbHblE
3aKoHopaTenbHble akTbl Poccninckon Oepepaunmn»
B YaCTU CTUMYNIMPOBAHUA NCMONb30BaHMA 3KONO-
FMYECKM YNCTbIX TEXHOMNOrMiA B 06nacTi TOProBoro
MOpennaBaHuA 1 CyLOXOACTBa (CPOK AnA BHeCeHWs
3aKOHOMpoeKTa — HoAbpb 2021 T.), a TakKe BHece-
Hue n3meHeHunn B KTM PO, KBBT PO B yacTtu co3na-
HWA NPaBOBbIX YCNIOBUI AN CUCTEMbI TEXHUYECKOTO
yrnpaBfieHNs MOPCKUMM 1 PeYHbIMU cyaamu (CpoK
[J1A BHECEHWA 3aKOHOMpPoeKTa — ceHTAbpb 2021 r.).

« MognucaHo CornaweHne mexay NMpasutennb-
creom PO n Mpasutenbcreom Koponescrea Ma-
POKKO O cOTpyAaHUYecTBe B 0651aCTV MOPCKOro
pbi6onoBcTBa.

CornaweHune 3ameHAeT Npefbigyllee cornaie-
Hue, nognuncaHHoe B 2016 1., CPOK AeNCTBUA KOTOPO-
ro nctek B Mapte 2020 r. CornawueHme Tak»Ke 3aKksto-
YeHO CPOKOM Ha ueTblpe rofa ¢ Aatbl MOANUCAHMA.

« B MMpaBunax okasaHua ycnyr no nepesanke
rpy3oB B MOPCKOM MOPTY 3aKpenuin HopmaTus-
HOe NMOHATNE 3aKPbITON NepeBanky yrnsa B Mop-
CKMX MopTax.

HoBbin npuka3 MuHTpaHca Poccum ot 15 oKTs6-
pa 2020 r. N2 352 onpepensaeT TeXHONOrMYeCKylo
npoueaypy 3akpblTON nepeBankin yrna B MOPCKUX
nopTax, KoTopas BKJo4aeT B ce6A COBOKYNMHOCTb
TEXHOJIOMUI, TEXHNYECKNX CNOoCcOob0B 11 MeTOL OB,
npefycMoTpeHHbiX CNPaBOYHMKOM HamyuyLInx
JocTynHbix TexHonorun (UTC 46-2019). N3meHe-
HWA HanpaBfieHbl Ha COBEPLLEHCTBOBAHNME 3aLUKTbl
OT pacnpoCTpaHeHMA YePHOW YrofbHOM Mblv Npu
nepesasike yrns B nopTax.

» I3ameHeHnA 3aKoHoAaTenbCcTBa B 06nacTu
npegynpexaeHna n NMKBMAaLumn pasnnBoB He-
¢TenpogykToB.



MNMoctaHoBneHuem MNpasutenbctea PO yctaHOB-
JIeH HOBbIN NOPAAOK OpraHM3aumnm meponpuaTuii
no npegynpexaeHuio N NMKBUAALMN pasnnsBoB
HedpTV N HePTENPOAYKTOB Ha KOHTUHEHTANIbHOM
wenbde PO, BO BHYTPEHHMX MOPCKNX BOAAX, B Tep-
puTopranbHOM Mope 1 npunexatlen 3oHe PO.

C 1 anBapsa 2021 r. BeNCTBYIOT HOBblE NPaBWNa,
npegycmaTtpurBatLLve TpeboBaHUs K COAepKaHmio
nnaHa npegynpexaeHna u NUKBMZauum pasnu-
BOB, MOPAAOK NPOBeAeHNA KOMMIEKCHbIX YUYeHWI
Nno NOATBEPXAEHUIO FOTOBHOCTM 1 MOPAQOK Bbl-
[laun 3aKJIOYEHNA O TOTOBHOCTM SKCMyaTUPYHo-
e opraHusaLmm K eicTBUAM MO ToKanusaumm
1 NNKBMAAUNK Pa3nNnBOB, NOPALROK ONOBeELLEHNA
rocynapcTBEHHbIX OpraHoB O GpakTe pas3nrBa, nops-
LOK NMPVBReYeHA JONONHUTESNbHbIX CUM U CPEACTB.

JokymeHT pgencteyet go 1 AHBapa 2027 r.

o ArpoxuimMmmnKaTbl paspeLumnnmn XpaHuTb B MOp-
CKNX NopTax.

MpuHaT OefepanbHbi 3aKoH 0T 28 noHA 2021 T,
N2 221-®3 «O BHeCEeHMN N3MEHEHWI B OTAE/bHbIE
3aKoHopaTenbHble akTbl Poccunckon Gepepaumny,
COrnacHO KOTOPOMY AOMYCKaeTCA XpaHeH e arpoxum-
MUWKATOB B rpaHu1LIax NpuopPeXHbIX 3aLLMTHbIX MOJIOC
B CNeLnanm3npoBaHHbIX XpaHWUMLLLAX, BBEAEHHbIX
B 3KcnnyaTaumio o 1 auBapa 2013 r. npu ycnosum
VX PACMOJSIOKEHWA Ha TEPPUTOPUAX MOPCKMX NOp-
TOB 1 060PYAOBAHUS VX CUCTEMAMU, HamMpPaBJieH-
HbIMW Ha NpefoTBpPaLleHne 3arpA3HeHNA BOLHbIX
o0b0beKkToB. BBOANTCA 0b6A3aTeNbHAA SKONOrMyecKas
3KCrepTr3a NPOEeKTHOW AOKYMEHTALUN XPaHWUIILL,
KoTopble nNpeanonaraeTca CTPoUTb B FpaHuLax Bo-
[OOXPaHHbIX 30H Ha TePPUTOPMAX MOPTOB.

» Cy6cnpmpoBaHuie KpynHOTOHHAXKHOrO Cy-
AOCTPOEHNA.

B ny6nuyHom foctyne pa3meLlleH NpoeKT nocTa-
HoBneHuA NpaButenbcTBa PO o nogaepxke Kpyn-
HOTOHHA>KHOIO CYOCTPOEHUA, COMMAacHO KOTOPOMY
npegnonaraeTca BBefjeHne BO3MeLLeHNA YacTu 3a-
TPaT MO 3aKNIOYEHHbIM JIN3MHIOBbIM 1 KPeAUTHbIM
[OroBopam.

» TpaHcnopTHaA 6e30MacHOCTb CYAOB Nefo-
KonbHoOro ¢nora.

3aBepweHo ob6CyXaeHne nNpoeKkTa nopaaka
pa3paboTKy NiaHOB obecneyeHns TPAHCMOPTHOW
6€30MacHOCTV OOBEKTOB TPAHCMOPTHOM UHpPaA-
CTPYKTYpPbI 1 (MNn) CynoB NefoKonbHOro ¢pnoTa, uc-
Nosib3yembix 41 MPOBOAKM MO MOPCKMM MyTAM, CY-
[0B, B OTHOLLUEH KOTOPbIX MPUMEHSAIOTCA NpaBuna

|. 0b30P 3AKOHOJATEJIbCTBA POCCUU

TOProBOro MopenaBaHnsa 1 TpeboBaHuUs B 06nacTu
OoXpaHbl CYOB 11 MOPTOBbIX CPEACTB, YCTaHOBEH-
Hble MeXAyHapoAHbIMU JOroBopamMu Poccumnckom
Qepepaunn.

* BBOAATCA 3neKTPOHHbIe ayKLMOHbI B chpepe
pbi6onoBcTBa.

C 2021 r. BBOOATCA 2NEKTPOHHbIE ayKUMOHbI
B chepe pblbONOBCTBA /1A 3aK/TI0UEHNA JOTOBOPOB
0 3aKpenyieHnn JoNN KBOTbI BbIIOBa BOAHbIX O10-
pecypcoB 1 Nob30BaHUA PbIOONIOBHBIM YYaCTKOM.

» Hopmbl BpemeHu Ha pa6oTbl npu cTpou-
TenbCTBE N peMOHTe CY/0B.

MuHnpomTopr Poccun paspabatbiBaeT NPoeKT
npukasa «O6 yTBepKAeHNM TUMOBbIX OTPACEBbIX
HOPM BpeMeHU Ha paboTbl, BbINMONHAEMbIE NP
CTPOUTENbCTBE N PEMOHTE Cy0B», HarpaBleHHbIN
Ha co3gaHue 1 onpegeneHne TUNOBbIX YCIOBUN
KOHTPAKTOB Ha CYAOCTPOEHWe B Liensax obecneve-
HWA JOCTOBEPHOro pacyeTa Tpydo3aTpar.

» HoBble NnpaBuna NnbroTHOro KpeAaUToBaHUA
pe3ngeHToB ApKTNYECKOW 30HbI.

MNMoctaHoBneHunem lMpaButenbctea PO ot 21 pe-
Kabpa 2020 r. N2 2186 yTBepxaeHbl [paBuna nbrot-
HOro KpeauToBaHUA pe3naeHTOB ApKTUYEeCKOoM
30Hbl, COMNACHO KOTOPbIM KpeauToBaHue Gyaet
LOCTYIMHO NO CHUXKEHHOW CTaBKe A/1A peanunsayum
NPOEKTOB NO Pa3BUTUNIO APKTUKMN.

» HoBble [paBuna no oxpaHe Tpyaa npu npo-
BeAieHNN BOAONAa3HbIX paboT.

MNpurkazom MuHTpyga Poccnn ytBepaeHol Mpa-
BWMa No OXpaHe TpyAa Npv NpoBefeHnr BoJonas-
HbIX PabOT, COrNAacHO KOTOPbIM YCTAaHOBIEHbI FOCY-
JapCTBEHHbIE HOPMATMBHbIE TPebOBaHNSA OXPaHbI
TpyAa, yperynupoBaH nopanok AencTenii pabotoga-
Tena v paboTHUKA NPW OpraHM3aLumn 1 NPOBEAEHN
BOAONa3HbIX paboT. MpaBuna AeNCTBYIOT Ha BCel
TEPPUTOPUN 1 HAa KOHTUHEHTaNbHOM wWwenbde PO.

JokymeHT gencteyert ¢ 1 AHBapsa 2021 r.go 31 ge-
Kabpa 2025 .

» HoBbie NpaBuna no oxpaHe Tpyaa Ha Mop-
CKMX CyAiax n cyaax BHyTPeHHero BOAHOro TpaHc-
nopra.

MNpukazom MuHTpyga Poccun yTBep»KaeHbl HOBbIe
NpaBrna no oxpaHe Tpyda Ha MOPCKMX Cydax 1 Cyaax
BHYTPEeHHero BOAHOro TpaHcnopta. Hosble MNpaBuna
pacnpoCTpPaHAITCA He TONbKO Ha paboToaaTenei
(cynoBnagenbLeB) 1 SKAMaXN MOPCKMX CYOB U Cy-
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[LOB BHYTPEHHero BOAHOIO TPAHCMOPTa, NaBakoLLMX
nog ¢narom PO, HaxoaAaLWmMXCA B SKCNyaTaLmm, oT-
CTOe, PEMOHTE, PEKOHCTPYKLMM, HE3aBUCMO OT UX
TVMNa n GopmM COBCTBEHHOCTY, 3aPErMCTPUPOBAHHDBIX
B YCTAHOB/IEHHOM MOPALKE, 33 CKITIOYEHNEM CYL0B,
3aHATbIX PbIOONOBCTBOM 11 BCMOMOTraTeNbHbIX Cyj0B
BoeHHO-MopcKoro ¢pnoTa, HO 1 Ha 3KKMNaXKKU Mop-
CKUX MnaByunx niatGopmM, a TakxKe Ha Jpyrux nuu,
npe6bbIBaOLLMX Ha CYAHE A/1A UCMIONHEHMS TPYAOBbIX
(mOMKHOCTHBIX) 06A3aHHOCTEN.
HokymeHT gerictyeT o 31 gekabpa 2025 T.

» HoBble [MonoeHnAa 0 MOPCKMX noLmMmaHax
1 O fIoMaHaxX Ha BHYTPEeHHUX BOAHbIX NYTAX,
a Takxe lNMopapok npepocTaBNeHNA KanutaHy
CyAHa npaBa oCyLecTBNATb MN/laBaHue 6e3 nowu-
MaHa B pailoHax 06A3aTeNIbHOI JIOLMaHCKON
NpPOBOAKM CYAOB.

Bce fokymeHTbl yTBepxaeHbl MnHTpaHcom Poc-
cun, BcTynunm B cuny ¢ 1 auBapa 2021 r. n gencTsy-
10T o 1 AHBapA 2027 .

[NonoxeHnem o NouMaHax Ha BHYTPEHHUX BO-
LHbIX NyTAX onpefeneHbl TpeboBaHWA, NpeabABns-
emble K JIOLIMaHY, OCyLLeCTBAAIOLLEMY TOLMAHCKYIO
NPOBOAKY CYOB Ha BHYTPEHHUX BOAHbIX NyTAX PO,
npaea 1 06A3aHHOCTM NoLMaHa Npu ocyLlecTsIe-
HWK NIOLIMAHCKOM NPOBOAKN CyAHa, @ TakKe nopsA-
[OK Bblayy IOUMaHCKMX YGOCTOBEPEHMWI O NpaBse
NOLMAHCKOW MPOBOAKM CYA0B B 6acceiiHe BHYTPeH-
HVX BOAHbIX NyTeN.

lNonoxeHrnem 0 MOPCKUX SIOLMaHax onpegene-
Hbl TPeboBaHWA, NpeabABAAEMble K MOPCKMM oL -
MaHaM, OCyLLeCTBAAOLLMM JIOLMAHCKYIO MPOBOAKY
CYAOB, YKa3aHHbix B N. 1 ¢T. 3 KTM PO, B akBaTO-
pUAX MOPCKMX MOPTOB M Ha NOAXO[AX K HUM, Npa-
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Ba 1 06A3aHHOCTU JIOLIMaHa NPW OCYLLECTBIEHUN
NOLMAHCKOW MPOBOAKM, a TaK»Ke NopAAOK Bblgaum
NOLMaHCKOrO Y0CTOBEPEHUS.

MNopanok NpegocTaBneHVA KanutaHy CyaHa npa-
Ba OCYLLECTBNATb MylaBaHve 6e3 noLMaHa B paioHax
06A3aTeNnbHON NOLMaHCKOWN NPOBOAKM CyOB Ael-
CTBYeT B OTHOLUEHUWN CYA0B, He OTHOCALLMXCA K Ka-
Teropun cyfoB, 0cBOOOKAaeMbIx OT 06A3aTeNIbHOM
NOLIMAHCKOW MPOBOAKM.

« Ha 75-in ceccum KomunteTta no 3awure mop-
ckom cpeabl MexxayHapoaHO MOpPCKOI opra-
Husauyun ((International Maritime Organization
(IMO)) paccmoTtpeHbl nonpasku K MexxagyHapoga-
HOI KOHBEHLMW NO NpeAoTBpalleHnIo 3arpas-
HeHuA Mmops ¢ cygos (International Convention
for the Prevention of Pollution from Ships
(MARPOL)) (longoH, 1973 r.).

C 1 miona 2024 r. nnaHMpyeTCa 3anpeTuTb Uc-
NoNib30BaHUEe TAXEeNOoro TonnaMea B ApPKTuKe,
a c 1 aHBapsa 2023 r. AOMXKHbI BCTYNUTb B AeCTBUE
HOBble TPeboBaHMA MO CHUXKEHWIO BbIOPOCOB Nap-
HUKOBbIX Fa30B B MEXKAYHApPOAHOM CYAOXOACTBeE.

e UsameHeHnAa B KoHBeHUMIO O TpyAe B MOp-
ckom cypoxopctBe (Maritime Labour Conven-
tion) (MKeHeBa, 2006 r.).

C 26 pekabpa 2020 r. BCTYNUAN B CUNY N3MEHe-
HMA B KOHBEHUMIO O Tpyae B MOPCKOM CYyAOXOA-
cTBa, NpuHATble B 2018 r. OHK KacatoTcAa npasuna 2.1
CraHgapTta A2.1 «TpygoBble JOrOBOPbl MOPAKOB»
n CtaHpgapta A2.2 «3apaboTHas naTa», a Takxe
npasuna 2.5 «Penatpurauma» (PykoBogawmin npuH-
unn B2.5.1 «[paBo Ha penaTpuraunio») B KOHTEKCTE
obocTpsLWmMXCA NpobnemM C NMPATCTBOM. B



. REVIEW OF RUSSIAN LEGISLATION

» Requirements for ensuring transport safety
were approved, taking into account the safety
levels for vehicles of maritime and inland water
transport.

Resolution of the Government of the Russian
Federation of October 08, 2020 No. 1637 approved
the Requirements for ensuring transport security,
taking into account the safety levels for vehicles
of sea and inland water transport. The document
applies to ships used for merchant shipping and
is mandatory for Russian and foreign carriers. The
requirements establish the obligations of carriers
and other subjects of the transport infrastructure
to accept the necessary documents, assign respon-
sibility for ensuring the safety of persons, and take
other necessary measures. The document is valid
from October 22, 2020 to October 22, 2026.

» Requirements for ensuring transport securi-
ty, including requirements for anti-terrorist secu-
rity of facilities (territories), taking into account
security levels for various categories of transport
infrastructure objects of sea and river transport
were approved.

Resolution of the Government of the Russian
Federation of October 8, 2020 No. 1638 approved
the Requirements for ensuring transport security,
including requirements for anti-terrorist protection
of facilities (territories), taking into account the
security levels for various categories of transport
infrastructure facilities for sea and river transport.
The document applies to the water areas of sea-
ports.

The requirements establish the obligations of
responsible persons, including harbour masters, to
accept the necessary documents, assign responsi-
bility for ensuring the safety of persons, and take
other necessary measures. The document is valid
from October 23, 2020 to October 23, 2026.

« Requirements for ensuring transport securi-
ty, including requirements for anti-terrorist secu-
rity of facilities (territories), taking into account
the levels of security for transport infrastructure

facilities of sea and river transport that are not
subject to categorization were approved.
Resolution of the Government of the Russian
Federation No. 1651 dated October 10, 2020 ap-
proved the Requirements for ensuring transport
security, including requirements for anti-terrorist
protection of facilities (territories), taking into ac-
count the security levels for transport infrastruc-
ture facilities of sea and river transport that are not
subject to categorization. The document applies to
sea terminals, ports, navigable hydraulic structures,
artificial islands, drilling platforms and other facili-
ties. The requirements establish the obligations of
carriers and other subjects of the transport infra-
structure to accept the necessary documents, assign
responsibility for ensuring the safety of persons,
and take other necessary measures. The document
is valid from October 22, 2020 to October 22, 2026.

» The Regulation on conducting an experi-
ment for the pilot operation of autonomous
ships under the State Flag of the Russian Fede-
ration was adopted.

In accordance with the Decree of the Govern-
ment of the Russian Federation of December 05,
2020 No. 2031, in the period from December 10,
2020 to December 31, 2025, an experiment will be
carried out for the trial operation of autonomous
vessels under the State flag of the Russian Federa-
tion, registered by harbour masters located in the
Krasnodar Kray, Primorsky region, Khabarovsk re-
gion, Astrakhan region, Kaliningrad region, Lenin-
grad region, Magadan region, Murmansk region,
Rostov region, Sakhalin region, St. Petersburg.
The document is valid from December 16, 2020.

» The Rules for the implementation of inter-
action between federal executive bodies, execu-
tive bodies of the constituent entities of the Rus-
sian Federation and organizations during search
and rescue operations at sea were approved.

Resolution of the Government of the Russian
Federation No. 1928 dated November 25, 2020 ap-
proved the Rules for the implementation of inter-
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action between federal executive bodies, executive
bodies of the constituent entities of the Russian Fed-
eration and organizations during search and rescue
operations at sea. The rules were adopted in con-
nection with the new clause 5 of Art. 5 of the Labour
Code of the Russian Federation, introduced in July
2020. The rules establish the procedure for interac-
tion and responsibility of bodies and organizations.
Thus, in particular, it is stated Rosatom assists in or-
ganizing search and rescue operations in the water
area of the Northern Sea Route. In addition, the list of
search and rescue areas has been changed.

* New Rules for issuing a permit for the use
of ships sailing under the flags of foreign states,
cabotage and other similar works have been
adopted.

Decree of the Government of the Russian Fe-
deration of December 07, 2020 No. 2033 established
the cases and procedure for carrying out activities
using ships sailing under the flags of foreign states.
Vessels flying a foreign flag can obtain permission
to carry out cabotage and other work if they have
not been registered in any of the ship registers of
the Russian Federation within the last 5 years before
applying for a permit. The permits issued earlier in
accordance with the Resolution of the Government
of the Russian Federation No. 504 are valid until
their expiration date. The rules stipulate the require-
ments for the content of the application for a per-
mit and the documents attached to it. The term for
consideration of the application is 25 working days.
A closed list of grounds for refusal to issue a permit
has been established. The document is valid from
1 January 2021 to 01 January 2027.

* New regulations on the licensing of passen-
ger transportation, as well as loading and un-
loading activities in relation to dangerous goods
were approved.

The new provisions were approved by Decree of
the Government of the Russian Federation No. 2027
dated December 04, 2020. Passengers are defined
as persons who have entered into an agreement
for the carriage of a passenger, or persons for the
transportation of whom a ship charter agreement
has been concluded, the list of requirements for
a license applicant has been reduced. Bunkering of
vessels (reloading fuel from one vessel to another) is
excluded from the concept of loading and unload-
ing activities, the list of requirements for the use of
a license by a license applicant has been reduced.
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The document is valid from January 1, 2021 to July
1,2021.

» The Administrative Regulations of the Fe-
deral Security Service of the Russian Federation
on the implementation of federal state control
(supervision) in the field of fishing and the con-
servation of aquatic biological resources in terms
of marine biological resources were approved.

By the Order of the FSB of Russia dated Octo-
ber 16,2020 No. 476, the Administrative Regulations
of the FSB of the Russian Federation for the imple-
mentation of federal state control (supervision) in
the field of fishing and the conservation of aquatic
biological resources in terms of marine biological
resources were approved. The Regulations updated
the rights and obligations of officials during control,
the procedure for performing administrative pro-
cedures and the procedure for appealing against
decisions and actions of officials. The document is
valid from December 5, 2020.

« Amendments have been made to the Federal
Law “On Fishing and Conservation of Aquatic
Biological Resources” in terms of improving the
legal regulation of certain types of fishing.

Federal Law No. 331-FZ of October 15, 2020
amended, including part 3 of Art. 19.1 and part 4
of Art. 20 of the Federal Law “On Fishing and Conser-
vation of Aquatic Biological Resources”. The require-
ments for the implementation of commercial fishing
in inland water bodies, coastal fishing in sea waters
and in the areas of application of international trea-
ties have been clarified. It has been established that
coastal fishing is carried out within the boundaries
of the fishery basin by legal entities or individual
entrepreneurs registered in any coastal constituent
entity of the Russian Federation, to the territory of
which the internal sea waters of the Russian Federa-
tion and (or) the territorial sea of the Russian Federa-
tion are included in such a fishery basin, and in areas
where international treaties are in force — by legal
entities or individual entrepreneurs registered in any
coastal constituent entity of the Russian Federation,
to the territory of which the internal sea waters of
the Russian Federation and (or) the territorial sea of
the Russian Federation adjoin. The amendments are
effective from October 26, 2020.

» The terms of validity of qualification docu-
ments of crew members of sea vessels have been
extended.



According to the Informational Letter of the Min-
istry of Transport of Russia dated January 13, 2021,
the previously adopted emergency measures relat-
ed to the coronavirus pandemic have been extend-
ed in relation to the qualifications of crew members
of ships that have expired or will expire by March 31,
2021 inclusive.

If it is impossible, due to the presence of the crew
members on board, to renew such qualification doc-
uments in the prescribed manner, their validity peri-
od is extended for a period of three (3) months. No
additional marks or new documents are required.

« The Strategy for the development of the Arc-
tic zone of the Russian Federation and ensuring
national security for the period up to 2035 was
approved.

Decree of the President of the Russian Federation
of October 26, 2020 No. 645 approved the Strate-
gy for the Development of the Arctic Zone of the
Russian Federation and Ensuring National Security
for the Period until 2035. In particular, it points out
the need for the integrated development of the
infrastructure of seaports and shipping routes in
the waters of the Northern Sea Route, the Barents,
White and Pechora Seas; construction of at least
five universal nuclear-powered icebreakers of pro-
ject 22220, three nuclear-powered icebreakers of
the Leader project, 16 rescue and tug-rescue ves-
sels of various capacities, three hydrographic and
two pilot ships; construction of hub ports and the
creation of a Russian container operator to ensure
international and coastal shipping in the water area
of the Northern Sea Route; expanding the use of
liquefied natural gas in sea and river transport in the
water area of the Northern Sea Route, as well as for
power supply of human settlements.

« The draft law “On Amendments to Article 4
of the Merchant Shipping Code of the Russian
Federation” was adopted in the first reading.

On October 13, 2020, the State Duma of the
Russian Federation adopted in the first reading the
draft Federal Law No. 769222-7 “On Amendments
to Article 4 of the Merchant Shipping Code of the
Russian Federation”. It is proposed to use only ves-
sels built on the territory of the Russian Federation
when carrying out cabotage and marine resource
research, exploration and development of mineral
resources of the seabed and its subsoil, as well as
other types of work determined by the Government
of the Russian Federation.

I. REVIEW OF RUSSIAN LEGISLATION

« A draft of the law “On Amendments to Ar-
ticle 5.1 of the Merchant Shipping Code of the
Russian Federation”.

The Government of the Russian Federation has
introduced draft law No. 1062335-7, which is pro-
posed to supplement Art. 5.1 MSC of Russia, claus-
es 6 and 7, securing the possibility of concluding
and the content of long-term contracts for the
provision of paid services for the provision of ship
escort services rendered by ships of the nuclear ice-
breaker fleet in the water area of the Northern Sea
Route. Chairman of the Presidential Council for Cod-
ification and Improvement of Civil Legislation P.V.
Krashenninikov prepared a negative expert opinion
on this draft law on October 15, 2020, which ap-
pears to be reasonable.

« A draft law “On Amendments to the Mer-
chant Shipping Code of the RF and to the Inland
Waterways Transport Code of the RF in Terms of
Regulating the Disposal of Property Sunk in the
Sea and on the Inland Waterways of the Russian
Federation” was prepared.

The Ministry of Transport has published a draft
of amendments to the MSC of Russia and IWTC of
Russia regarding the legal regulation of the lifting
of sunken property and ships. The changes imply
a reduction in the time period for the owners of
sunken property to notify the harbour masters to
one month and the term for the harbour master to
determine the conditions for raising such property
to one month. The amendments also limit the term
for fulfilling the obligation to raise property to three
months or six months, depending on the security
threat posed by the sunken property. The draft also
introduces and defines the concept of ownerless
sunken property. Similar rules are being introduced
for inland waterways.

At the same time, the Ministry of Transport has
prepared a draft law on amending the Code of Ad-
ministrative Offenses of the Russian Federation,
which provides for the administrative liability of
the owner (owner) of sunken property for refusing
to raise, remove or destroy it in the amount of 5 to
10 million rubles (for legal entities), and for the dis-
posal of a sea vessel by flooding - in the amount of
600,000 to 1 million rubles (for legal entities).

» The Government of the Russian Federation
has prepared a negative response to draft law
No. 889303-7 “On Amendments to the Merchant
Shipping Code of the Russian Federation’, which
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provides for the creation of a unified pilotage
organization.

The government did not support the proposed
draft, since it does not determine the status of the
pilot organization being created, the procedure for
its creation and functioning, and also actually pro-
poses monopolization of the provision of pilotage
services for ships on the approaches to seaports.

o The State Duma of the Russian Federa-
tion adopted and the Federation Council of
the Russian Federation approved the draft law
No. 1021304-7 “On the Ratification of the Agree-
ment on the Measures of the Port State to Pre-
vent, Deter and Eliminate lllegal, Unreported
and Unregulated Fishing”.

The Agreement on Port State Measures to Pre-
vent, Deter and Eliminate lllegal, Unreported and
Unregulated Fishing (PSMA) entered into force in
2016 and will be applicable on the territory of the
Russian Federation after its ratification. At the same
time, Russia signed the PSMA on April 29, 2010.

» The Action Plan (“road map”) for the im-
plementation of the mechanism for managing
systemic changes in the legal regulation of en-
trepreneurial activity “Transformation of the
Business Climate” was approved.

The Action Plan approved by the Order of the
Government of the Russian Federation of Novem-
ber 5, 2020 No. 2871-r, in particular, provides for
the introduction of amendments to the MSC of the
Russian Federation, the Federal Law “On Seaports
in the Russian Federation and on Amendments to
Certain Legislative Acts of the Russian Federation”
in terms of stimulating the use of environmentally
friendly technologies in the field of merchant ship-
ping and shipping (deadline for introducing a bill -
November 2021), as well as amending the MSC and
IWTC of Russia in terms of creating legal conditions
for the system of technical management of sea and
river vessels (deadline for introducing a draft - Sep-
tember 2021).

« Agreement between the Government of the
Russian Federation and the Government of the
Kingdom of Morocco on cooperation in the field
of marine fisheries was signed.

The agreement replaces the previous agree-
ment signed in 2016, which expired in March 2020.
The agreement was also concluded for a period of
4 years from the date of signing.
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« In the Rules for the provision of services for
transshipment of goods in the seaport, the nor-
mative concept of closed transshipment of coal
in seaports was fixed.

The new Order of the Ministry of Transport de-
fines the technological procedure for closed trans-
shipment of coal in seaports, which includes a set
of technologies, technical methods and methods
provided for by the Guide of Best Available Tech-
nologies (ITS 46-2019). The changes are aimed at
improving protection against the spread of black
coal dust within the transshipment of coal in ports.

» Changes in legislation in the field of preven-
tion and liquidation of oil spills.

The Governmental decree established a new
procedure for organizing measures to prevent and
liquidate oil and oil product spills on the continen-
tal shelf of the Russian Federation, in internal sea
waters, in the territorial sea and the adjacent zone
of the Russian Federation.

From January 1,2021, new rules are in force that
provide for the requirements for the content of the
spill prevention and liquidation plan, the procedure
for conducting comprehensive exercises to confirm
readiness and the procedure for issuing an opinion
on the readiness of the operating organization to
contain and liquidate spills, the procedure for noti-
fying state bodies of the fact of a spill, the procedure
for attracting additional forces and means.

The document is valid until January 1, 2027.

» Agrochemicals were allowed to be stored
in seaports.

The Federal Law “On Amendments to Certain
Legislative Acts of the Russian Federation” was
adopted on June 28, 2021, according to which
it is allowed to store agrochemicals within the
boundaries of coastal protective zones in special-
ized storage facilities put into operation before
January 1, 2013, provided that they are located
on the territories of seaports and equipped with
their systems, aimed at preventing pollution of
water bodies. A mandatory environmental review
of the design documentation for storage facilities
is being introduced, which is supposed to be built
within the boundaries of water protection zones
on the territories of ports.

« Subsidizing large-scale shipbuilding.
The draft resolution of the Government of the
Russian Federation on the support of large-scale



shipbuilding has been posted in the public domain,
according to which it is planned to introduce reim-
bursement of part of the costs under concluded
leasing and credit agreements.

» Transport safety of ships of the icebreaker
fleet.

Discussion of the draft on procedure for the
development of plans for ensuring transport se-
curity of transport infrastructure facilities and (or)
ships of the icebreaker fleet used for escorting
along sea routes, ships in relation to which the
rules of merchant shipping and requirements in
the field of security of ships and port facilities es-
tablished by international treaties of the Russian
Federation.

« Introduce electronic auctions in the field of
fisheries.

From 2021, electronic auctions in the field of
fisheries are introduced to conclude agreements
on securing the share of the catch of aquatic
biological resources and the use of the fishing
site.

» Norms of working hours during construction
and repair of ships.

The Ministry of Industry and Trade of the Russian
Federation is developing a draft order “On Approval
of Standard Industry Time Standards for Work Per-
formed during Construction and Repair of Ships’,
aimed at creating and defining standard terms of
contracts for shipbuilding in order to ensure reliable
calculation of labour costs.

» New Rules for Preferential Credits to Resi-
dents of the Arctic Zone.

Decree of the Government of the Russian Fed-
eration of December 21, 2020 No. 2186 approved
the Rules for Preferential Credits to Residents of
the Arctic Zone, according to which credits will be
available at a reduced rate for the development of
projects for the Arctic.

» New Rules on Labor Protection during Div-
ing Operations.

By order of the Ministry of Labour of Russia, the
Rules on Labour Protection during Diving Ope-
rations were approved according to which state
regulatory requirements for labour protection are
established, the procedure for the actions of the
employer and the employee when organizing and

I. REVIEW OF RUSSIAN LEGISLATION

carrying out diving works is regulated. The rules are
valid throughout the territory and on the continen-
tal shelf of the Russian Federation.

The document is valid from January 1, 2021 to
December 31, 2025.

* New Rules on Labour Protection on Sea Ves-
sels and Inland Waterway Transport Vessels.

By order of the Ministry of Labour of Russia, new
Rules on Labour Protection on Sea Vessels and In-
land Water Transport Vessels were approved. The
new Rules apply not only to employers (shipowners)
and crews of sea-going vessels and inland waterway
transport vessels flying the flag of the Russian Fed-
eration, in operation, layover, repair, reconstruction,
regardless of their type and forms of ownership,
registered in the prescribed manner, for with the
exception of vessels engaged in fishing and aux-
iliary vessels of the Navy, but also for the crews of
offshore floating platforms, as well as other persons
staying on the vessel for the performance of labour
(official) duties.

The document is valid until December 31, 2025.

» New Regulations on sea pilots and on pilots
on inland waterways, as well as the Procedure
for granting the captain of a ship the right
to sail without a pilot in areas of compulsory
pilotage of ships.

All documents are approved by the Ministry of
Transport of Russia, entered into force on Janu-
ary 01,2021 and are valid until January 01, 2027.

The Regulations on Pilots on Inland Waterways
defines the requirements for a pilot conducting pi-
lotage of vessels on inland waterways of the Russian
Federation, the rights and obligations of a pilot in
the implementation of pilotage of a vessel, as well
as the procedure for issuing pilotage certificates on
the right of pilotage of vessels in the basin of inland
waterways.

The Regulations on Sea Pilots determine the re-
quirements for sea pilots carrying out pilotage of
vessels specified in clause 1 of Art. 3 MSC of the RF,
in the waters of seaports and on the approaches to
them, the rights and obligations of a pilot in the im-
plementation of pilotage, as well as the procedure
forissuing a pilot’s license.

The procedure for granting the captain of a ship
the right to sail without a pilot in areas of compulso-
ry pilotage shall apply to ships that do not belong
to the category of ships exempt from compulsory
pilotage.

19



MOPCKOE NMPABO | MARITIME LAW | 1 ¢ 2020-2021

« At the 75" session of the Marine Environ-
ment Protection Committee of the International
Maritime Organization (IMO), amendments to
the MARPOL Convention were considered.

From July 1, 2024, it is planned to ban the use of
heavy fuel in the Arctic, and from January 1, 2023,
new requirements should come into force to reduce
greenhouse effect gas emissions in international
shipping development.
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« Amendments to Maritime Labor Convention,
2006.

Amendments to the Maritime Labour Conven-
tion entered into force on December 26, 2020.
The 2018 amendments concern rule 2.1. Standard
A2.1. - Seafarers’ employment contracts and Stan-
dard A2.2. - Salary and rules 2.5. — Repatriation
Guideline B2.5.1. — The right to repatriation in the
context of escalating problems with piracy. =



1. HOBOCTW

Cambiv KpynHbIN mopckow crop B Poccnm 3a 2020 T.

26 aBrycTta 2020 r. B X0e OTWBAapPTOBKMK — OT-
Xofa TaHkepa oT npuyana N2 4 mopckoro noprta
MpuMOpPCK — MPOM30LWN0 NOBpPeEXAeHME rMapoTex-
HUYECKOIO COOPYKEHNA U TEXHONOMMYECKOTro 060-
pynoBaHuA Ha HedpTeHanMBHbIX Npuyanax N2 3 n 4
OO0O «[MTTl», B CBA3U C YeM UX IKCNTyaTauma Gbina
orpaHunyeHa. TaHKep 6bin 3afepXaH KannutaHoM
nopta Mpumopck Ha 72 yaca, a BnocneacTsum ape-
cTOBaH ApbuTtpakHbiM cygom r. CaHkT-lMeTepOypra
1 JleHUHrpagckom obnacTu.

CnycTa noyTtn mecsu, 24 ceHTaAbpa 2020 r., OO0
«MTMN» o6patunocb B ApbutpaxHbin cyg r. CaHKT-
MeTepbypra n JleHUHrpagckon o6nacTi C CKOM
0 B3bICKaHUK Y6bITKOB B pa3mepe 1,186 mnpga py6.
A cnycTa ewe aBa mecAua, 1 gekabpsa 2020 r., Ap-
6uTtpaxkHbln cyg r. CaHkT-NeTepbypra v JleHnHrpag-
CKoVi 06nacTu yTBEpANI MUPOBOE COMMALLEHWNE U OC-
BoboAMN TaHKeP, NPeKpaTUB NPOW3BOACTBO MO Aeny
11 pekabpsa 2020 r.

Cyposnapgenbuem TaHkepa “Nordindependence
agnAetca komnaHua MT Nordindependence Ship-
ping Management B.V. (HugepnaHgbl), Kommepue-
ckmm onepatopom — N2 Tankers B.V. (Hngepnangbi),
KoTopble 6bI MPUBIIeUYEHbl B KAUeCTBe COOTBET-
UYMKOB MO MCKY. TexHn4eckui onepaTtop TaHKepa,
Reederei Nord B.V. (Hugepnangbl), 6611 npusneyeH
B KauecTBe TpeTbero nuua no geny.

Apect TaHkepa “Nordindependence”. lMpuun-
HeHue ywep6a nNpy aKChyaTauny CygHa ABAsSETCA
MOPCKIMM TpeboBaHeM B COOTBETCTBUM € Mexay-
HapoAHOW KoHBeHUMel 06 yHudrKaLum HeKoTo-
pbIX NpaBuJl, KacaloLWmnxca apecta MOPCKUX CyAoB
(Bptoccenb, 1952 r.) (manee — KoHBeHuums 1952 r.).
Kpome Toro, Bo3mellieHre peanbHOro yuepba, npu-
UMHEHHOTrO MpPW 3KCMyaTauum CyaHa, BbiCTynaet
TpeboBaHMeM, obecneyeHHbIM MOPCKMM 3a510roMm
B COOTBETCTBUM C MexxayHapoOHOWN KOHBEHUMeN
O MOPCKMX 3anorax n nnotekax (MeHesa, 1993 r.)
(manee — KoneHuma 1993 r.). Poccna asnsaetcsa
yyacTHuLen 06enx KOHBEHUNI, @ NX NONOXEeHUSA
nmnaemeHTnpoBaHbl B KTM PO.

JIvuo, nmetollee mopckoe TpeboBaHUE, B TOM
yncne obecneyeHHoe MOPCKNM 3aJ10roM, MOXKET
06paTnTbCA B CyA AN1A apecTa CyfHa.

”

[MomM1MO BO3MOXKHOCTM apecTa CyHa CyLLeCTBY-
0T YCKOPEHHbIe Mepbl 3aLKTbl. TaK, B COOTBETCTBUM
co cT.81 KTM PO KannTaH nopTa MOXeT 3agepxaTb
CyZHO Ha 72 yaca no npocbbe nuua, MetoLLero Tpe-
60BaHMe, BO3HMKAOLWWEE B CBA3M C MOBPEXAEHN-
€M MOPTOBbIX COOPYKeHUN. [paKTNYeCKUN CMbICA
TaKoro 3afiepKaHnsa COCTOUT B TOM, YTOObI Yy NnLa,
nmetoLero TpeboBaHue, 6b1S10 BpeMa 06paTUTLCA
B CYA C 3asiBNeHrem o6 apecTe cygHa. Tak uTto ¢ no-
3uumn npumeHumoro npasa (KTM PO n KoHseH-
umm 1952 r.) oCHOBaHWA ANA 3afeprkaHnA 1 apecTa
TaHkepa “Nordindependence” nmenuncb, 1 MOXKHO
CKazaTb, YTo y cyfa 6binv 060CHOBAHHbIE MPUYNHDI
LNA HaNo)KeHna apecTa.

MpaBomepHOCTb apecTta. Ecnu pasbupatb-
CA B AeTansx, HeNb3A yTBepXKAaTb, UTO apecT 6bin
abCoNIOTHO NMPAaBOMEPHbIM. APECT C TOUKM 3PeHUS
ATK PO — obecneuntenbHaa mepa. [lo npegbasne-
HUA NCKa Cyd MOXeT NPUHATb nNpeaBapuTesibHble
obecneumnTesibHble MepbI, T.e. HANIOXKMNTb CBOErO Poaa
«MpefBapuUTeNibHbI apecT». PasHnua B TOM, 4TO
npenBapuTesibHble obecneynTenbHble Mepbl MOTYT
6bITb NPUHATBI HA CPOK, He npeBblWwatwmi 15 pa-
60ounx fHel, ana TpeboBaHUiM, MO KOTOPbIM He yCTa-
HOBJIEHO COGMIOAEHME NPETEH3UOHHOIO NOPALKA.
K TakoBbIM, B YaCTHOCTWN, OTHOCATCA AeNNKTHble
TpeboBaHMA (U3 NPUYMHEHNS BPeaa), BOSHUKLLME,
HanprMep, B pe3y/bTaTe HaBasla TaHKepa Ha npuyarn.
TOT 15-AHEBHbIN CPOK JAETCA UCTLY, YTOObI Npenb-
ABUTb UCK B cyg. [AaTHaguaTb pabounx gHen — umne-
paTBHOE yKa3aHue 3akoHa. Cyl He MOXeT yCTaHO-
BUTb OOMee ANnTENbHbIN CPOK, @ BOT MEHBLUNIA CPOK —
BrosiHe. Takoe NpaBusio coaepkutcs B cT. 99 AMNK PO,
COrIacHO KOTOPOW, eCAN NPETEH3VNOHHbIV UV MHOW
[ocynebHbIN NOPALOK YPerynmpoBaHusa crnopa no 3a-
KOHY He ABNAeTCA 06A3aTesNIbHbIM, TO B ONpefeneHmnm
YCTaHABJIMBAETCA «CPOK, HE MPEBbLILLAILWNA NATHAA-
LiaTu AHel Co AHA BbIHECEHNA onpefeneHuns, And no-
[laun VICKOBOTO 3asBNeHUsA No TpeboBaHMIo, B CBA3N
C KOTOPbIM CY[,OM NPUHATLI Mepbl N0 obecrneyeHnto
NUMYLLECTBEHHbIX MHTepeCcoB». JIornka 3akoHopaTe-
nA TYT NOHATHA W NpaBuiibHa. Henb3a NnpocTo Tak
apecToBaTb CyAHO. ApecT cyfiHa — 3TO Mepa no 06e-
CrneyeHuto ByayLLero peweHna cyaa, NPUHUMaeMo-
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ro B pe3ynbTaTe pacCMOTPEHMA NCKa. B HEKOTOpbIX
CTpaHax 3TOT CPOK elle Kopoye, Hanpumep, B Vic-
naHum oH coctasnaeT 10 gHen.

B maHHOM cnyuae cyg fonycTun ownbKy 1 ycTa-
HOBWJT NpeABapUTENbHbIE 0BecneunTeNibHbIE Mepbl
(apecT) cpokom Ha 20 gHel. B utore makcmasnbHbIn
CpoK B 15 OHen ucTtek, a CyqHO He3aKOHHO OCTa-
BasfIoCb NOA, apecToMm Mo KpamHen Mmepe Ao npeab-
ABNIEHMA MOPTOM UCKa Ha 19-11 unu Ha 20-1 geHb.
Cyabl nepBow 1 anennAauMOHHON NHCTaHLMIA 3aKPbl-
N Ha 370 rna3a. ObpalleHuna B cyd C Xanobamuy,
OCHOBAHHbIM/ Ha €VIHCTBEHHOM aprymeHTe O Ha-
PYLIEHMM MAaKCUMaNbHOTO MMMNEPATUBHOIO CPOKa
(15 pHen), B TO BpeMsA Kak yCTaHOB/IEHME CpoKa
B 20 AHeN He3aKOHHO, He BO3bIMeNu ycrnexa: B OT-
BET CyA, Hanmcan 060 BCEM, O YeM TOSIbKO MOXKHO
6bl10 CKa3aTb B CBA3M C aPECTOM, HO TOJIbKO He 00
3Tol NpocTon apndmeTtuke. [la n eciv BCMOMHUTb
npo 3afeprkaHne Ha 72 yaca, TO OHU TOXe UCTEKN
eLle [0 TOro, Kak cyaebHble NprcTaBbl apecToBany
TaHKep Ha OCHOBAHWM UCMONIHUTENIbHOIO NIUCTA.
Korga ncreknn 72 vaca, TaHKep Mor YT 13 NopTa,
OAHAKO KanuTaH nopTa Co CCbiNKoW Ha 6e3onac-
HOCTb MOpernJiaBaHNA PacnopAanICa OCYLLeCTBUTb
BOZI0/1a3HbI OCMOTP Kopnyca TaHKepa. XOoTA Hemno-
CpeACTBEHHO NOC/e NPonCWecTBUA TaHKep Obin
OCMOTpPEH crneymnanucTaMmm KnaccmdmkaumoHHOro
06LecTBa, 1 HUKaKKX OrpaHnYeHni He 6b11o ycTa-
HOBeHO. MopexoaHOCTb CyiHa HMKaK He NocTpa-
[ana, a knaccmdukauroHHoe 06LecTso noaTsepau-
no pencteure knacca. o o6bEeKTUBHBIM NPUUYNHAM
BOZI0/1a3HbII OCMOTP MO PACMOPAXKEHUIO KannTaHa
nopTa 6b1J1 BO3MOXKEH TONbKO Ha ClIeyoLWUii AeHb.
DTO He NO3BONUIIO TaHKePY ONepaTUBHO MOKNHYTb
NOpPT NO NCTEeYEHUN 72-4acoBOro 3agepxaHus. [lo-
NOJTHUTENBHOE BPEMSA ano BO3MOXKHOCTb [Tprmop-
CKOMY MOPTY MOSyuynTb onpegesieHre o6 apecTe
CyAHa U NCNOJTHNTENbHbBIA INCT U, COOCTBEHHO, Ha-
NOXUTb apecT B [IpUMopCKe ¢ NOMOLLbIO CyAe6HbIX
Nnp1CTaBOB.

OTBeTCTBEHHDbIN 3a ywep6. B To BpemA Kak
opviH TaHkep “Nordindependence’, npuHagnexa-
WM OOHOM KOMMAHWK, HaBaNnWUCA Ha OAVH Npu-
yan, UCK 6bl1 NpeabABIIEH CPa3y K ABYM OTBETUMKAM
0 BO3MELLEHNN NMPUYMHEHHOTO Bpefa CONMAapHO.
Cynom TakKe NpurBfieYeHO K yyacTuio B Jefe Tpe-
Tbe nnuo. Mexay Tem BONpoc, KTO JOMKEH HeCTu
OTBETCTBEHHOCTb 3a YLepO, MPUYMHEHHDbIV NMOPTY,
He ABNAETCA CTOSIb OfHO3HAYHbIM.

Mo 06WMM NONOXEHVAM rpaxaaHCKOro 3aKOHO-
[aTenbCTBa OTBETCTBEHHOCTb AOSIKHO HECTU NNLO,
Bflagetolee NCTOYHMKOM MOBbIWEHHON ONacHo-
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CTU (K JaHHOW KaTeropuy OTHOCATCA Y MOPCKMe
cypa). IHbimn cnoBamu, oTBETCTBEHHOCTb HeceT
cyposrnagened, a cyfoBnagenbLemM B 3aBUCMMOCTH
OT CUTYaLM MOXET ObITb Kak 3aperncTpripOBaHHbI
COOCTBEHHMK, TaK 1 6epOOYT-yapTePHbIN ppaxToBa-
Teslb, OnepaTop NN MeHeaep CyfHa.

OcHoBaHMM ANA CONMAapHON OTBETCTBEHHO-
CTU B TaKOM CJlyyae 3aKOHOAATEIbCTBOM He yCTa-
HOBJIEHO. TeM He MeHee Ha NPaKTUKEe UCTLbl YacTo
npuberaT K TaKTUKe NpeabABAEHNA NCKA CONU-
LAapHO K COOCTBEHHIKY, MEHeXepy, onepaTopy,
dpaxToBaTentio 1 T.4., a B Xoae cyaebHoro pasbupa-
TeNIbCTBA MbITAOTCA YCTAHOBUTDb, KTO AABMIAJICA Ba-
fenbLem CyaHa ana uenen BosmelleHus yulepba.
Brnapeneu onpegensaeTca ncxoaa 13 NnpaBoMounii,
KOTOpble OH OCYLLEeCTBNAET B OTHOLIEHUM CyLHa.
MNprMeHNTENbHO K ONpeaeneHnio CyqoBnagenb-
ua BAC PO euwe B 2004 r. BblpaboTan nosuyuio,
COrnacHoO KOTOPOW cyfoBnagenbLem npu3HaeTcs
NINLO, B YaCTHOCTU, OCYLLLECTBSABLUEE TEXHUYECKYIO
3KCnyaTauuto 1 ynpasneHune cygHoMm. B ganbHen-
wem cyapl, B Tom umcne n BC PO, BbipaboTanu ewle
PAL KOCBEHHbIX KpUTepueB ANns onpepeneHns
cynoBnagesnbla, Of4HAKO KIUYEBbIM KpUTepriem
BCErga oCTaBaCb TEXHUYECKan dKCnayaTayma
N KOHTPONb cyfHa. Tak, ecnu 6epboyT-yapTepHbINn
¢dpaxToBaTenb ABAAETCA paboTogaTenem aKMMnaxka
1 GpaKTMUeCKN OCyLLecTBSAET KOHTPOSb Haf Cya-
HOM, @ MOSTHOMOUMA MeHeXepa OrPaHNYNBAIOT-
CA NVWb, HaNpPUMep, OpraHn3aunen cHabxeHua
CyLHa, TO BnajenbLeM NCTOYHMKA NOBbILEHHOW
OMNaCHOCTW ANA Lenen rpaXxgaHCKo-NMpaBoBoOn OT-
BETCTBEHHOCTYM ByfeT 6epboyT-yapTepHbI Pppax-
ToBaTenb. Ecnm e, Hanpumep, BCe NpaBoOMOYMUA
B OTHOLUEHWNW CyAHa (TEXHNYECKII, KOMMEPYECKNIA
MEeHe[XMEHT, KOMMJIEKTOBAHUE SKUMAXeM U T.4.)
nepepaHbl MEHeIKepPY, TO OTBeYaTb 3a ywepb 6y-
LeT MeHeaXep, Kak Bllagenewl UCTOYHMKA NOBbI-
LUEHHON OMaCHOCTWY, a He 3apPerncTPUPOBaHHbIN
COOCTBEHHUK CyAHa.

CynHO MOXeT ObITb NepefaHo COOCTBEHHVKOM
Mo LienoYyke 4OroBOPOB CO CMEHON rocyfapcTBa
dnara, Hanpumep, no 6epboyT-vapTepy, a 6epboyT-
YapTepHbIN ¢ppaxToBaTeslb MOXET CO BCEMU BO3-
MOHbIMM MPABOMOYMAMM NepeaaTb CYAHO WHNMe-
Hex<epy (No cyTu, B fOBepUTENbHOE yrpaBnieHue);
Takne KOMMaHWM YacTo He NMEIT HMKAKOro 3Ha-
YNTENIbHOMO MMYLLECTBA, 33 CYET KOTOPOro MOXHO
6b1710 Obl UICMONHUTDL peLleHne cyaa. Mexay Tem
€CTb CYAHO, 3a CYET KOTOPOro MOXET NPOU30NTH
ncrnosiHeHve pelleHnsa cyga. OHo MoXeT BbITb NPo-
[LaHO C TOProB.



OueBuUAHO, YTO, fa)<e BbINrpas Cyd NPOTKB BNa-
[enbLa UCTOYHVKA NOBbILLEHHOW ONacHOCTU — Me-
Hemkepa unu dpaxToBaTens, UCTEL, MOXKET He [0-
OGUTBLCA NCNONMHEHWSA PELLEeHNA U OCTaTbCA HY C YEM.
Y100bl He OKa3aTbCA B TaKOW CUTYALMM OH MOXKET
npuberHyTb K nomoLwy KoHeeHumn 1993 r., yyacT-
HuLUen KoTopon asnaeTca Poccuinckaa Oepgepauns
(nnn cooTBeTCTBYOWMX el nonokeHun KTM PO).
NcTew MoXeT NpeabaBUTb UCK B TeUeHEe OQHOIo
roga HenmnocpeaCcTBEHHO K COOCTBEHHUKY CYAHa,
B OTHOLLUEHWM KOTOPOro NMeeTcA TpeboBaHue, obe-
crieyeHHoOe MOPCKMM 3aJ10roM, BHE 3aBUCMMOCTH
OT TOrO, KTO ABNSETCA COOCTBEHHUKOM CyAHa Un
ero BrnagenbLem (gaxe ecnm co6CTBEHHUK UK
Bragenew nomeHsnca). 31o ocoboe cpeacTso 3a-
WMTbl MOTepReBLen CTOPOHBI. MNpu 3Tom Tpebo-
BaHve, obecneyeHHOE MOPCKUM 3a510roM, BaXKHO
He MyTaTb C 3a/10rOM B MOHUMaHUK POCCUNCKOro
rpaAaHcKoro npasa.

Boobule, B MOPCKOM MpaBe HEKOTOpPble C/IOBa
VIMEIOT COBCEM He Te 3HaUeHA, K KOTOPbIM NPUBbIK-
NN He ToNbKO 06biBaTeNu, HO U lopPUCTbl. Hanprmep,
B TepMUHe «06LLasA aBapus» C/IOBO «aBapusi» BOBCE
He 03HauyaeT aBapuo Kak NoBpeXaeHne unm ypes-
BblUaliHOe npowucluecTBme. ABapua UCNosb3yeTca
B 3HaueHun <y6bITKM». To ecTb obLlas aBapmsa — 3TO
obwue yobITKN. TakxKe 1 TpeboBaHUA, obecneyeH-
Hble€ MOPCKMM 3a510roM, — 3TO NPUBUErMPOBaHHblIE
TpeboBaHMA K COOCTBEHHUKY CyfiHa, COXPAHAIOLL M-
ecA B TeueHvie O4HOro rofa, He3aBNCMMO OT CMEHbI
COOCTBEHHIKa, @ BOBCE He 3aJ10r B MOHMMaHWUK poc-
CUNCKOTO rpaxgaHCKoro npasa. 3anor B OTHOLLe-
HUM MOPCKOTrO CyfIHa — 3TO «unoTeka». KoHBeHUuA
1993 r. npAmo pa3srpaHuumBaet liens n hypothéques,
yCTaHaBNMBasA pa3Hyl oYepefHOCTb YLOBNETBO-
peHuA 3TKX TPebOBaHN N Pa3NIMYHBIN NPaBOBON
pexumm.

CHATMe apecTa. TaHKep NPOCTOAN NoJ apecTom
HecKkonbKo mMecsLeB. B npakTrke ToproBoro mope-
niaBaHMA BMECTO apecTa CyfiHa NPUHATO Npepfo-
CTaBNSATb rapaHTUNHOE NUCbMO Kiy6a B3aMHOIO
CTpaxoBaHUA (MMM CTPaxoBLYMKa OTBETCTBEHHO-
CTK), TaK Ha3biBaemoe LOU (Letter of Undertaking).
B HekoTOpbIX cnyvasx, npy HenpuemnemocTn LOU,
MOTYT OblTb NMPefoCcTaB/ieHbl 6aHKOBCKasA rapaH-
TUA VNN JeHeXHbIV feno3uT. B faHHoM fene Takune
WHCTPYMEHTbI He cpaboTanu 6bl MO NpuymHe eBpo-
NencKmMxX N aMepUKaHCKUX CaHKLUMIA, U GaKTUYeCKM
CpefcTBom obecrneyeHnsa BbICTYMUIO CaMO CYLHO.
O70 6bI10 U AelleBne, 1 MeHee PUCKOBAHHO C TOUKM
3peHMA CaHKLMOHHbBIX PYCKOB A1 CAaMOro CyAoBna-
nenbua un ana NMpumMopcKoro nopTa, XoTa rpyeH-
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HbI CbIPOI HEDTbIO TAHKEP C TOUKU 3PEHNA NTUKBUA-
HOCTM He CToNb NpuBneKaTesibHoe obecneyeHue,
Kak 6aHKOBCKas rapaHTuA. BeposaTHo, 3To cpean
NPOYero CyLeCcTBEHHO MOBAUASO Ha LieHy MUPO-
BOro cornawenusi. OTBETYMKAM YAANOCb JOOUTbCA
6onbLiol ckmaku. NMpumopckomy NopTy 3annaTuim
BCEro oKono 45% o1 cymmbl yuepba.

CaHKLUuM KaK NpenAaTcTBue K paspelueHuio
cnopa. «[TIpuMopCKuin TOProBbIN NOPT» ABAAETCA
«BHyuKkom» NAO «TpaHcHedTW»; nocnegHee ABNA-
eTCcA akuMoHepoM HOBOPOCCUIICKOrO MOPCKOro
Toprosoro nopta (HMTTI), a oH, B CBOO oyepenb,
Bnageet 100% Mpumopckoro nopra. [Npu stom NAO
«TpaHcHedTb» HaXoAUTCA NOJ aMepPUKaHCKUMK
1 €BPOMNEeNCKUMI CAHKLUAMM, KOTOPble CYLLeCTBEH-
HO OrPaHMUYMBAIOT BO3MOXHOCTb BbINSaT B agpec
«TpaHcHedpTU» 1 ee JoUYepHMX KoMNaHuiA. Mpobne-
MaTUYHO MM NPAKTMYECKM HEBO3MOXHO Npefo-
CTaBrieHne GMHAHCOBbIX MHCTPYMEHTOB, TaKMX KaK
He3aBMCKMas rapaHTVA 6aHKa UM CTPAXOBLLMKaA,
6e3 COOTBETCTBYIOLMX «CAHKLMOHHbIX» OFOBOPOK
(4To menaet rapaHTMIO He 6e30T3bIBHOW) U B YCI1O-
BMAX BECbMa OrPaHNYEHHOro No BPEeMeHU CPOKa
OeNCTBUNA TaKOW rapaHTnu.

O6xopaa caHKUMIA He Oblf10, CTOPOHbI 1eNCTBOBA-
NN CTPOrO B paMKax 3aKoHa, Npu 3Tom Obl1 HangeH
MeXaHV3M MaTexa, KoTopbli yctpoun obenx. B ony-
61MKOBaHHOM OnpefeneHnm cyga o6 yTeepKaeHnn
MMPOBOIO COrMalleHnsa MOXHO YBUAETb PEKBU3UTHI
pybnesoro cueta [lpumopckoro nopta. To ecTb nna-
TeX 6bln OCyLecTBNEH B COOTBETCTBUN C YTBEPX-
LEHHbIMU CYIOM YC/IOBUAMU Ha pybnesbin cuet
Mpumopckoro nopTa (M3-3a rpaHunLbl, HO He B JOJ-
napax 1 He B €BPO). DTO CyLEeCTBEHHO COKPATUIO
CPOKW NiaTexa U CHU3UNO PUCKU ero 3amopo3Kun
13-3a CAHKLWNOHHbIX OFPaHNYEHNIA.

3aBepeHunsa 06 o6cToATeNbCTBAX N BO3MeLLe-
Hue notepb. CaHKUMW OblIV TONTIbKO OOHWM U3 pU-
CKOB AJ19 CYAOBNafenbLa, yUnTbIBasd, CyLLECTBEHHYIO
CKMAKY (N0 MMPOBOMY COralleHnio CyMMa niatexa
COCTaBMIa OKOMO 45% oT cymmbl TpeboBaHui Mpu-
Mopckoro nopta. Cygosnagenew, onacanca Nckos
oT addUNNPOBAHHbBIX KOMMNAHWUN («goYeKk» «TpaHC-
HedTm» unn Hosopoccuiickoro nopta). B ceasm
C 3TM Npuberny K HefAaBHO BBELEHHbBIM B POCCUIA-
CKOe rpakAaHCKoe 3aKOHOATeNIbCTBO B pe3yribraTe
pedopMbl UHCTUTYTaM 3aBepeHuii 06 obcToATeNb-
CTBax 1 BO3MeLLeHNA noTepb. Kak MOXHO yBuaeTb
3 TeKCTa MUPOBOTO cornatlenus, Mprmopckun nopt
[an 3aBepeHrie 06 06CcToATENbCTBAX, UTO UM He Obino
MosyyeHo CTPaxoBOe BO3MELLEHIE, YTO NpaBa He ne-
pewwsin B nopagke cybporaunu, He 6binu yctynne-
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Hbl B KAKOW-NOO YacTu TPETbUM JIMLIAM, a TaKXKe
06 oTcyTCTBUM Y addrnmpoBaHHbIX 1L TpeboBa-
HUM K cygoBnagenbuam. Takxke [Mprmopckum nopt
B3A1 Ha cebs 06A3aTeIbCTBO BO3MELLEHNA NOTEPb
CypoBnagernbLy B Cllyyae NpeabaABIeHNs K HeMy 1CKa
KeM-nn6o 13 adpPunmpoBaHHbIX ny'.

OTU WUHCTUTYTbl ABAAIOTCA HOBeNnaMu Ans
POCCUINCKOro Fpa)xaaHCKOro 3aKoOHOATENbCTBA,
HO B CyAOXO4HOM 6U3Hece OHM AAaBHO N3BECTHbI
13 aHIUICKOro Npaga. DTo warranties & representa-
tions n indemnity, KOTopble LMPOKO NPUMEHAITCA
Ha npakTtuke. CynoBnagesnbLbl Npu onpeaeneHHbIX
06CTOATENbCTBAX, HANPUMEP NP UCMOSTHEHWN [O-

roBOPOB NepPeBO3KM, MOyYaloT OT rpy30Bnagesnb-
ues LOI (Letters of Indemnity), cornacHo KoTopbim
rpysoBnagenblbl 6epyT 06A3aTeNbCTBO BO3Me-
CTUTb NOTepun CyJOBNafenbLeB B Cyyae npeib-
ABNEHNA K HUM TPeOOBaHUIN TPETbUMN ILLAMU.
CraHgapTHble GopMbl LO/ noguMHEHbI aHFTMNCKOMY
npaBy 1 He COBCEM NOAXOAAT Af1A NCMOSb30BaHUA
poccnncknmmn cygosnagenouamn. B HacTtoAwee
Bpemsa Accoumaumeii MOPCKOro npasa pa3pabatbi-
BatoTcA npodopmbl LO/ ana ncnonb3oBaHmA B poc-
CUNCKOW IOPUCANKLMNY C Yy4eToM 0cobeHHOCTel
POCCUINCKOrO 3aKOHOAATeNbCTBa O COrnalleHmAX
O BO3MeLLeHUMN NoTepb. &

KTO 1 CKONbKO AONKeH NNAaTUTb 3a 3arpA3HeHune
akBaTopuu nopta CaHkT-Metepbypra?

Cnop 0 TOM, KTO 1 CKONbKO AOJMKEH NAaTUTb
3a 3arpasHeHune akBaTtopuu nopta CaHkT-leTep-
6ypra, npogomxaetca. [MeTtepbyprckaa KommnaHus
oTcyaunay cygoBnafenbla 1 CTpaxoBLnka 58 miH
py6. 3a 3arpAsHeHne akBaTtopuu nopta CaHKT-
MeTepbypra 6yHKepPHbLIM TOMIMBOM, HO Cyf Kacca-
LMOHHOM UHCTaHUUM OTMEHUN 3TO pPeLUeHne 1 Ha-
npasws Aeno Ha HOBOE pacCMOTPEHMe.

19 nioHA 2019 . B nopty CaHkKT-lNeTepbypra npo-
nsouwlen pasnme OYHKepHOro TOMvBa C MIHOCTPaH-
Horo cyaHa “LOZA". [leno He Nonyyunno WrpoKom
ornacku B CMW, HO B cyge, Kak OKa3anocb, O CUX
nop nayT »apkme febaTbl 0 TOM, CKOJIbKO Ha CaMOM
nene ctouna ybopka akBatopuu nopta oT masyTa.

Pasnue ma3yTa npownsowen npu 6yHKepoBKe
CyAHa, 0 YeM KanuTaH CyfHa coo6LW M MOPTOBbIM
BNacTAM. B TOT e fieHb CyAHO 1 MeCTO pa3nmBea
OCMOTpenu NnpeacTaBUTeN NOPTOBOWN aAMUHINCTPA-
uuu, a onsa ybopKkm akBaTopum cyfosnagenew npu-
Bnek OO0 «Mopckas sKkonorus».

Ha peBATbIn AeHb nocne pasnuea agMUHNCTPa-
UuA nopTa peLnna 4OoNoIHUTENIbHO NpUBIeYb CBO-
MX NOAPAAUYMKOB MO rocKOHTPaKTy — OO0 «KoHTyp
CMN6», koTopoe NPUCTYNUIIO K paboTe 28 NIOHA 1 Yu-
CTUNIO aKBaTOPWIO BMAOTb A0 CeHTAOPA 2019 T.

Mo yTBepXxAeHnI0 agMUHUCTPaLUK NOpPTa, Npu-
YrHa TaKoW [oNron YOopKM — HEM3BECTHOCTb TOY-
HOro KOJIMYeCTBa Pas3NINTOro ToMmBa, 6onblioe

KOJIMYeCTBO CY[lOB B aKBaTOPUW 1 CIIOXKHbIe MeTe-
oposornyeckre ycnoBus, n3-3a KOTOPbIX YPOBEHb
BOAbl MOCTOAHHO MEHANCA U Ma3yT Ocefian Ha CTeH-
Kax npuyanos. 1o MHeHNIO COTPYAHMNKOB NMOpPTa,
KaKafa-To YacTb Ma3yTa MOrJia iaxe 0CecTb Ha iHO
aKBaTopum.

BnocneacTBmv agMmMHUCTpaLMA NopTa ycTynu-
na noapAfUYNKy NpaBo TPeOOBaHWsA O BO3MELLEHNN
yObITKOB, MOHECEHHbIX B pe3y/nbraTe ocyLyecTsie-
HUA KOMMJIeKCa Mep Mo yMeHblueHuto yuepba
1 NVKBMZALMN NOCNeCTBUM 3arpasHeHmna. OgHako
Ha CTOpOHe cygoBnafenbLa 1 CTPaxoBLUyMKa cpasy
e BO3HUWK BOMPOC O pa3yMHOCTN N 060CHOBaH-
HOCTU TaKuX Mep.

OTBeTCTBEHHOCTb CyAoBNafenbLa 3a pPa3ne Ma-
3yTa 6blna 3acTpaxoBaHa Yy OAHOro 13 aBToOpuUTET-
HbIX MUPOBbIX CTPAXOBLLMKOB — Kiyba B3aMMHOrIO
cTpaxoBaHusa (P&l) “The Standard Club”. P& kny6bl
MMEIOT BbICOKYHO PErnyTaLMIo Ha PbIHKE CTPaxoBaHMWsA
N MOPCKMX NepeBO30K, MO3TOMY COMHEHWIA B OrJaTe
ybOpKM akBaTOPMM CTPAXOBLUMKOM ObITb HE MOTTIO.
Ho Hu agmuHucTpauuma, H1 OO0 «KoHTyp ClM16» pe-
LWIXSIN HE PUCKOBATb M CHavasna apecTtoBanu CygHo,
a MOTOM NpPeabABWIN UCK B CYA, HE [OXKMAAACb KOH-
Lla OYNCTHbIX paboT.

CynHo "LOZA" Bce e 6b110 0cBO6OXEHO B Mtone
2019 r. B 06MeH Ha BblAaHHYIO Kiybom He3aBucn-
MyI0 rapaHTuio 1 aBaHcoBbIv nnatexk OO0 «KoHTyp

! TeKcT MMPOBOTO COMaLLIEHUs AOCTYMNEH B KapTouke aena Ne A56-73558/2020 B KapToTteke apbuTpaxHbix fen (https://kad.arbitr.

ru/Card/8474a018-ba81-448e-9392-0265b13c7125).
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CM6» B pasmepe 36 miH py6. Ho, KaxeTcs, Ha 3ToM
cornacme mexay nopTom 1 cygoBnagenbuem 3a-
KOHUMNOCh.

PykoBoacCTBYACb MUPOBOW NPAKTUKOWN NNKBUAA-
uun pasnrBoB Hed Ty, CyaoBnageneL n CTPAaxXoBLUUK
NPWBNEKNN HE3ABUCUMbIX TEXHUYECKUX CneLmanm-
CTOB, KOTOpble C/lIeAnnn 3a XOA0M OUYMCTHbBIX PaboT,
a TaKkXke cneuvanucta 13 MeXxayHapoaHOM opraHu-
3auuu ITOPF (HekommepuecKkas opraHusaums, no-
MOratoLLas B IMKBMAALMM Pa3IMBOB HE(TM MO BCEMY
Mupy). dkcnept ITOPF Anxena MuH3oH (PhD) cnevm-
anbHo npwunetena B Poccuio ana HabnoaeHns 3a xo-
LOM OUMCTKM aKBAaTOPUK, OOCYKAEHUA TEXHNYECKNX
Bonpocos nukeugauum ¢ 000 «KoHtyp CM6» 1 000
«Mopckas 3Konorusa» 1 NosyYeHna oTYeTOB O Xofe
nukengaumn. Cyaa no scemy, «MopCKom 3KONornm»
1 MeXOyHapOAHOMY SKCNePTY YAANOCh HAaNTV 06N
A3bIK, — PAaCXOAbl KOMMAHUK OblNY OMlaYeHbl CyL0B-
nagenbLeM 1 CTpaxoBLYMKom 6e3 cyaebHoro pasou-
paTtenbcTBa. A BOT K OO0 «KoHTyp ClM6» y 3KkCnepTa
ITOPF BO3HMKNO MHOro Bonpocos. OO0 «KoHTyp
CM6» oueHWNo CTOMMOCTb CBOUX PaboT B 103 MH
py6., XOoTA B 4OroBope € agMUHUCTpaumern nopTa
OUUCTKA TOW e TEPPUTOPUIN HEe MOTJa NpPeBbILLATb
9 MsiH py6. IkcnepT ITOPF 13 3asBneHHbIx OO0 «KoH-
Typ CM6» 103 MAH py6. NOATBEPAUIIA TONBKO 6 MITH
py6. 1 nonpocuna NpeacTaBUTb LOMONMHUTENbHbIE
LOKYMEHTbI B OTHOLLEHMN eLle 20 MAH pyo6.

00O «KoHTyp CI16» B cynebHoe pa3bupaTesnb-
CTBO TaKXe NpeacTaBuIo OTYeT CneumanunucTa, Ko-
TOPbIV MOCYWTAS, YTO KOMMaHWA NMPUMeHuna npa-
BUJIbHbIE TEXHONIOTUM U 3aABWJIA Ja)Ke MeHblue
BbIMOJ/IHEHHbIX PabOoT, UeM CJleoBano, a pPacyeThl,
3a pegKMM UCKNYeHneMm, caenaHbl MPaBuUbHO.

Cyn nepBOM MHCTAHUUWN CaMOCTOATENbHO,
He npuberasa K a3KcnepTuse, caenan BblBOA O TOM,
Kakune pacxofbl Ha MMKBUAaLMIO HepTepasnneos
MOXHO CYMTaTb Pa3yMHbIMU, a KaK1e HET, U yO0B-

I1. HOBOCTHU

neteopun TpeboaHna OO0 «KoHTyp CM6» npak-
TUYeCKM B NOIHOM oObeMe. PelueHne nogaepxana
anennAUNOHHaA NHCTaHUUA.

Momumo Bonpoca «CKONMbKO NNatuTb?» (B 3a-
KOHOpaTenbCcTBe GUTryprpyeT TEPMUH «pPacxobl
Ha pa3yMHble Mepbl»), B Aiefie CNOPHbIM OKa3ancsa
elle oH BOMPOC: KTO [OMKEH NnaTuTb?

CocnaBwucb Ha Hopmbl KTM PO 0 BO3MOXKHOCTH
npuBneyb CyfoBnajesblLa B KaUeCTBe «COOTBETUU-
Ka» MO UCKY K CTPaxXOoBLYMKY, UCTeL, NOAan NCK K Cy-
fAoBnagenbLy 1 CTPaxOBLYMKY O B3bICKAHUN C HUX
ybbITKOB cosrudapHo. Cyabl nepBow 1 anennAaunoH-
HOW MHCTaHUUW NO3MLUIO UCTLA NOAJEPXKaNN.

21 saHBaps 2021 r. ApbutpakHbii cyg CeBepo-3a-
nagHOro OKpyra BblHeC MOCTaHOB/EHNWE, B COOTBET-
CTBWM C KOTOPbIM peLleHna CyaoB NepBon 1 anen-
NAUNOHHOWN NHCTAHLUUIN ObITIN OTMEHEHDbI U Aeno
O MpU3HaHUKM CygoBnagenbLa N CTPaxoBLnKa co-
NNAapHO OTBETCTBEHHbIMM 3@ YObITKY, MPUYNHEH-
Hble pa3nnMBOM OYHKEPHOro TOMMBa B MOPCKOM
nopty CaHkT-[leTepbypra, oTnpaBneHoO Ha HOBOE
paccMoTpeHMe B MIHOM CyaeOHOM cocTaBe.

Cya KacCcauMOHHOM MHCTaHLUUK C MNO3MLMNEN HU-
MKeCTOALMX MHCTAHLUIN OTHOCUTENTIbHO CoNnnaapuTe-
Ta He COrnacusICs, yKasaB, UTO COOTBETUMK He BCeraa
HeceT connaapHyto OTBETCTBEHHOCTb. OTCyTCTBME
y CTPaxoBLYMKa CO CTpaxoBaTenem ConmpaapHon
OTBETCTBEHHOCTW B pAfe clyyaes, OTMeYan ewe
BC PO. Takrke CcyA KacCaLMOHHONW MHCTAHUMUN yKa3an,
YTO BOMPOChI, MOCTaBfIEHHbIE Nepes CyaA0M No pac-
X0faM Ha nukBugauuio pasnumea HedTu, TpebytoT
crneymanbHbIX TEXHUYECKUX 3HaHW, 1 PEKOMEH-
foBan obcyanTb BONPOC Ha3HauyeHuA cyaebHom
SKCNepTn3bl.

Ha momeHT ny6nukauum Bbinycka nepsoe 3a-
ceflaHMe HOBOTrO Kpyra pacCMOTPeHUA Ha3HauyeHo
Ha 24 dpeBpana 2021 r. logpobHee o faHHOM Jene
unTanTe B 0030pe HUXKe, Ha C. 73-76. B
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Largest Maritime Case in Russia in 2020

On 26 August 2020, during the unmooring — the
departure of the tanker from the berth No. 4 of the
seaport of Primorsk — the structure and technolog-
ical equipment at the oil loading berths No. 3 and
No. 4 of “PTP” LLC were damaged, and therefore
their operation was limited. The tanker was detained
by the master of the port of Primorsk for 72 hours,
and subsequently arrested by the Commercial Court
of St. Petersburg and the Leningrad Region.

Almost a month later, on 24 September 2020,
“PTP"LLC applied to the Commercial Court of St. Pe-
tersburg with a claim for damages in the amount of
1.186 billion rubles.

And after another 2 months, on 1 December
2020 - the Commercial Court of St. Petersburg and
the Leningrad Region approved the settlement
agreement and released the tanker. The proceed-
ings were terminated on 11 December 2020.

The owner of the tanker Nordindepen-
dence - MT Nordindependence Shipping Manage-
ment B.V. (the Netherlands) and her commercial
operator — N2 Tankers B.V. (the Netherlands) were
involved in the case as co-defendants. The technical
operator of the tanker, Reederei Nord B.V (the Neth-
erlands) was involved as a third party in the case.

Arrest of the m/v Nordindependence. Damage
during the operation of a vessel gives rise to a mari-
time claim in accordance with the International Con-
vention for the Unification of Certain Rules Relating
to the Arrest of Sea-Going Ships, 1952. In addition,
a claim for compensation for actual damage caused
during the operation of a ship is a claim secured by
a maritime lien in accordance with the International
Convention on maritime liens and mortgages 1993.
Russia is a party to both Conventions, and their pro-
visions are implemented in the Merchant Shipping
Code of the Russian Federation (MSC RF).

A person who has a maritime claim, including
those secured by a maritime lien, may apply for ar-
rest of the vessel.

In addition to the possibility of the judicial arrest,
there is an accelerated measure of protection. In
accordance with the Art. 81 of the MSC RF, the Har-
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bour Master is entitled to detain a ship for 72 hours
at a request of a person who has a claim arising from
damage to port facilities. The practical meaning of
such detention is to give that person who has the
claim time to apply to the court for an arrest of the
vessel.

So, from the standpoint of the applicable law
(the MSC RF and the 1952 Convention), there were
grounds for the detention and arrest of m/v Nordin-
dependence, and it can be said that the court had
every reason to impose an arrest.

Legality of arrest. Taking into account all the
details, it cannot be said that the arrest was abso-
lutely legitimate. Within the context of the Com-
mercial Code of the Russian Federation an arrest
is an interim measure. Prior to filing a claim, the
court can impose “preliminary interim measures’,
that is, a kind of a “preliminary arrest”. The differ-
ence is that preliminary interim measures can be
imposed for a period not exceeding 15 business
days for claims not subject to pre-action procedure.
These include in particular, claims in tort for exam-
ple, the allision of the tanker with the berth. This
fifteen-day time limit is given to the plaintiff to file
to the court. Fifteen business days is an imperative
rule of law. The court cannot provide for a longer
term, only for a shorter one. Such rule is prescribed
by Art. 99 of the Commercial Procedure Code of
the Russian Federation, according to which “a peri-
od not exceeding fifteen days from the date of the
ruling for filing a statement of claim connected to
a demand which the court has secured to ensure
property interests”. The legislator’s logic is clear and
correct here. You can't just arrest a ship. The arrest
of a vessel is a measure to secure enforcement of
the future judgement on the merits of the dispute.
In some countries this period is even shorter, for
example in Spain it is ten days.

In our case, the court made a mistake and es-
tablished preliminary interim measures (arrest)
for a period of twenty days. As a result, the maxi-
mum period of fifteen days expired, and the ship
remained unlawfully arrested, at least until the port



brought an action on the nineteenth or twentieth
day. The first instance and appellate courts turned
a blind eye to this. The submitted to the court com-
plaints with a single argument - the violation of
the maximum imperative time limit of 15 days,
whilst setting the time limit of 20 days is illegi-
timate, were not satisfied - in response, the court
elaborated on everything else that could have
been written in connection with the arrest, but
not about this simple arithmetic.

As for the detention for 72 hours, it also expired
before the bailiffs arrested the tanker on the basis
of a writ of execution. When 72 hours elapsed, the
tanker could have left the port, but the harbour
master referred to the safety of navigation and or-
dered a divers inspection of the tanker’s hull. Al-
though immediately after the incident, the tanker
was examined by the specialists of the classification
society and no restrictions were established. The
seaworthiness of the vessel was not affected in any
way, and the classification society confirmed the
validity of the class. For objective reasons, a diving
inspection by order of the Harbor Master was only
possible on the following day. This did not allow
the tanker to quickly leave the port upon the expiry
of the 72-hour detention. Additional time allowed
the claimant to obtain an arrest ruling and a writ of
execution and have the vessel arrested in Primorsk
by the bailiffs.

The liable party. Indeed, despite that one tank-
er Nordindependence is owned by one company
and allided on one berth, the claim was brought
against two defendants jointly and severally. The
court also brought a third party to participate in
the case. Meanwhile, the question of who should
be liable for damage to the port is not so clear-cut.

According to the general provisions of civil law,
responsibility should be borne by the person who
owns a source of increased danger (a seagoing ves-
sel is considered to be a source of increased danger).
In other words, the responsibility is borne by the
disponent shipowner, and that depending on the
situation, can be either the registered owner or the
bareboat charterer, or the operator or the manager
of the vessel.

The legislation does not establish grounds for
joint liability in such cases. However, in practice,
plaintiffs often resort to the tactics of bringing
a joint claim against the owner, manager, operator,
charterer, etc., and in the course of legal proceed-
ings they try to establish who was the owner of the
vessel for the purpose of compensation for damage.

Il. NEWS

The owner is determined based on the powers that
he exercises over the vessel. With regard to the de-
termination of the ship owner the Supreme Com-
mercial Court back in 2004 worked out a position
according to which a ship owner is a person who
carried out technical operation and management of
the ship. Subsequently in judicial practice, including
that of the Supreme Court of the Russian Federation,
a number of coherent criteria for determining the
shipowner was developed. However, the technical
operation and control over the vessel have always
remained the key criterion.

So if a bareboat charterer is the employer of the
crew and actually exercises control over the vessel,
and the manager’s powers are limited only, for ex-
ample, to ship handling, then the owner of a source
of increased danger for the purposes of civil liability
will be the bareboat charterer. If, for example, all
powers in relation to the vessel (technical, commer-
cial management, manning, etc.) are transferred to
the manager, then the manager will be responsible
as the owner of the source of increased danger, and
not the registered owner of the vessel.

A vessel can be transferred by the owner through
a chain of contracts with a change of flag state, for
example, under a bareboat charter, and a bareboat
charterer can, with all possible powers, transfer the
vessel to a ship manager (de facto as to a trustee);
such companies often do not have any significant
assets against which a court judgement could be
enforced. Meanwhile, there is a vessel that could be
auctioned for the enforcement of the judgement.

It is obvious that even having won the court
proceedings against the owner of the source of
increased danger (the manager or the charterer),
the plaintiff may not enforce the judgement and
be left with nothing. In order not to find himself
in such a situation, the plaintiff may resort to the
assistance of the International Convention on Mar-
itime Liens and Mortgages of 1993, to which the
Russian Federation is a party (or the corresponding
provisions of MSC RF). The plaintiff can bring a claim
within one year directly against the owner of the
vessel in respect of which there is a claim secured
by a maritime lien, regardless of who is the owner
of the vessel or her possessor are (even if the owner
or possessor have changed). This is a special reme-
dy for the injured party. It is important not to con-
fuse a claim secured by a maritime lien with a lien
(pledge) under Russian civil law.

At large in maritime law some words have com-
pletely different meanings to those that ordinary
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people or even lawyers are used to. For example,
in the term “general average”, the word “average”
does not at all mean “median” sum. Average is used
in the meaning of “loss”. That is, a general average
is a general loss. Also claims secured by a maritime
lien are privileged claims against the owner of the
vessel, which persist for one year, regardless of the
change of ownership, and not are not a lien (pledge)
in the meaning of the Russian civil law. A pledge
towards sea vessel is a “mortgage”. The 1993 Con-
vention directly distinguishes between liens and
hypotheques, establishing different priorities for
satisfying these requirements and a different legal
regime.

Lifting the arrest. The tanker was under arrest
for several months. In the practice of merchant ship-
ping, in lieu of the arrest, it is customary to provide
a letter of undertaking from a P&I Club (or a liabil-
ity insurer). This is the so-called LOU (Letter of Un-
dertaking). In some cases if a LOU is unacceptable,
a bank guarantee or cash deposit may be provid-
ed. In our case, such instruments would not have
worked due to European and American sanctions
and the ship appeared to serve as security. It was
both cheaper and less risky in terms of sanctions
risks for the shipowner himself, and for Primorsky
port, although a crude oil tanker is not an attrac-
tive asset from a liquidity point of view as a bank
guarantee would be. This among other things,
significantly influenced the sum of the settlement
agreement. The defendants managed to get a big
discount. As a result, the Primorsky port was paid
only about 45% of the damage claimed.

Sanctions as an obstacle to resolving the dis-
pute. “Primorsky Trade Port”is the “granddaughter”
of Transneft. Transneft PJSC is under US and Europe-
an sanctions. Transneft PJSC is a shareholder of No-
vorossiysk Trade Sea Port (NTSP), and NTSP in turn,
owns 100% of Primorsky Port. The existing sanc-
tions significantly limit the possibility of payments
to Transneft and its subsidiaries. It is problematic or
almost impossible to provide financial instruments,
such as an independent guarantee of a bank or in-
surer, without appropriate “sanction” clauses (which
makes the guarantee not irrevocable), and signifi-
cantly limits the validity period of such a guarantee.

There was no circumvention of sanctions, the
parties acted strictly within the legal framework

and a payment mechanism was found that suited
both parties. In the published court ruling on the
approval of the settlement agreement, you can see
the details of the ruble account of the Primorsky
port. The payment was made in according to pro-
visions approved by the court, that is, to the ruble
account of the Primorsky port. This significantly
shortened the payment terms and reduced the
risks of freezing payments due to sanctions restric-
tions.

Warranties & representations, indemnity. The
sanctions were only one of the risks for the ship
owner, considering the substantial discount (under
the settlement agreement, the payment amounted
to about 45% of the Primorsk Port’s claim. The ship
owner was cautious of claims from affiliated com-
panies (subsidiaries of Transneft or Novorossiysk
port). In this context, the institutions of attestation
of circumstances and indemnity introduced into
Russian civil law as a result of the reform have been
resorted to. As you can see from the text of the set-
tlement agreement, Primorsky port gave represen-
tations about the circumstances that they did not
receive insurance compensation, that the rights
were not transferred by way of subrogation, were
not assigned in any part to third parties, as well as
that the affiliated persons had no claims against the
shipowners. Also, the Primorsky port assumed an
indemnity and the obligation to compensate the
shipowner for losses in the event of a claim against
him by any of the affiliated persons’.

It sounds like a novelty of Russian civil law, but in
the shipping business they have long been known
from English law, these are warranties & represen-
tations and indemnity, which are widely used in
practice. Shipowners under certain circumstances,
for example, in the execution of contracts of car-
riage, receive LOI (Letters of Indemnity) from cargo
owners, according to which the cargo owners are
obliged to reimburse the losses of shipowners in
the event of claims against them by third parties.
Standard LOI forms are subject to English law and
are not entirely suitable for use by Russian ship-
owners. At present Russian Maritime Law Associ-
ation RUMLA.org is developing LOI proformas for
use in Russian jurisdiction, taking into account the
specifics of Russian legislation on agreements on
compensation for losses. =

' The text of the settlement agreement is available in the case card No. A56-73558/2020 on the website: https://kad.arbitr.ru/

Card/8474a018-ba81-448e-9392-0265b13¢7125.
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How Much and Who Shall Pay for the Oil Pollution
at the Seaport of St. Petersburg?

The dispute about how much who and shall pay
for the oil pollution of the seaport of St. Petersburg
continues. The St. Petersburg company has seized
58 million rubles from the ship owner and the in-
surer for pollution of the water area of the port of
St. Petersburg with bunker fuel, but the court of
cassation overturned this judgement and remanded
the case for a new trial.

19 June 2019 in the port of St. Petersburg the oil
spilled from the foreign vessel LOZA. At that time,
the case did not receive wide publicity in the media,
butin court, as it turned out, all this time there was
a heated debate about how much the cleaning of
the port water area from fuel oil actually cost.

The fuel oil spill occurred during the bunkering
of the vessel. The master of the vessel reported
about it to the port authorities. On the same day,
representatives of the port administration inspected
the vessel and the spill site, and the shipowner hired
“Sea Ecology” LLC to clean up the water area.

On the ninth day after the spill, the port admin-
istration decided to additionally involve its contrac-
tors under the state contract - “Kontur SPb” LLC.
They started working on June 28 and cleaned the
water area until September 2019.

According to the port administration, the rea-
son for such a long cleanup is the unknown exact
amount of spilled fuel, a large number of ships
in the water area, difficult meteorological condi-
tions, due to which the water level was constantly
changing, and fuel oil was deposited on the walls
of the berths. According to the port, some part of
the fuel oil could even settle to the bottom of the
water area.

Subsequently, the port administration assigned
to the contractor their right to claim compensa-
tion for liquidation of the oil spill. However, the ship
owner and the insurer, immediately requested an
information about the reasonableness and validity
of such measures.

The shipowner’s liability for oil spills was insured
by one of the world’s most reputable insurers — the
mutual insurance club (P&I) - The Standard Club. P&l
clubs have a high reputation in the insurance and
maritime transportation market, there could be no
doubts about the payment by the insurer for the
cleaning of the water area. But neither the admin-

istration, nor “Kontur SPb” LLC decided not to risk it
and first arrested the ship, and then filed a lawsuit
in court, without waiting for the completion of the
cleaning work.

m/v LOZA was nevertheless released in July in
exchange for an independent guarantee (letter of
undertaking) issued by the club and an advance
payment to “Kontur” in the amount of 36 million
rubles. But it seems that the agreement between
the port and the shipowner ended there.

Following global oil spill response practices, the
ship owner and insurer hired independent tech-
nicians to oversee the cleanup, as well as a spe-
cialist from the international organization ITOPF
(a non-profit organization that helps in oil spill re-
sponse worldwide). ITOPF expert Angela Pinzon
(PhD) flew to Russia with express purpose of ob-
serving the progress of cleaning up the water area,
discussisng technical issues of liquidation with “Kon-
tur SPb” LLC and “Sea Ecology” LLC and receiving
reports on the progress of liquidation.

Apparently, “Sea Ecology” LLC and the inter-
national expert managed to find a common lan-
guage - the company’s expenses were paid by
the shipowner and the insurer without legal pro-
ceedings.

But the ITOPF expert had a lot of questions to
“Kontur SPb” LLC. "Kontur” estimated the cost of
their work at 103 million rubles, although in the
agreement with the port administration, the clean-
ing of the same area could not exceed 9 million
rubles. The ITOPF expert confirmed only 6 million
rubles out of the 103 million rubles declared by
“Kontur”. She also asked for additional documents
for another 20 million rubles.

“Kontur SPb”LL also submitted to the court a re-
port of a specialist, who considered that the com-
pany applied the correct technologies and declared
even less work performed than it should have, and,
with rare exceptions, calculated the calculations
correctly.

The court of first instance independently, with-
out resorting to an expert examination, made a con-
clusion about what expenses for oil spill response
can be considered reasonable, and satisfied the re-
quirements of “Kontur SPb” LLC almost in full. The
decision was upheld by the appellate instance.
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Besides the question “how much to pay?” (there
is the term “costs of reasonable measures..” in leg-
islation), another question turned out to be contro-
versial in the case - “who should pay?”.

Referring to the norms of the Merchant Shipping
Code of Russia on the possibility of involving the
ship owner as a“co-defendant” in the claim against
the insurer, the Claimant filed a claim against the
ship owner and the insurer to recover losses from
them jointly. The courts of first and appellate in-
stance upheld the Claimant’s position.

On January 21, 2021, the Arbitrazh (Commercial)
Court of the North-Western District issued a ruling,
under which the judgement of the courts of first
and second instance were canceled and the case on
recognizing the ship owner and the insurer jointly
and severally liable for losses caused by the spill of
bunker fuel in the seaport of St. Petersburg was sent
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to new consideration in a different judicial compo-
sition.

The court of cassation did not agree with the
position of the lower instances regarding joint li-
ability, indicating that the co-defendant does not
always bear joint responsibility. The lack of joint
liability between the insurer and the insured, in
a number of cases, was noted by the Supreme
Court of Russia.

The court of cassation also indicated that the
issues put before the court on the costs of oil spill
response require special technical knowledge and
recommended that the issue of appointing a foren-
sic examination is to be discussed.

At the time of publication of this issue, the first
hearing of the re-trial is scheduled for February 24,
2021. Read more about this case in the review be-
low, on p.77-80. =



1I. OB30P CYOEBHOW MPAKTWKIM POCCUM

Npeancnosme K 063opy cyaebHoOM
NPAKTUKN: KMOPCKMe» Aena,
«MopcKana» cyaebHan npakTUKa,
NHTEepecHble cyaebHble crnopbl

Mpwn oT6ope cynebHbIX Aen AA BKIOUYEHNA B Ha-
CTOALWMI 0630p Mbl PYKOBOACTBOBANIMCh ABYMSA OC-
HOBHbIMU KpuTepraMW. [epBblit: 4eno AOMKHO ObITh
«MOPCKMMy, Beflb 3TO TemMaTnyecKkuin ob3op, npea-
Ha3HAYeHHbIN 4N1A YmTaTensd, Tak Uin UHave nHTepe-
cylowerocs MopCKMm npaBom, 6yab To PUCT Unn
YyenoBeK MHOW, CBA3AHHONM C MOPCKUM 613HEeCOM
npodeccuun. Bropon Kputepuii CyObeKTUBHbIN —
[EeJ10 JOMKHO ObITb UHTEPECHbBIM: PE30HAHCHbIM,
3HaYMMbIM, MPAKTMKOOOPa3yOLWMM, KPYMHbIM, He-
OOHO3HAYHbBIM...

Mpwn nogroToBKe Matepuana MHTepPeC y Hac Bbl-
3BaJIM 1BA MOMEHTa: BO-MepPBbIX, Mbl 3ayManncCh,
a CKOJIbKO BOOOLLE «<MOPCKMX» fieN paccMaTpuBatoT
POCCUINCKME Cyabl 1 BO3MOMHO N 3TO NoCYnTaTh?
A, BO-BTOPBbIX, UTO TaKOe «KMOPCKOEe [iefo», KaKne
cyne6Hble fena (cnopbl) NognNagatoT nog 3Ty KaTe-
ropuio?

C oHOW CTOPOHbI, COBPEMEHHbIE 3N1EKTPOHHbIE
npaBoBble 6a3bl 1 MPaBOBbIe CUCTEMbI CO3AAL0T 06-
LUMPHbIE BO3MOXHOCTY ANA UCCNIef0BAHNA 1 aHaNu-
3a cynebHOoM NpaKkTKK NoYTK No niobomy Bonpocy.
Tak, cynebHble akTbl apOUTParKHbIX CYJ0B MOMHO
HalTu Ha nopTane kad.arbitr.ru, a c BO3MOXXHOCTbIO
KOHTEKCTHOrO NoucKa — Ha calTe ras.arbitr.ru. He-
KOTOpble KpYrHbIe 1 FPOMKIe CNopbl MHOTAA OCBe-
watotca B npodunbHbix CMW. C gpyroii CTOpOHbI,
cyneb6Hble akTbl Cy[oB 0bLlel opUCcanKUUM YacTo
BOOOLLe HUrge He NyONMKYOTCA (Hanpumep, 3apa-
60THaA nNnaTa sKMNaxxel MOPCKNX CYA0B, Bpep Xin3-
HU (300POBbLIO) UIEHOB 3KMMaa); PAL Pe30HAHCHbIX
aen B none 3peHna CMW He nonagaeTt, a BO3MOX-

HOCTb KOHTEKCTHOIO NOMCKa He NO3BOJAET BblY-
NEHNTb U3 BCEro MaccuBa AeN MMEHHO «MOPCKMe»
cnopel.

MNepBbiv, CambIi IPOCTON N OYEBUAHbIN, KpU-
TEepUiA AnA oTHeCeHUA Aena (cnopa) K «<MOPCKUM»,
KOTOPbI Mbl ONPO60Banu NPV NOMOLLY KOHTEKCT-
HOro NOWUCKa, — Hannune B CyaebHOM aKTe CCbIfIOK
Ha KTM PO®. OgHako TpyQHO Ha3BaTb 3TOT NOAXO4
YHUBepCanbHbIM. Tak, HECMOTPA Ha Hanuuune B He-
KOTOpPbIX CyAebHbIX akTaxX CCbUIOK Ha MosoXeHunA
KTM PO, cnopbl, B pamMmKax KOTOPbIX OHU MPUHATI,
BPA NI MOXXHO Ha3BaTb «MOPCKUMM» (Hanpumep,
HasIoroBble CNopbl, FAe UMEKTCA OTCbINIKM K HOpMaM
KTM P® o mopckoi nepeBo3ke). B opyrux genax
ccbiiok Ha KTM PO moxeT 1 He ObITb, Kak, Hanpu-
mep, B fene N2 A51-9725/2020 Atlas Marine Co. Ltd. v
000 «lpumlTopmCepsuc»’, roe peyub naeT 06 areHT-
CKMX OTHOLUEHUAX MPU PEMOHTE MOPCKOro CyaHa
1 NOSTHOMOUMAX KanutaHa CyfiHa, KOTopble «ABCTBY-
0T U3 06CTAHOBKM» (XOTb 1 6€3 CCbIIKM Ha CT. 71
KTM PO «KanutaH cygHa Kak npeacTaBuTeNb Cy-
Aosnagenbua»). Kpome T1oro, ectb gena, oTHOCU-
TeNbHO KOTOPbIX BO3HMKAET BOMPOC: @ MOXHO /N
Ha3BaTb 3TO e/10 UHTEPECHbIM KMOPCKUM» CMIOPOM,
«MOPCKUM» CMOPOM WX CNOPOM B NpuHumne? Tak,
B [iene, Ha3BaHHOM BbllLie, NOX0OXe, cnopa HeT. Eciv
€ro onucaTb B ABYyX CNOBaX, CYAHO OTPEMOHTMPO-
BaHO, 1 3@ PEeMOHT HagNeXuT 3annatntb. [No3uuma
OTBeTUMKa-CcyfoBnagenbua: «He 3annavy, notomy

' CMm. peweHmne ApbuTpaxHoro cyga MNpumopckoro Kpas
oT 26 HOsI6PA 2020 1. no geny N A51-9725/2020.
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YTO Y KanuTaHa CyfHa He 6blfio MOIHOMOYNIA Noa-
NMCbIBaTb aKT 1 NPUIOXKEHWA K JOroBopy». [o3numa
ncTua: «Tak Beib CyHO OTPEMOHTUPOBAHO!»

Hago ckasaTtb, UTO 3TO He Cnop O KavecTse pe-
MOHTA, YMEHbLUEHMN LieHbl PEMOHTA, AeNCTBUAX
B UY>KOM MHTepece 6e3 nopyyeHus, B cynebHom
aKkTe HeT ccbinok Ha KTM PO... Ho mbl Bce paBHO
pewwnnm paccMoTpeTb 3TO Aeno.

M 3pecb BONpOCOB CTaHOBUTCA TONbKO 60Mb-
we: cnegyeT U yYNTbIBaTb Takne Aena B KayecTse
«MOPCKMX» CMOPOB (Aena, rae, No CyTu, 1 Cnopa-To
HeT)? Ecnu fa, To MOXKHO /I OTHECTM Takoe pa3bupa-
TENbCTBO K «<MOPCKUM»? U KaK »e Torga nocumtaTtb
«MOpCKMe» Aena, KoTopble paccMaTprBaloT poc-
CMCKNe cyabl?

Takum ob6pa3om, BONPOC nofgcyeTa «<MOPCKMX»
[en, paccMaTpuBaeMblX POCCUNCKMMM CyAamu, OCTa-
€TCA OTKPbITbIM.

Monpobyem 06paTUTbCA K 3apy6eXHOMY OMbITY.

CKONbKO «MOPCKNX» ien paccMaTpnBaeTca
cypamu Benuko6putanvn n CLLUA?

[aneko He Bce pelueHuna nybnnkyoTcs B 6a-
3axX AaHHbIX; MOXKHO CKa3aTb, CKOJIbKO PeLueHUN
ony6nnKoBaHo 3a MecsL, Ho 3Ta uudpa He bygeT
BK/OYaTb apecTbl, obecneuynTenbHble Mepbl 1 —
B AHMIUM — fena, KOTopble He MOAHMMAT HOBbIX
BOMPOCOB MPaBONPUMEHEHNA.

B CLLUA HeT oduumnanbHOM CTaTUCTUKN NO TOM
npuYrHe, YTO TaM MOPCKMMU CMOPaMU CYNTAKOTCA
nobble cropbl, KOTOpble NOAMNAAAT NOA4 agMupal-
TECKYI0 1 MOPCKYI0 lopucaukLumio. [leno asnaetca
MOPCK/M He B TOM Cjlyyae, ec/ii B HeM NogHnma-
I0TCA BOMPOCHI MOPCKOro MpaBsa, a NpoCcTo ecnu
OHO OTBeYaeT onpefesieHHbIM PUCANKLVOHHbIM
TecTtaMm. To eCTb, eCnn 3TO AOrOBOPHbIN CNOP, TO OH
LOJKEH BblTeKaTb 13 4OroBOPa, KOTOPbIE MOXHO
Ha3BaTb «mopckmm» (B CLLA ecTb pag Tectos, no-
3BONAOLWMX 3TO onpenennTb). Ecnu cnop penvkr-
HblIli, TO OH [OJI’KEH BblTEKaTb U3 TPagULVIOHHON
MOPCKOW AeATeNbHOCTU, AeNVKT JOMmKeH ObITb COo-
BepLUeH Ha cygoxofdHbix Bogax. MNostomy B CLUA
K «<MOPCK/M» ClOpam MOryT ObITb OTHECEHb! Aena
06 ymaneHum yect n [OCTONHCTBA, Anddamauny,
ecnn gnddamumpytouiee coobuieHmne, JONyCcTUM,
6b110 pacnpocTpaHeHo ¢ 6bopTa cygHa. Kpome Toro,
B CLLA orpomHOe KonmuyecTso gef no MOPCKOMY
npa.y, KOTOpble BPAA N 6bl MHTepecoBanu B Poc-
CUW «KMOPCKMX» FOPUCTOB, TaKKX KaK, Hanprmep, cno-
pbl 0 NpaBe coumanbHOro obecrneyeHns n npoune
pa3burpaTtenbCcTBa C yyacTriemM MOpPAKOB, — B Poccumm
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NX, CKopee, OTHECN Obl K chepe TPY[oBOro npa.a.
B CLLIA OHM OTHOCATCA K MOPCKOMY MpaBy, MOCKOSb-
Ky noanagatT Nof MOPCKYI0 1 afMUPanTencKyo
IopPUCQNKLMIO.

Y MHOrux Ha cnyxy AgMupanTenckun cyg B AH-
rvn. AGBMUPaNTeNCKUn cyn B AHMINN — 3TO He Cyq,
B MPUBbIYHOM ANA HAC MOHMMAHWW. TO Crieumanb-
Hble NpaBuia npouecca N cneunanbHble Cyabw,
KOTOpble pacCMaTPMBAlOT OYEHb Y3KYI0 KaTeropuio
pen. Tak, nogasnstoLiee 60bLWNHCTBO BONPOCOB,
KacalLLMXCA YapTepoB, FPy30BbIX MPeTeH3MI, BCeX
ZLOrOBOPHbIX CMOPOB, MOPCKOro CTPaxoBaHWA U T.4.
OTHOCATCA K KOMMNeTeHL MK Bbicokoro cyga AHrnunnm
1 Y3nbCa, BK/OYAIOLLEro B CBOW COCTaB B TOM Yuncie
Kommepueckun cyg n AgMmmnpantenckim cyg. Aomu-
panTenckum Cyn paccMaTpmBaeT Aena o CTONKHOBe-
HIISAX, OFPAHNYEHNM OTBETCTBEHHOCT 11 iena o6 ape-
cTax. o aTon npuunHe gen c nomeTkon admiralty
6yzeT KpaiHe mMano, a 60NbLIMHCTBO MOPCKIKX CMO-
poB OyayT paccmaTtprBaTbca Kommepueckum cynom.
Hanpumep, 3a 2018-2019 rr. ApMrpanTenckmi cyqg
B AHIIMM NOCTaBUA NeyaTb Ha 150 nckax, T.e. 6bino
nHuyumnposaHo 150 gen?. KonmuecTtso e ny6nmyHo
AOCTYMHbIX PeLeHN HaMHOro MeHbLue®. CornacHo
odurLUManbHONM CTaTUCTUKe, B Kommepueckom cype
3a 2018-2019 rr. 66110 MHULMKpPOBaHO 830 aen,
peleHuns xe 3a 2019 r. onybnnKkoBaHbl B NyyLlem
cnyyae no cotHe gen. [pu sTom «<MopcKue» aena
0TO6PaTb MOXHO, TONTIbKO OTKPbIB 1 MPOUNTaB Kark-
foe ony6nnkoBaHHoOe pelleHne, Cpeamn KOTopbIX
HabepeTcsa okono 20 «MOPCKMX» aent.

OpfHa 13 NprYKH, N0 KOTOPOW KONIMYECTBO UHU-
LUMPOBAHHbIX e CYLeCTBEHHO NPEBbLIWAET KO-
NNYeCTBO ONYONMKOBaHHbIX PelleHnii — BbICOKUIA
NPOLEHT MUPOBbIX COMMNALLEHNN (TaK Kak CyaUTbCA
OUEHb IOPOro, a aHMMMIACKIMEe NpaBuia rpaxaaH-
CKOro npouecca cofep»kaT MHOTO MONTOXKEHUI, MO-
TUBMPYIOLMX CTOPOHbI MOMUPUTLCA, HaNnpumep,
cynebHble pacxofbl pacnpenenaTca B 3aBUCMMO-
CTW OT TOrO, MPUHAA CTOPOHA pa3yMHOe NMpeasio-
YKeHue 0 3aKJTYEHNY MUPOBOTO COMMALIEHNA UK
OTKa3anacb ot Hero). Ewe ogHa 13 npnymH — Tak
Ha3blBaeMble NpeABapuTebHble pelleHna cyaa (Ha-
npuUMep, O BbIHECEHMM KaKOro-HNbyab cyaebHoro
3anpeTa), KoTopble 006bIYHO NMYONKYIOTCA, TONbKO
€C/I1 OHW NMOTOM 06XKanytoTCA UV eC/ B HUX BCTaeT

2 https://www.judiciary.uk/wp-content/uploads/2020/
02/6.6318_Commercial-Courts-Annual-Report_WEB1.pdf

3 Hanpwumep, KONUYECTBO peLleHnin AGMUPanTenckoro cy-
fa 3a 2019 r. - 8 (https://www.bailii.org/ew/cases/EWHC/
Admlty/2019/).

4 https://www.bailii.org/ew/cases/EWHC/Comm/2019/



KaKon-n1mbo MHTepecHbI NpaBoBol Bonpoc. Elle
OAMH 3HAaYVMbIi MOMEHT — OFPOMHOE KONIMYeCTBO
CMOpPOB, BO3HMKAOLLMX MO YapTepam 1 13 rpysorne-
PEBO30K, PacCMaTPUBAOTCA apOUTparkHbIMU (Tpe-
TENCKNMIN) CyaamMu.

B CLLA cntyauma npumepHO Takas »e.

Tonbko vYacTb pelweHunii pefepanbHbIX CYLOB
N CyfoB WITAaTOB Ny6nnKyeTcA B NpaBoOBbix 6a3ax.
Tak, npaBoBas 6a3a AaHHbIx CLLIA Westlaw no 3anpo-
cy maritime 3a Becb 2019 1. Bblgana 154 pesynbraTa.
MHOro «MopCKnx» aen (B OCHOBHOM apecTbl) He No-
nagatoT B ONyONIMKOBaHHbIE PeLUEHNA, XOTA JOKY-
MEHTbI MO HUM MOXXHO OTC/IeAUTb B NIEKTPOHHOM
cucTeme nogayu JOKYMeHTOB B defiepanbHOM cyfie
(PACER). Tak»ke He06X0AMMO YyUnTbIBaTb NOrpeLl-
HOCTb MOMCKa Mo 3anpocy: B uncne atnx 154 gen
yacTb gen, rge CJIoBO maritime — yacTb Ha3BaHWA
KOMMaHUM UIN He UMeeT HUKaKOro OTHOLLeHMA
K cyTn cnopa. lNytem BbibopKu no teme Admiralty
& Maritime (ncknw4yaa gpyrue noteHUmaabHO
peneBaHTHble TeMbl, Takue Kak Civil, Commercial,
Environmental, Bankruptcy) n3 3tux 154 ocTtaetca
124 pena 3a 2019 r.,, rae 3aTparvBanca xota Obl
KaKOoW-TO BOMPOC MOPCKOro npasa (B amepuKaH-
CKOM, LUMPOKOM CMbIC/e). PeanbHO e «<MOPCKUX»
CMoOpOoB 13 3TNX 124 ewe MeHblLue.

Cpenwn uneHoB Accoumaunm ecTb IOPUCTDI, Cre-
umanmsnpymowmeca Ha mopckom npase B CLLUA. Bot
UTO OHU paccKasann HaM Mo NOBOAY CTAaTUCTUKN
Mo «<MOPCKNM» Cropam:

«ToyHol cmamucmuku no CLLIA Hem u He 6yOem,
Nnomomy 4mo 3mo ouyeHb (hedepasibHAs cucmemad.
30ecb Kaxx0bil Cyd uMeem C80U COOCMBEHHbIe CMAH-
dapmei, y Kax0020 cyoa ecmb cgoli cobcmaeHHbIl
calim, caou cobcmeeHHsle npasusa. Ecme obuwjue,
edeparnbHbie npasusia 2paxxoaHcKo20 npoyecca, 0d-
Jiee, y Kaxo0020 cydd ecmb C80U MeCmHble NpasuJia,
Komopeble ymoy4HaAlom uau 3adarom 0onosHumeslo-
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Hble mpeb0o8aHUs, NJIHOC y KaxX0020 CyObU ecmb 80U
cobcmeeHHble UHOUBUOYA TbHble NPAsuJ/1d, KOmMopble
makxe nybnuxkytomcsa. ¥l mo xe camoe ¢ nybaukayu-
el cmamucmuku o desnax. Kakozo-nubo yeHmpanu-
3080HH020 UCMOYHUKA Hem. Hy»KHO cMompems Kax-
Obll KOHKpemHbIli cy0, ec/iu 8oobuje oH nybuKyem
makyto cmamucmuky, ¢ pazéuskol no npedmemy
cnopan.

«B llImamax Hem 803MOXXHOCMU omciedume
obujee Kosuyecmaso, 00NyCmMuUM, 8bI0aGHHbIX CyOOM
u3gewjeHul 0719 omeem4yukd. 3mo Heobxo0uMas npo-
yedypa 0718 mozo, Ymobsl HA4ame NPAKMUYECKU J1t0-
6oti cnop. Ho kakoU-nu6o yeHmpaau3o8aHHoU cma-
mucmuku (kak 8 AHzsiuu, 20e MOXXHO NOCMoMmpems,
KakoU cy0 CKOJ/IbKO Nocmasusi nedameli Ha UCKOBbIX
3asaeneHusx) 8 CLLA Hem».

QakTrnyeckn «<Mmopckmx» cnopos B CLUA B gecaT-
Kun pa3 6onblue, 4em MOXKHO oTcneaunTb B odnum-
anbHbIX UCTOUYHMKAX M 6a3ax AaHHbIX. BonbWMHCTBO
N3 HUX, KaK 1 B AHINW, 3aKaHYMBAETCA MPOBbLIM
COrfaleHeM Ha OYEHb PaHHel cTagun (06bIYHO
ele 40 packpbITUA [OKa3aTeNbCTB CTOPOHAMU).
BornbLioe kKonmMyecTBo CNOPOB MO YapTepam paccma-
TpuBatoTca B SMA (Society of Maritime Arbitrators).
CornacHo npasunam SMA, ecnn CTOPOHbI NpA-
MO He yKasanu Ha 3anpet nybnukaumu peLieHuns
ro geny, cornacue Ha NnyoanKaLmo cumTaeTca nony-
YeHHbIM MO YMOosYaHuio. Mpr 3TOM 4OCTaTOYHO MHO-
ro CMOpPOB PACcCMATPMBAETCSA B YC/TIOBUSIX MOJSTHOM
KOH}UAeHUanbHOCTN.

MopBopna UTor, Hy»KHO OTMETUTb, UTO CyLLECTBYeT
MHOrO $pakTOPOB, KOTOPbIE BANAIOT HA YMEHbLLEHWE
KONMMYeCTBa PELIEHN, a TaKkXKe pag GaKkTopoB, KOTO-
pble roBOPAT O TOM, UTO Ha CaAMOM Jiefe KOJIMYeCTBO
TaKUX peweHnin 6onblue. Taknm o6pa3om, YNcno
«MOPCKUX» [eNl CJIOXKHO OMNpefenvTb axe npu-
6nusutenbHo. B CLLIA oueHb feLeHTpan3oBaHHas
CUCTEMA, U HET eANHOW CTaTUCTUKW. B
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Preface to the Review of Russian Case
Law: “maritime” cases, “maritime”
disputes, interesting court cases,

that are considered by Russian courts

When selecting court cases for inclusion in this
review, we were guided by two main criteria. The
first is that the case should be “maritime”, because
this is a thematic review intended for a reader, one
way or another interested in maritime law, be it
a lawyer or a person in another profession relat-
ed to the maritime business. The second criterion
is unambiguously subjective — the case must be
interesting: resonant, meaningful, practical, large,
ambiguous...

When preparing the material, two points aroused
our interest: first, we thought, how many “maritime”
cases are considered by Russian courts and is it pos-
sible to calculate them? Secondly, what is a “mari-
time case”, what court cases / disputes fall under
this category?

On the one hand, modern databases and legal
systems create extensive opportunities for research
and analysis of judicial practice on almost any is-
sue. For example, judgments of commercial courts
can be found on the kad.arbitr.ru website, and
with a contextual search option - on ras.arbitr.ru.
Some large and high-profile cases are sometimes
covered in specialized media. On the other hand,
judgements of courts of general jurisdiction often
remain unpublished anywhere at all (for example,
salaries of crews of sea vessels, harm to life / health
of crew members), a number of high-profile cases
do not fall into the field of media attention, and
the possibility of contextual search sometimes does
not allow to isolate a precisely “maritime” dispute
from the array of cases.
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The first, the simplest and most obvious way to
classify a case / dispute as “maritime”, which we used
was by a contextual search where the judgement
refers to the Merchant Shipping Code of the Rus-
sian Federation (MSC RF). However, it is difficult to
use this approach universally. Despite the presence
in some judgements references to the provisions
of the MSC RF, the disputes can hardly be called
maritime (for example, tax disputes, where there
are references to the provisions of MSC RF on car-
riage by sea). In other cases, there may not be any
references to the MSC RF, as, for example, in case No.
A51-9725/2020 Atlas Marine Co. Ltd. v LLC “PrimPort-
Service”, which deals with agency relations upon
the repair of a seagoing vessel and the authority
of the master, which is “evident from the circum-
stances” (albeit without references to Art. 71 of the
RF KTM “The captain of the ship as a representative
of the ship owner”). There are cases regarding which
the question arises — can this case be considered an
interesting maritime dispute, a maritime dispute
or a dispute at all? The case named above is a case
where there seems to be no dispute. In a nutshell -
the ship had been repaired; the repairs must be
paid for. The position of the defendant-shipowner: |
will not pay, because the master of the ship did not
have the authority to sign the documents relating to
the repairs and annexes to the contract. The position
of the plaintiff: the ship had been repaired!

' Decision of the Arbitration Court of the Primorsky Region
dated November 26, 2020 in case No. A51-9725/2020.



I must say that this is not a dispute about
the quality of repairs, reducing the cost of repairs,
actions in the interest of a third party without
a contract, there are no references to the MSC RF in
the judgment... However, we still decided to con-
sider this case, although not as a separate case for
this review, but below within the framework of this
preface.

There are further questions: should such cases
be considered as “maritime” cases / disputes (a case
where, in essence, there is no dispute)? If so, can
such a case be a maritime case? How, then, do we
count the “maritime cases” that are considered by
Russian courts?

The issue of counting the “maritime cases” con-
sidered by Russian courts remains open.

Let’s try to refer to foreign experience.

How many “maritime” cases are considered
by courts of the UK and USA?

Not all judgements are published in databases -
you can say how many judgements are published
in a month, but this figure will not include arrests,
interim measures and (in the UK) cases that do not
rise new law enforcement issues.

There are no official statistics in the United States
for the reason that in the United States, maritime
disputes are any disputes that fall under the admi-
ralty and maritime jurisdiction. A case is maritime,
not if it raises issues of the maritime law, but simply
if it meets certain jurisdictional tests. That is, if this
is a contractual dispute, then it must follow from
a contract that can be called a maritime one (in
the United States there are a number of tests that
allow you to determine this). If the dispute is in tort
it should stem from traditional maritime activities,
the tort must be committed on navigable waters.
Therefore, in the United States, cases of defamation,
if a defamatory message, for example, was dissem-
inated from a ship, can be classified as a maritime
dispute. In addition, in the United States, there is
a large number of cases on maritime law that would
hardly be of interest to “maritime lawyers”in Russia,
such as, for example, social security law and other
disputes with seafarers — something that in Russia
would rather be attributed to the sphere of labor
law ... In the United States, they are considered
maritime, since they fall under the maritime and
admiralty jurisdictions.

Many have heard of the “Admiralty Court of En-
gland”.The Admiralty Court in England is not a court
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in our usual sense. These are special rules of proce-
dure and special judges who consider a very narrow
category of cases. So, the vast majority of issues
related to charters, cargo claims, all contractual dis-
putes, marine insurance, etc. fall within the compe-
tence of the Queen'’s Bench Division as part of the
High Court of Justice. The Admiralty Court, which
is separate from the commercial courts, handles
collisions, limitation of liability and arrest cases. For
this reason, there will be very few admiralty cas-
es, and most maritime disputes will be settled by
the commercial court. For example, in 2018-2019,
the Admiralty Court in England put a seal on 150
claims, i.e. 150 cases were initiated?. The number
of publicly available decisions is much less>.

According to official statistics, 830 cases were
initiated in the Commercial Court for 2018-2019,
while decisions for 2019 were published, at best, in
a hundred cases. At the same time, maritime affairs
can be selected only by opening and reading each
published decision, among which there are about
20 maritime cases*.

One of the reasons why the number of initiated
cases significantly exceeds the number of published
decisions is the high percentage of amicable agree-
ments (because litigation is very expensive, and
the English rules of civil procedure contain many
provisions motivating the parties to reconcile. For
example, court costs could be allocated depending
on whether a party accepted a reasonable offer to
conclude a settlement agreement. Another reason
is the so-called “preliminary decisions” of the court
(for example, on some kind of injunction), which
are usually published only if they are later appealed
or if they raise an interesting legal issue. Another
significant point is that a huge number of disputes
arising from charters and from cargo transportation
are considered in arbitration.

In the US, the situation is somewhat the same.

Only a fraction of decisions of federal and state
courts are published in legal databases.

In the US legal database — Westlaw - the query
“maritime” for the whole of 2019 reveals 154 re-
sults. Many maritime cases (mostly arrests) do not
appear in published decisions, although they can
be tracked in the Federal Court Electronic Filing

2 https://www.judiciary.uk/wp-content/uploads/2020/
02/6.6318_Commercial-Courts-Annual-Report_WEB1.pdf

3 For example, the number of decisions of the Admiralty
Court for 2019 is 8 (https://www.bailii.org/ew/cases/EWHC/
Admlty/2019/).

4 https://www.bailii.org/ew/cases/EWHC/Comm/2019/
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System (PACER). It is also necessary to take into
account the inaccuracy of the search on request:
among these 154 cases there are some cases where
the word “maritime”is a part of the company’s name
or has nothing to do with the essence of the dis-
pute. By sampling on Admiralty & Maritime (exclud-
ing other potentially relevant topics such as Civil,
Commercial, Environmental, Bankruptcy), of these
154, 124 cases remain for 2019, where at least some
issue of maritime law was raised (in the US broad
sense). The quantum of actually maritime disputes
out of these 124 is even less.

Among the members of the Association are law-
yers practicing Maritime Law in the United States.
Here's what they told us about statistics on maritime
disputes:

“There are no accurate statistics in the United States
because it is a very federal system. Here, each court has
its own standards, each court has its own website, its
own rules. There are general rules for federal civil proce-
dure, then each court has its own local rules that spec-
ify or set additional requirements, plus each judge has
his own individual rules, which are also published. It is
the same with the publication of case statistics. There is
no centralized source. It is necessary to check with each
specific court, if at all they publish such statistics, broken
down by the category of the dispute”.
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“There is no way in the US to track the total number
of, for example, court summons for the defendant. This
is a necessary procedure to start almost any dispute.
But there are no centralized statistics in the United
States like in the UK, where you can see how many
claims and which court has sealed".

In fact, there are ten times more maritime dis-
putes in the United States than can be tracked in
official sources and databases. Most of them, as in
the UK, end with an amicable settlement at a very
early stage (usually even before the parties disclose
evidence). A large number of charter party disputes
are dealt with by the SMA (Society of Maritime Ar-
bitrators). According to the rules of the SMA, un-
less the parties explicitly indicated that the award
on the case is not to be published, the consent to
the publication is considered to be given by default.
At the same time, a lot of disputes are resolved in
full confidentiality.

Summing up, it should be noted that there are
many factors that affect the underestimation of the
number of decisions, as well as a number of factors
that indicate that in fact the number of such deci-
sions is greater. Thus, the number of “marine” cases
is difficult to determine even approximately. The
US has a very decentralized system and there are
no uniform statistics. =
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«Mopckon» / «Hemopckon» cnop /

He crop

PeweHue Ap6umpakHozo cyoa lpumopckozo Kpas om 26 HoA6ps 2020 a.
no deny N2 A51-9725/2020 (Atlas Marine Co. Ltd. v OOO «[IpumllopmCepauc»)

®akTbi: KomnaHusa Atlas Marine Co. Ltd. nen-
CTBOBaJa B KauecTBe NocpefHMKa Npu ocyLecT-
BNEHUN NogpAaYMKamMN CYyQOBbIX PEMOHTHbIX pa-
60T, MOCTABOK CYJOBOr0 CHabXeHUA, NPoayKTOB
NMUTaHWA 1 CYLOBbIX 3aM4yacTen, a Takxke npu 6yH-
KepOoBKe roptoye-cma3ouHbiMu Matepranamm (FTCM)
no areHTckomy cornauweHnuto ¢ OO0 «[MpumllopT-
CepBuc». Atlas Marine Co. Ltd. oka3biBana ycnyru
Mo PeMOHTY TPaHCMOPTHOro pedpuKepaTopHOro
cypHa «OguH», cynosnagenbLem KOTOporo ABnA-
nocb OO0 «lMpumloptCepBKrC», N NO NOCTaBKe Cy-
JOBOro CHabeHuA. YKa3aHHble 06CToATEeNbCTBA
noaTeepXAanncb NOANUCAHHBIMU akTaMK BbINoN-
HeHHbIX PaboT, Ha OCHOBAHUWN KOTOPbIX ObINN BbI-
cTaBneHbl cyeTa. CynoBnageney B yCTaHOBNIEHHble
cornalleHnsMr CPoKKM onsaTy B MOHOM o6beme
He npowu3sen. Mexay ctopoHamm 6bi1 NoANMCaH
aKT CBEPKMU, COrNacHO KOTOPOMY 3a40JIKEHHOCTb
coctaBuna 671 413,28 ponn. CLLA.

B mocnenywouwem CTOPOHbI 3aKIloUnIn eule
OfHO areHTcKoe cornalieHne 1 JOonoNHUTENbHOe
cornatieHue K Hemy, B KOTOPOM COrlacoBanu Cym-
My gonra B 671 413,28 gonn. CLLWA, kotopyto OO0
«MpumlNoptCepBrc» 0b6asanocb noracutb Atlas
Marine Co. Ltd.

MockonbKy onnaTa Tak 1 He 6bina Npon3BeseHa,
kKomnanua Atlas Marine Co. Ltd. o6paTtunachb B cyg.
00O «MpumlopTCepBUC» yTBEPKAANO, YTO NPO-
nyLeH CPOK MCKOBOW JaBHOCTK, JOMOSHUTENIbHOE
cornatieHue noanMcaHo HeynosTHOMOYEHHbIM Nu-
LIOM, areHTCKMe CornalleHnsa Toxe NOAMNMCcaHbl He-
YMNOMHOMOYEHHbIM SINLLOM — KanmnTaHOM CyAHa.

PeweHnwne cypa: ApbutpakHbiii cyq MprmMopcko-
ro Kpas otknoHun sce gosofgbl OO0 «pumllopT-
Cepsuc» 1 B3blcKan B nonb3y Atlas Marine Co. Ltd.
CYMMY 3a[0/KEHHOCTU, CAHKLUUW 1 FOCMOLINHY
(Bcero B pybnsix 6onee 56 miH).

Cypn yKasan, Uto MCKOBYIO laBHOCTb HafeXMT
NCUYNCNATb C MOMEHTA 3aKJ/T0UYEHNA areHTCKOro Co-
rnalleHuns n gonosiHeHus K Hemy B 2018 . (roe 6bina
cornacoBaHa CyMMa 3afl0J/PKEHHOCTM), @ He NCXoaA
N3 paHee 3aKJ/IUYEHHbIX areHTCKUX COornalleHuni
(8 2015 1 2016 rr.) unu akta ceepkn (2017 r.). Cyn
npuLLen K BbIBOAY, YTO MPUMEHATCA TPEXTOANYHbIV
CPOK NCKOBOW AABHOCTN.

[loBoZ O TOM, UTO JOMOJIHUTENIbHOE Cornalle-
HMe C COrnacoBaHHOW CYMMOW 3af0/KEHHOCTH
noANMCaHO HeyMNOJIHOMOYEHHbIM NNULOM, Cya
OTKMOHWJI, TaK Kak nocriegHee 6blsio 3aBepeHo
reyaTblo OTBETUMKA, 06 yTpaTe KOTOpoW nocnen-
HUI He 3aaBnan. Takxke gosog OO0 «[MpumllopT-
CepBUC» O TOM, UTO BCe areHTCKMe corfaweHus
N NPUIOXKEHUA K HAM NOAMMCAHbI C ero CTOPOHDI
He YNOJIHOMOYEHHbIMM Ha TO ML amMu, Cya TakxKe
OTKNIOHWJI, MOCKOJNIbKY AOKYMEHTbI Obinv noanu-
CaHbl KaNnMTaHOM CYAiHa, NOSTHOMOYMA KOTOPOro
ABCTBOBAJIN 13 OOCTAHOBKM.

KommeHTapuii: gaHHOe feno npencraBnaeTcs
NpUMepoM KaTeropuu e, KoTopbiMKM 3arpyeHa
cynebHas cuctema. MNpumeyatenbHo, UTO B pa3Bu-
TbIX NpaBonopagkax, Hanpumep B CLUA, 3a Takue
BO3parkeHus B 0T3biBe Ha uck (frivolous defenses)
IOPUCTOB MOTYT OWTPadoBaTb U AaxKe OTCTPaHUTb
OT NPaKTUKMN.

BepoatHo, OO0 «[MpumlTopTtCepBrc» 3aABNANO
N UHble AOBOAbI ANA 06OCHOBAHUSA TOrO, MOYEMY
He CTOWT OMnJlauMBaTb PEMOHT TPAHCMOPTHOIO ped-
pvxepaTopHoro cygHa «OguH». MoXHo npeanosno-
»KWUTb, UTO TaKme JoBOoAbI ObIN ellle 6onee oanNo3HbI-
MU, HEXeNN OBOJ O NOSIHOMOYMAX Ha NoAanncaHne
AreHTCKMX CornalleHnn, Beab Cyh OrpaHnumnca mux
KpaliHe NTaKOHMYHOW OLIeHKOW 1 YKa3an (4OCNIOBHO,
sicl): «/IHble 00800bI He uMelom NPaso2o 3HAYeHUs
npu paccmompeHuu Hacmoswez2o cnopa». m
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Maritime / Non-maritime Dispute /

No a Dispute

Judgement of the Commercial Court of Primorsky Region dated November 26, 2020
in case No. A51-9725/2020 (Atlas Marine Co. Ltd. v LLC “PrimPortService”)

Let us not review this case as separate case in this
review, but nevertheless briefly cite it as an example
of qualifying a case/dispute as a “maritime” one, and
in principle, as a dispute.

Facts: Atlas Marine Co. Ltd. acted as an interme-
diary in the implementation of ship repair works
by contractors, delivery of ship supplies, food and
ship spare parts, as well as bunkering of fuel and
lubricants pursuant to an agency agreement with
LLC“PrimPortService”. Atlas Marine Co. Ltd. rendered
services for the repair of the refrigerated transport
vessel “Odin’, the shipowner of which was LLC “Prim-
PortService”, and the delivery of ship supplies. These
circumstances were confirmed by the signed Acts
of Completion, on the basis of which invoices were
issued. The shipowner did not pay in full within the
timeframes set by the agreements.

A Reconciliation Act was signed between the
parties, according to which the debt amounted to
671,413.28 US dollars.

Subsequently, the parties entered into another
agency agreement and an additional agreement to
it, in which they agreed on the amount of debt of
671,413.28 US dollars, which LLC “PrimPortService”
undertook to repay Atlas Marine Co. Ltd.

Since no payment had been made, Atlas Marine
Co. Ltd. went to court. LLC“PrimPortService” referred
to the expiry of the time bar, that the supplemen-
tary agreement was signed by an unauthorized
person, that agency agreements were signed by
an unauthorized person - the master of the vessel.

Ruling of the court: the Commercial Court of
Primorsky Region rejected all arguments of LLC
“PrimPortService” and recovered in favor of Atlas
Marine Co. Ltd. the amount of debt, sanctions and
state duty (total in rubles more than 56 million (ap-
proximately USD 750,000))
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The court indicated that the time bar should be
calculated from the moment of conclusion of the
agency agreement and annexes thereto in 2018
(where the amount of debt was agreed upon), and
not on the basis of previously concluded agency
agreements (in 2015 and 2016) or the reconciliation
act (2017). The court concluded that the three-year
time bar applied.

The court rejected the argument that the sup-
plementary agreement with the agreed amount
of the debt was signed by an unauthorized per-
son, since the latter was certified by the corpo-
rate seal of the defendant, the claimant did not
argue that the corporate seal had been lost. The
argument of LLC “PrimPortService” that all agen-
cy agreements and annexes thereto were signed
by unauthorized persons was also rejected by the
court, since the documents were signed by the
ship’s master, whose authority was evident from
the circumstances.

Commentary: this case appears to be an ex-
ample of a category of cases that overloaded the
judicial system. It is noteworthy that in developed
legal systems, for example, the United States, law-
yers can be fined and, potentially, suspended from
practice for such objections to the response to a
claim (frivolous defense).

Probably, PrimPortService LLC stated other ar-
guments to substantiate why it is not worth paying
for the repair of the transport reefer vessel “Odin”.
It can be assumed that such arguments were even
more odious than the argument about the author-
ity to sign agency agreements, because the court
limited itself to an extremely laconic assessment
and indicated (literally, sic!) — “Other arguments
have no legal meaning when considering this dis-
pute’. m
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OwmnbKa npncTaBoB B NpNHaANEXK-
HOCTUW Fpy3a AO/VKHUKY 06epHyNnach

yObITKamu Ka3sHe

PeweHue ApbumpakHozo cyoa 2. CaHkm-llemep6ypeza u JleHuHzpadckoli obnacmu
om 24 okmaA6pa 2020 2. no 0eny N° A56-53602/2020 (Marshell Oil LLP v ®edepaneHas

cnyx6a cyoebHbIX npuCcMasos)

®akTbi: Marshell Oil LLP o6patunnce B Apou-
TpaxHbIl cyq r. CaHkT-lNeTepbypra n JleHnHrpag-
ckom obnactu ¢ uckom Kk OCCI Poccmu o B3bicKa-
HUW YyObITKOB B pa3mepe 274 785 ponn. CLUA. Cnop
BO3HMK U3-3a TOTO, YTO MPUCTaBbI, MO MHEHUIO UCT-
Lia, HEMPaBOMEPHO HANOXMN apecT Ha ABUXKMMOe
MMYLLECTBO, NPUHaAnexallee UCTLy, B TO BpeMs
KaK MCTel He TOJIbKO He ABMANCA [OIKHUKOM
No UCMOJIHUTENIbHOMY MPON3BOACTBY, B paMKax
KOTOPOTO Obln HANIOXEH apecT, HO U B LIENOM HUKaK
He Obl/1 CBA3AH C TAaKOBbIM. B yacTHOCTU, apecT 6bin
HanoXeH Ha BUTYM 1 KOHTEMHePbI ANA NepeBO3KM
6uTtyma. Mpu HanoxeHun apecta OCCM Poccnn
NCXOAMNa 13 TOro, YTO apeCcTOBaHHbIN OUTYM rMen
MapKknpoBKy “BITUMINA”. [TOCKONbKY AOIKHNKOM
Nno UCMNOMHUTEIbHOMY NPOU3BOACTBY BbICTyMasa
KomnaHuaA Bitumina General Trading LLC, npucTa-
Bbl cienanu BbiBOJ O MPUHAANEXHOCTU JaHHOIO
VMYLLECTBA JOMKHUKY MO UCMONHUTENBbHOMY NPO-
N3BOACTBY.

WcTuom 6b1nm 3asBneHbl YObITKM B BUAE YNYLLEH-
HOW BbIrofbl: peanv3auunsa butyma BBy apecTa
He coCcToANach, U ncTel, Obin BbIHYXAEH 3aK/0UYNTb
3aMeLLatoLLyto CAeNKy MO MeHbLUen LeHe. YnyLleH-
Hasa Bbiroga coctasuna 100 620 gonn. CLUA. Takxe
nctey 3aasun 06 ybbiTKax 3a CBEpXHOPMaTMBHOE
XpaHeHue rpy3sa (162 762 gonn. CLLIA) n yTpaty
yactu nmyectea (Ha cymmy 10 881 gonn. CLLA).
MNMomumo npoyero, nctew Take 3adaBU/ B KaUecTBe
ybbiTkoB cymmy HIC, KoTopyto npoaasel, y KOTo-
poro uctew, nprobpen MyLLeCTBO, BbIHYeH Obin
3annaTnTb, MOCKOJIbKY M3-3a apecTa ToBap Obin
yTpayeH 1 TaK 1 He 6bin BbiBe3eH 3a npegensl PO
(cymma Hanora coctaBuna 2106 gonn. CLLUA).

Cyne6Hbin akT: ApbutpaxkHbiin cya r. CaHKT-
MeTepbypra v JlIeHNHrpagcKor 06acTy yaoBneTBo-

pun nck Marchell Oil LLP B nonHom o6beme v nog-
pOo6HO NpoaHanM3npoBan BCe 3aABEHHbIE UCTLOM
no3unumm no yobITKam, yKasas MOTHBbI, MO KOTOPbIM,
MO MHEHUIo Cyfa, yObITKIM Gbinn BbI3BaHbI AeNCTBU-
AMW NPUCTABOB-UCNONIHUTENEN.

Cynom 6bin ccnepoBaH BOMPOC NpaBa COOCTBEH-
HOCTW MCTUA Ha BUTYM, ncxoaa 13 6asnca NocTaBKK
FCA, ncnonb30BaHHOIO UCTLIOM 1 NMPOAABLIOM, Obinn
JeTanbHO NpoaHann3npoBaHbl AOBOA WUCTLA O CHU-
YKEHUWN PbIHOYHOW LieHbl Ha TOBAp 3a Nepuop Hesa-
KOHHOrO apecTa 1 He0OX0oAMMOCTb 3aK/oYeHNA 3a-
Melatowern caenku. Cya npuLen K BbiBogy, UTo dakT
CHVIXKEHUA LieHbl Ha BUTYM 1 BO3HVKHOBEHME Y UCTLA
yMyLLEHHOW Bbirofbl Oblny JoKa3aHbl Y MPON30LLN
Mo NPUYMHE He3aKOHHOro apecTa Toeapa. Cya TakxKe
CAenan 3aktoyeHne, YTo, HECMOTPA Ha TO YTO OTBET-
CTBEHHOe XpaHeHue ocylectenana He OCCI Poccumu,
a Tpetbe nuuyo, OCCI1 Poccnm Tem He MeHee HeceT
OTBETCTBEHHOCTb 3a YTPaYeHHbI TOBAp, Ha KOTOPbIIA
Obl1 HAJIOXKEH apecT.

Bonee Toro, cyn Takxe nogaep)kan fOBOA UCT-
Lia O TOM, YTO AeNCTBMA NPUCTaBOB-UCMONTHUTENEN
NpUBENN K HEBO3MOXXHOCTM MPUMEHEHNA K TOBapy
Hynesow ctaskn HOC, nosTomy ynnavyeHHaa cymma
HaJiora TakXe ABASETCA YObITKOM.

KommeHTapwuii: pelieHvie no geny MoXKHO CMeno
Ha3BaTb PEAKUM 1 LLEHHbIM NPYMEPOM B3blCKaHWSA
c rocypapcTtBa (B nuue OCCI Poccum) Bcex 3aaB-
NEHHbIX NCTLOM YObITKOB B MOJIHOM 06beMme B cyfe
NnepBON NHCTaHLMN.

CTOWT OTMETUTb, YTO CMOPbI O B3bICKAHUN YObIT-
KOB C roCyAapCTBa TPaAULMOHHO OCSIOXKHAIOTCA Ny-
6/IMYHBIM CTaTYCOM OTBETUMKA, Y POCCUNCKNE CYbl
BEeCbMa pefiko YA0BNeTBOPAIT NofobHble Tpebo-
BaHWA, TeM bonee, B TaKOM 60J1bLLIOM pa3mepe, 6e3
KaKMX-Nnbo BbIYETOB.
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CnepyeT B3ATb Ha 3aMeTKy CKpPYMNyne3HOCTb
MCTUA B AOKA3blBaHUM KaXkaoro ob6ctoATeNnbCcTBa,
Ha KOTOpoe OH ccbilaeTcAa. OCOBeHHO CTOUT OTMe-
TUTb, KaKue JoKa3aTesibCTBa OblIv MPUHSITHI B NOJ-
TBEpPXKAeHNe oBOAOB CTLa. Tak, Ana 060CHOBaHNSA
TOro, YTO 3aMeLlaoLWan caefika UCTUa No CHUXEH-
HOW LieHe 6blyla e QUHCTBEHHO BO3MOXHOW, NUCTel,
npuBen NMCbMO OT NpPoAaBLA-NPON3BOAUTENSA,
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OTKa3aBLUerocsa pacToprHyTb JOrOBOP U NPUHATb
ob6paTHO TOBap «M3-3a OTCYTCTBMA APYroro noky-
natens». Cya Hawen 3TO fOCTaTOYHbIM NOATBEPX-
[EeHneM CITOKHOCTY MOM1CKa MNOoKynaTensa He3akoHHO
apecToBaHHOrO MMYLLeCTBa.

Ha momeHT ny6nukauymm soinycka OCCI Poccun
yXe nogana anennauMoHHyto xanoby, paccmoTpe-
HVe KOTOPOW Ha3HayeHo Ha 2 mapTa 2021 r. =
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The Bailiff’s Mistake with Respect
to the Ownership of the Goods
to the Debtor Turned into Losses

to the Treasury

Judgement of the Arbitration Court of St. Petersburg and the Leningrad Region dated
October 24, 2020 in case No. A56-53602/2020 (Marshell Oil LLP v Federal Bailiff Service)

Facts: Marshell Qil LLP applied to the Commer-
cial Court of St. Petersburg and Leningrad Region
to the Federal Bailiff Service (FSSP) to recover dam-
ages in the amount of USD 274,785. The dispute
arose due to the fact that the bailiffs, in the opinion
of the Claimant, unlawfully seized movable prop-
erty belonging to the Claimant, while the Claimant
not only was not a debtor in the enforcement pro-
ceedings, within which the arrest was imposed, but
in general in no way was not associated with such.

In particular, bitumen and bitumen containers
were seized. When imposing an arrest, the FSSP
proceeded from the fact that the arrested bitumen
was marked - “BITUMINA”". Since the debtor in the
enforcement proceedings was Bitumina General
Trading LLC, the bailiffs concluded that this prop-
erty belonged to the debtor in the enforcement
proceedings.

The plaintiff claimed losses in the form of lost
profits — the sale of bitumen due to the arrest did
not take place, and the plaintiff was forced to con-
clude a replacement transaction at a lower price.
The loss of profits was US $ 100,620. The Claimant
also claimed losses for excess storage of cargo
(USD 162,762) and loss of part of the property (in
the amount of USD 10,881). Among other things,
The plaintiff also claimed as losses the amount of
VAT that the seller, from whom the plaintiff ac-
quired the property, had to pay, since due to the
arrest the goods were lost and were never export-
ed outside the Russian Federation (the tax amount
was $ 2,106).

Ruling of the court: St. Petersburg Commercial
Court satisfied the claim of Marchell Oil LLP in full
and analyzed in detail all the claims of the Claimant

for losses, indicating the reasons why, in the court’s
opinion, the losses were caused by the actions of
the bailiffs.

The court examined the issue of the Claimant’s
ownership of bitumen, proceeding from the FCA
delivery basis used by the Claimant and the seller,
analyzed in detail the Claimant’s argument about
the decrease in the market price of the goods
during the period of illegal arrest and the need
to conclude a replacement transaction. The court
concluded that the fact of a decrease in the price
of bitumen and the occurrence of a loss of profits
for the Claimant were proved and occurred due to
the illegal seizure of the goods. The court also con-
cluded that despite the fact that the custody was
carried out not by the FSSP, but by a third party,
the FSSP, nevertheless, is responsible for the lost
goods, which were seized. Moreover, the court also
upheld the Claimant’s argument that the actions
of the bailiffs — executors led to the impossibility
of applying a zero VAT rate to the goods, therefore
the amount of tax paid is also a loss.

Commentary: the decision on the case can be
safely called a rare and valuable example of the
recovery from the state (represented by the FSSP)
of all the losses claimed by the Claimant in full in
the court of first instance.lt should be noted that
disputes over the recovery of damages from the
state are traditionally complicated by the public
status of the defendant and Russian courts very
rarely satisfy such claims, especially in such a large
amount, without any deductions.

It should be noted that the Claimant is scru-
pulous in proving each circumstance to which he
refers. It is especially worth noting what evidence
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was accepted in support of the Claimant’s argu-
ments. Thus, in confirmation that the replacement
transaction of the Claimant at a reduced price was
the only possible one, the Claimant brought a let-
ter from the seller-manufacturer, who refused to
terminate the contract and accept the goods back
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“due to the absence of another buyer”. The court
found this sufficient confirmation of the difficulty
of finding a buyer of the illegally seized property.

At the time of publication of the issue, the FSSP
has already filed an appeal, the hearing is appoint-
ed for 2" March 2021. =



I1l. 0530P CYQEEHOW NPAKTUKWN POCCUN

HeT 06A3aHHOCTU - HeT NNaTbl
(Aeno o B3bICKaHNM MepTBOTro

paxra)

PeweHue Ap6umpaxkHozo cyoa Bonozodckoti o6sracmu om 6 okmabpa 2020 .
no deny N2 A13-20252/2019 (OOO «[1.TpaHcKo» v [AO «Cesepcmario»)

®akTtbi: 000 «[1.TpaHcKo» obpaTtunock B Ap-
6uTpaxHbIN cyg Bonorogckon obnactm K NMAO «Ce-
BepCTasib» O B3blCKaHMK 463 962 755 py6. 82 kon.,
13 KoTopbix 437 500 000 py6. cocTaBmna 3a0KeH-
HOCTb MO oniaTe MepTBOro ¢paxra.

CornacHo TeKCTy peLleHUs, Mexay NCTLOM 1 OT-
BETUMKOM 6bln 3aKntoueH gorosop ¢paxra, no Ko-
TOopoMy ppaxToBaTesb rapaHTUPOBas NEPEBO3UNKY
onpeneneHHbI 06beM rpysa Ha BeCb Nepuog Hasu-
rauuu, KOTOPbIN JOSIXKEH Obl1 MOCTYMNaTh PaBHOMEpP-
HO, MO MecALaM Kaxaow HaBuraumu. o ycnosuam
[OroBopa B CJlyyae HenpeaocTaBieHnsa rapaHTUpo-
BaHHOro o6bema ppaxToBaTesib 0653a5csa OnaTUTL
CyRoBnafenbLy MepTBbIii ppaxT — pasHuLy Mmexay
rapaHTMpoBaHHbIM 06BEMOM NepeBo3KU 1 GpaKkTn-
YyecKun NpefoCcTaBneHHbIM — MO COrNacoOBaHHbIM B .
5 NOMOMHUTENIbHOMO COrNalleHnA cTaBkam dpaxTa.

Kak ytBepkaaet uctey, B 2018 r. oTBeTUUK
He npefoCTaBW rapaHTMPOBAHHOIO obbema rpy-
3a, nostomy OOO «[N.TpaHCKO» ObIIN HAUNCNIEHDI
MepPTBbIA GpPaxT 1 NPOLIEHTHI 3a NMOJIb30BaHUE Yy-
XKUMK fleHeXHbIMK cpeacTBamu. Mpu atom WcTey,
yTBep»AaeT, YTo CyAa nof Norpysky nogaBanncb
B paMKax 3aKJ/IlOYEHHOrO CornaLleHus.

Cyne6Hbiin akT: ApbutpaxHoii cyn Bonro-
rpagckorn obnactu ygosnetsopun tpeboBaHuA
00O «IN.TpaHcKo» yacTuuHo, B3bickaB ¢ MAO
«CeBepcTanb» 15 511 983 py6. 85 Kon., U3 HUX
14 643 125 py6. 3a0mKEHHOCTA 3a OnnaTy MepT-
BOro ¢ppaxra.

Cyn npuviwwen K BbiBOAY O 310ynoTpebneHmm nct-
LLlOM CBOVMMM MNpaBamMu 1 ero Heo6poCcoBECTHOM
nosefeHn, HaNpaBleHHOM Ha NoJlyYeHue «ABON-
HOW NJaTbl 32 HEOKa3aHHble YCNIyr No nogaye cy-
[0B». B noaTBEepXaeHne BbINONHeHNA 06A3aTenbCTB
no nofave CyqoB B paMKax JOroBopa 1ucTew, npeg-
ctaBwn cygy 120 HOTUCOB O FOTOBHOCTHU, MOAAHHbIX

oTtBeTunky. Cya cuen nuub yeTbipe 13 120 gencreu-
TeNbHO MOATBEPXKAAIOLVMY BbINOSIHEHNE NCTLIOM
CBOVIX 06A3aTenbCTB. Ha OCHOBaHUM AaHHbIX YeTbl-
pex HOTVCOB CYOM 11 BbIIO NPUHATO PeLLeHKE O Ya-
CTUYHOM YOBJIETBOPEHUN UCKOBbIX TPEOOBAHNIA.

KommeHTapuia: pelieHve no geny Bbi3blBaeT VH-
Tepec C TOYKN 3peHNA AeTaNbHOMO aHanm3a Cyom
NPWYKH, N0 KOTOPbIM CyA NpULLEN K BbIBOAY O He-
[O6POCOBECTHOM MOBEAEHUMN UCTLA U YaCTUYHOM
YOOBNETBOPEHUM NCKa. B yacTHoCTK, cyg 3aknouun,
YTO HOTKCbl O TOTOBHOCTU, KOTOPbIe NPeacTaBul
ncTew, Hocunm nuib GopmasbHbI xapakTep. Mpu
3TOM CyJ1 YCTaHOBWJI, YTO OTBETUVK 3apaHee (B HOsbpe
2017 r.) npeacTaBu UCTLY YBEAOMIIEHME, UTO 3aABKMU
Ha nepeBo3Ky rpy3o8 B 2018 . nogaBaTbcA He OyayT.
WcTew npu 3TOM yke B anpene 2018 r. 3aKknouna Ho-
BOE COrfalleHune C Apyron KOMMaHMen Ha NepeBo3Ky
rPy30B, HO OCYLLEeCTBAAN 3axobl B NOpT Yepenosey,
Ana nogaun GpopmanbHbIX HOTUCOB O FOTOBHOCTY
no gorosopy ¢ MAO «CesepcTanb». [Tpn 3TOM Cyq
yKasasn, uto cyga CTOoANN Kakoe-TO BpeMs B NOpTy
Yepenosel, 1 3aTeM yXoawunuv B Apyrve nopTbl NoA
norpyskKy rno HoOBOMy AOroBOpPY 1cTLa.

B pelweHnn cyg oTmeTnn, 4TO NpW 3axode B NopT
YepenoseLl, TONbKO B cemu ciiyyasx 13 140 ykasbiBa-
nacb Lesnb «MOA MNOrpy3Ky», B OCTaNIbHbIX Xe — Lenun
6b111 He cBA3aHbI C Norpy3kon. llommrmo 3Toro, rpa-
bMK norpy3ok No HOBOMY JOrOBOPY BXOAWN B fAB-
HOe NpoTMBOpeYMe C NIIaHOBbIM OKa3aHneM ycnyr
no gorosopy ¢ NAO «CeBepcTanb»; MO OTAENbHbIM
HOTMCaM cyfia yxoaunm n3 nopta Yepenosey A0 Ha-
Yyana TeyeHuna CTaNNNHOIO BPeMEeHMU.

Henb3Aa He OTMeTUTb AeTaNbHbIN aHann3 CyaoM
BOMPOCA O 3/710yrnoTpebneHnn NpaBoMm Npu B3biCKa-
HUM ncTuom mepteoro dpaxta. Cyn cnpaBepvBo
OTMETUJ1, UTO MePTBbIN GpaxT He ABNAETCA HU Me-
POl OTBETCTBEHHOCTU, H GOPMOII BO3MELLEHMA
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yObITKOB (OTBETUVIK 3aABMAN LOBOLbI O CHUXKEHUN
CYMMbI MO MpaBuiiamMm HEYCTOMKN, a TakXKe CCblnanca
Ha HopMbl 00 ynyLLeHHON BbIrofe, MbiTasch NepeHe-
CTV NpeaMeT fOoKa3blBaHWA MO fieNlaM O B3bICKaHUN
yObITKOB B paccMaTprBaembiil cnop). Cyn OTKIOHMN
3TV BOBOAbI.

HdenctBUTENbHO, TaK Ha3biBaeMblii MepPTBbIN
bpaxT egBa i MOXXHO NPU3HATb MEPON OTBETCTBEH-
HOCTW, MOCKOJIbKY OH COrNacyeTca CTOPOHaMM He B
KauyecTBe OTBETCTBEHHOCTM 3a HapyLlueHusa obA3za-
TeNbCTBa, a akTUUeCKN B KayecTBe BO3Harpak-
LeHUA 3a NpefoCTaB/IeHMEe rPy30BbIX MOLLHOCTEN
cynHa. [pn 3TOM CTOpOHa, He NpefoCTaBMBLLUAA
rapaHTMpPOBaHHOro 06bema, He CUMTaeTca He Nc-
NosiHMBLLEN 06A3aTeNbCTBO.

MepTBbIii dpaxT, 4eNCTBUTENIbHO, HAaNpaBJieH
Ha KOMMNEeHcaLUuio Cy[oBnagenbLy ynyLweHHON Bbl-
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roAbl, HO HOCUT UCKNIOUUTENBHO AOrOBOPHbIN Xa-
pakTep. VicTel, He 06A3aH fOKa3blBaTb Te e 06cTosA-
TeNbCTBA, YTO Y MO fieNaMm O B3blCKaHWW yMyLLEHHOMN
BbIroAbl (MPOTMBONPaBHOE feNCTBIME, YObITOK, Npui-
UMHHO-CNeACTBEHHanA CBA3b).

Mpwn 3TOM, NOCKONbKY MePTBbIN ppaxT Npn3BaH
KOMMNEHCMPOBaTb YNYyLEHHYIO BbIroAy, BbI3BaHHYIO
HenosHbIM NCMONb30BaHNEM CYAHa, CyLLeCcTBOBa-
HWe ABYX MapanfiesibHbIX B3aMOUCKIIOYAOLNX
ob6A3aTenbCTB CyfoBNafenbLla No npegocTasne-
HUIO CyHa AOMKHO NCKIIOYaTb BbiNaaTy MepTBOro
¢dpaxTa, B NPOTUBHOM Cjlyyae ncrew, nonyyaeT He-
ocHoBaTe/lbHOoe oboralleHne 1w, Kak ykasan cyq
nepBOW NHCTaHLWW, ABOVHYIO NaTy.

Ha momeHT nybnukaumm Bbinycka aeno paccma-
TpMBaeTCcA B anennAauMoHHoM cyae. Cnepgyiollee
3aceflaHve Ha3Ha4yeHo Ha MapT. &



I1l. REVIEW OF RUSSIAN CASE LAW

Double Payment for Non-rendered

Agency Services

Judgement of the Commercial Court of the Vologda Region dated October 6, 2020
in case No. A13-20252/2019 (LLC P.TransKo v PJSC Severstal)

Facts: LLC“P.TransKo” applied to the Commercial
Court of the Vologda Region to PJSC “Severstal” to
collect 463,962,755 rubles, 82 kopecks, of which
437,500,000 rubles made up the deadweight freight
arrears.

According to the text of the decision, a freight
agreement was concluded between the Claimant
and the Respondent, according to which the charter-
er guaranteed the carrier a certain amount of cargo
for the entire navigation period, evenly, for months
of each navigation. Under the terms of the contract,
in the event that the guaranteed volume is not pro-
vided, the charterer has undertaken to pay the ship-
owner for dead freight: the difference between the
guaranteed volume of transportation and the freight
rates actually provided at the freight rates agreed in
clause 5 of the supplementary agreement.

According to the Claimant, in 2018 the Defen-
dant did not provide a guaranteed volume of cargo,
therefore, LLC “P.Transko” was charged with dead
freight and interest for the use of other people’s
funds. At the same time, the Claimant claims that
the ships for loading were submitted within the
framework of the concluded agreement.

Ruling of the court: the Commercial court of the
Vologda Region satisfied the claims of LLC “P.Trans-
Ko”in part, collecting from PJSC“Severstal” 15 511
983 rubles. 85 kopecks, of which: 14 643 125 rubles.
dead freight arrears.

The court concluded that the Claimant had
abused his rights and behaved in bad faith, aimed
at receiving “double payment for not rendered
services” In confirmation of the fulfillment of ob-
ligations to submit courts under the agreement,
the Claimant presented to the court 120 notices of
readiness, submitted to the Respondent. The court
found only 4 out of 120 really confirming the fulfill-
ment of the Claimant’s obligations. On the basis of
these four Notices, the Court decided to partially
satisfy the claims.

Commentary: the decision in the case is of
interest from the point of view of a detailed analy-
sis by the court of the reasons for which the court
came to the conclusion about the plaintiff’s unfair
behavior and partial satisfaction of the claim.

In particular, the court concluded that the no-
tices of readiness provided by the Claimant were
only formal in nature. At the same time, the court
established that the Respondent had provided the
Claimant with a notice in advance (in November
2017) that no applications for the carriage of goods
in 2018 would be submitted. At the same time, the
plaintiff, already in April 2018, entered into a new
agreement with another company for the carriage
of goods, but made calls to the port of Cherepovets
to submit formal notices of readiness under an
agreement with PJSC Severstal. At the same time,
the court indicated that the vessels stood for some
time in the port of Cherepovets and then left for
other ports for loading under the new contract of
the Claimant.

In the decision, the court noted that when en-
tering the port of Cherepovets, only in 7 cases out
of 140 was the purpose indicated - for loading, in
the rest the goals were not related to loading. In
addition, the loading schedule under the new con-
tract was in clear contradiction with the planned
provision of services under the contract with PJSC
Severstal; according to separate notes, the ships
left the port of Cherepovets before the lay time
began.

It is impossible not to note the detailed analysis
by the court of the issue of abuse of rights in the
recovery of dead freight by the Claimant. The court
rightly noted that dead freight is not a measure
of responsibility, nor a form of compensation for
damages (the Respondent argued for a reduction
in the amount under the forfeit rules, and also
referred to the rules on loss of profits, trying to
transfer the subject of proof in cases of damages
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to the present dispute). The court rejected these
arguments.

Indeed, the so-called dead freight can hardly
be recognized as a measure of liability, since it is
agreed by the parties not as liability for breaches of
the obligation, but in fact as remuneration for the
provision of the ship’s cargo capacity. In this case,
the party that has not provided the guaranteed
volume is not considered to have failed to fulfill
the obligation. Dead freight is indeed aimed at
compensating the shipowner for lost profits, but
is exclusively of a contractual nature, the Claimant
is not obliged to prove the same circumstances as
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in cases of recovery of lost profits (wrongful act,
loss, causation).

At the same time, since dead freight is intended
to compensate for lost profits caused by incom-
plete use of the vessel, the existence of two parallel
mutually exclusive obligations of the shipowner
to provide the vessel should exclude the payment
of dead freight, otherwise, the Claimant receives
unjust enrichment, or, as the court of first instance
indicated, double payment.

At the time of publication of the issue, the case
is pending appeal. The next hearing is scheduled
for March. =



I1l. 0530P CYQEEHOW NPAKTUKWN POCCUN

«AnepHbIN» O0TKA3 B apecTe CyAHA

OnpeodeneHue ApbumpaxxHozo cyoa llpumopckozo Kpada om 25 HoA6ps 2020 2.
no desny N2 A51-18495/2020 (DI'Yb «Mopcnacnyx6a» v OAO «KoHyepH ACI10J1-bAJITUK»

u NWS 5 Balt Shipping Co. Ltd.)

®akTbi: B HOA6pe 2020 r. cyaHo «Bacunuin Lyk-
WMH» C OMACHbIM PagMoaKTUBHbBIM rpy3om (06o-
rawieHHbI ypaH) Ha 60opTy Bo3BpaLanocb B PO
13 tOxHOM Kopen B CBA3M C NCKMOUYUTENbHbIMU
MepamMu, NPUHATbIMW KOPENCKUMN U POCCUNCKU-
MW BRacTAMU MO NpuryrHe obHapyxeHna COVID-19
y UneHoB 3Kunaxa. Npu nogxoae K Tepputopmranb-
HbIM Bogam PO oHo noTepano xog v nerno B gpend,
nopas cvrHan 6edcTBMA BBUAY HEBO3MOXKHOCTM
LanbHeNLWero ABMKEHNA N3-32 HEXBATKM TOM/MBa.

MNocne ycnewHOro OKOHYaHWA cnacaTesibHOM
onepauun no aBapuinHom bykcmpoBKe cyaHa K pei-
oy nopTta «BoctouHbin» Mopcnacnyx6a obpatmnach
B apOUTpakHbIN cyf ¢ TpeboBaHMeM 06 apecTe cya-
Ha 1 rpysa Ha cygHe B obecneueHune TpeboBaHuA
O B3bICKaHWUM CnacaTeNibHOro BO3HarpaKaeHus
B pa3mepe 500 000 eBpo. Mopcnaccnyxba ccbl-
nanacb Ha OTCyTCTBUe MHbOpMaUmn O BnagenbLe
rpysa, Ha OTKa3 CygoBnagenbua v rpysosnagenbLa
npenocTaBuTb Kakoe-nnbo obecneyeHune TpeboBa-
HWU cnacaTena 1 Hannune y Hero MOpCKoro Tpe6o-
BaHUA, 06ecneyeHHOro MOPCKMM 3aJI0roM.

Cype6Hbie akTbi: ApOuTpaxkHbil cyg MNpumop-
CKOro Kpas 0TKa3as B yOBNeTBOPeHUN TpeboBaHWs
Mopcnaccny»6bl 0 NPUHATY NpeaBaAPUTENbHbBIX
obecneunTenbHbIX Mep.

MNpexpae Bcero, cyg OTMETWA, YTO NOAMMCAHHbIN
porosop no popme LOF2020 nogunHan npaBooTHO-
LLIeHMA CTOPOH MpaBy AHINK, @ BCe CMOPbl OTHOCUI
K KOMMNeTeHUUN apbUTpaKHoro cyga B r. JloHgoHe.

OTka3sbiBadA B ygoBreTBOpeHUn TpeboBaHus,
CyZ y4yen Tpu BaXkHbix 06cToaTenbcTBa. Bo-nepsbix,
npeaBapuTeNibHbIN pacyeT BO3HArpaXKaeHms crnaca-
Tend, Ha KOTopbI ccbinanacb Mopcnacny»x6a Kak
Ha OZHO 13 OCHOBaHWI AN1A apecTa cyfHa, He Obin
HanpaBsneH B agpec CygoBnajenbua u oneparo-
pa cygHa. Bo-BTopbix, «KoHUepH Acnon-bantnk»
npeacTaBui rapaHTUnHOe NMcbMo o6 onnare BO3-
HarpaXpeHua cnacaTens, YTo CBUAETENbCTByeT
06 OTCYTCTBUWN HaMePEHUA OTBETUNKOB YKIIOHUTb-
CA OT UCMONHEH A CBOUX 00A3aTeNIbCTB, PABHO Kak

1 HenoanucaHne akta OKOHYaHUA cnacaTesibHO
onepauuy KanuTaHOM CyfHa.

HakoHeLl, cyn noguepKHyn, 4To apecT cyfgHa He-
BO3MOXEH MO NMPUUYNHE OMACHbIX XapaKTePUCTUK
HaxoAALWeroca Ha HeM rpysa u HeagekBaTHOCTU
NMPUHUMAEMbIX MEP MO OTHOLLEHMIO K BO3MOXXHOMY
NPUYMHEHMIO Bpeda OKpyaloLen cpee.

KommeHTapuii: poccuiickan cynebHan npaktu-
Ka BeCbMa CKyAHa B OTHOLUEHUN apecTa MOPCKUX
cynoB. Poccninckue cyabl TpagMLUMOHHO pefKo npu-
MeHSAIT obecneunTenbHble Mepbl, a NpeaBapuUTenb-
Hble obecrneunTenbHble Mepbl (K TOMY e B Buae
cneumnanbHOM Mepbl — apecTa CygHa) — elle pexe,
YTO 00YCNOBNIMBAET KPaliHe HEOOMbLLOE YNCIO Ciy-
yaeB, Korga nuua obpaLlaloTca K MexaHr3My apecTa
cynHa. Cpenu HYX cryyaeB, Korfja CTOPOHa 3asaBnsaeT
06 apecTe cyfHa, nogaenaioLiee 60/bLUNHCTBO.

[leno aBnAeTca npumeyaTesibHbIM Kak Mo CBOEe
dakTonornyeckom cocTaBnAlLen, Tak U C TOUKN
3peHus NpaBonprUMeHeHNA B 0bnacTy apecta Mop-
CKUX CYAOB U B OnpefeneHHOM CMbIC/ie MOXET ObITb
NMPU3HAHO JaXe MPAKTUKOObpa3syoLM.

Bo-nepBbix, poccuiickasa cygebHaa npakTumka
paHee He cTankuanacb co cyiydasamu TpeboBaHui
06 apecTe cyfHa, TPAHCMOPTUPYIOLLEro paanoak-
TUBHbIE OMacHbIe rpy3bl.

Bo-BTOpbIX, 06CcTOATENbCTBA Aena OTAUYHO UIl-
NOCTPUPYIOT NPobaemMbl, C KOTOPbIMK MOTYT CTOSI-
KHYTbCA CyfOBNafesbLbl NPU NepeBo3Ke rpy3os
B pe3ynbTaTe Bo3genctaua COVID-19.

B-TpeTbux, B nogasnaioLiem 60nbWLNHCTBE CIy-
YyaeB OTKa3Hble cyfebHble akTbl Ha HECKOJIbKUX
NNCTaxX BKIIOYAIOT B cebs CTaHZAPTHbIe, 3apaHee
3aroToBJieHHbIe ¢ppasbl, CBOAALMECA K KOHCTaTaLUm
OTCYTCTBUA [OKa3aTenbCTB HEBO3MOXHOCTY UK
3aTPYAHUTENBHOCTU UCMONHEHNA cyfebHoro akTa
n (unn) nHbix TpebosaHuin AMK PO 1 KTM PO gns
yCMeLHoro apecTa cygHa'.

' Cm. Ans cpaBHeHUs: onpegeneHrie ApOUTpa)KHOro cyaa

r. CaHkT-leTepbypra v JleHNHrpagckon obnactu o NpuHs-
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PaccmatpuriBaemoe xe onpegeneHne ApouTpax-
Horo cyaa MNprmopcKkoro Kpasa 06 oTKase B apecTe
cynHa Ha uenbix 15(!) nucTax (4to He yacTo 6biBaeTt
LaXKe B CJyyae OKOHYaTeSIbHbIX CyAeOHbIX PeLLEHNIA)
[AeT NoApoOHOE ONVICAaHUE HE TONbKO 0OCTOATENBCTB
[ena, HO 1 NO3ULUIA CTOPOH, a TakxKe NoApobHbIX
MOTUBOB, NMoYemy Cyf npuLlen K BbiBogy 06 oTkase
B apecTe cyaHa. B cOBOKYMHOCTM 3T 0COBEHHOCTM
LEeNatoT CyaeOHbI aKT HE TOSIbKO abCOMIOTHO HeCTaH-
LAPTHLIM ANA TakoW KaTeropum gesl, HO 1 YyTb N
He 6ecnpeLefeHTHbIM B 0611acTh apecTa CyfoB.

MprMeyaTenbHO, UTO OTBETUMKU OTpPearnpo-
BaJIV OYEHb HBICTPO M HaNPABUAN Ha CIeAY LW
[eHb nocne nogaum 3anasneHnsa ob apecTte cygHa
OT3blB Ha 3asABJieHMe. DTO HeCTaHAAPTHbIN Npu-
eM, KOTOpbIl faneko He Bcerga cpabaTbiBaerT,
MOCKOJIbKY 3asiBfieHne 06 apecTte JOJIKHO ObiTb
paccMoTpeHOo He no3fHee cnegytoulero paboyve-
ro gHa. Cama no cebe npouenypa paccMoTpeHus
3aABneHnA 06 obecneyeHUn ncka He npegycma-
TPUBAET NPeLCTaBNEHNA OTBETYNKOM KaKUX-NN60
BO3pa)KeHMUI Ha Hero (B KayecTBe Mep pearmpo-
BaHWA 3aKOH JomMycKaeT xofatancTtBo ob oTmeHe
obecrneyeHuns 1 obxanoBaHve B aneiALMOHHOM
nopsakKe), a Ha NPaKTUKe TaKue BO3ParkeHNA pefiko
nonagatoT Ha CToN cyabe (Tem 6onee, eCnv OHU
nofaHbl B TOT e fieHb, Korga cyaba oba3aH pac-
CMOTpeTb BONpoc 06 obecneueHnn ncka). OgHako
B pacCcMaTpMBaeMOM cJlyyae, Cyasa No cofepxa-
HUio cynebHOro akTa, Takaa cTpaTerna gana ceou
pe3ynbTaThl ¥ MOMOINa Cyaly BbIHECTU OCTAaTOYHO
KauyeCTBEHHO MOTMBUPOBAHHbIN CYAe6HbIN aKT.

B KauecTBe aprymeHTOB /151 OTKa3a B apecTe Cya-
Ha OTBETUVK CCbIaNCA Ha OTCYTCTBME ObpaLleHnn
3aABUTENSA K HEMY C KOHKPETHbIMU TpeboBaHnAMU,
a TaKXKe Ha 3/710ynoTpebieHre NpaBoM 3asaBUTENEM,
HarnpaBfeHHOe Ha OKa3aHue AaBneHus npu seje-
HUYM NeperoBoOpoOB MO onpepeneHnto CTouMOoCTH
aBapUINHOI BYKCUPOBKM, KOTa OH AOMOSIHUTENBHO
NPOVIHPOPMUPOBAS OTBETUMKA O TOM, UTO rPy3 Npu-
Haanexut Pocatomy. OTBETUMK nocumTan, yuto 3a-
ABUTENIO CNlefoBano obpaTUTbCA C NpeasioKeHNEM
no onpeneneHnio pasmepa Bo3HarpaxxaeHna cna-
caTenA Ha OCHOBAHWV KPUTEPKWEB, YCTAHOBNEHHbIX
KTM P® (1 OHO, NO €ro MHEHWI0, COCTABIAET OKOJO
9000 ponn. CLWA), a He ¢ TpeboBaHMeMm 06 apecTe
cynHa.

B HacToALEeM KOMMeHTapKK Mbl He Bygem f1aBaTb
OLIEHKY 0OCTOSTENBCTBAM, CBA3AHHBIM C CYLLECTBOM

TV NPeABapUTENbHBIX 06eCneunTeNbHbIX Mep OT 23 HOA6-
ps 2016 . no geny N2 A56-80864/2016.
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Cnopa, 1 camol cnacatenbHoM onepayum (Mo Bcemn
BEPOATHOCTU, M HE CMOXEM, MOCKOJbKY Crop, ecin
n 6yaeT paccMaTpuBaTbCA, TO HE B POCCUINCKOM
CyQe), OrpaHNUMBLLIMCH ML BOMPOCaMU apecTa
CYQHa NPUMEHUTENIbHO K 3afBJIEHHOMY MOPCKOMY
TpeboBaHuio.

MpepncTaBnaeTca, UTO BaXXHENLLYO POJib B 3TOM
[ene cbirpan xapakTep rpysa, nepeso3numMoro
Ha cyfHe. Kak yKa3an oTBEeTUMK B CBOUX MOACHe-
HUAX, Ha cygHe Haxoaunucb 180 T oboralleHHoro
ypaHa, AnuTesibHoe XpaHeHe KOTOpbIX Ha CyaHe
MOET MoBJieYb dKoSornyeckyto katactpody. Tak,
CyA NPVHAN BO BHMMAHKE BO3MOXKHbI€ HEFaTUBHbIE
nocnencTBmA C y4eTOM CTeMNeHN OMacHOCTU pas-
MeLLEHHOro Ha CyHe rpy3a 1 BO3MOXHOCTU ero
LOJITOBPEMEHHOIO XPaHeHMA B YCJIOBUAX CYXO-
rpy3a. B 1o »ke Bpems, NOXOXe, YTO CY[, He MPUHAN
TaKrie apryMeHTbl, Kak BO3MOXHble Wwtpadbl 1 He-
YCTOVKM 32 HapyLlUeHne CPOKOB NOCTaBKM rpys3a,
CKOHLIEHTPMPOBABLUMCb Ha NyHIMYHOM MHTepece
B OXpaHe OKpYy»KatoLLen cpefbl, XU3HW U 300POBbA
nogen.

JymaeTca, uTo C yueTom xapaKTtepa rpy3a no cy-
LecTBY CNoOpa OTBETUMK MOT Obl MOMbITAaTbCA 3a-
WMLLATbCA [OBOAAMM O 3aK/IOYEHNM OTOBOPa Noj
BAUAHMEM ONacHOCTU Ha doHe HecnpaBeanMBbIX
[LOrOBOPHbIX YC/IOBUI U YPE3MEPHO 3aBbILLIEHHON
nnaTbl.

OThenbHbIN NHTepeC Bbi3blBaeT TakKe NOoMbITKa
nepenoxunTb BMHY 3a HEXBATKY TOMNNMBA Ha 6e3pgen-
CTBOBaBLUMEe GeperoBble CNyX6bl, 4TO AKOObI CTano
NPUYMHON CNOXKMBLUEeNCA cuTyauumn. OgHaKo nepBo-
HayasbHOW MNPUYMNHON, CKOpee BCEro, MOCNY»KMna
HenpepyCcMOTPUTENbHOCTb CyAOBNaAenbLa, Npo-
ABMBLUAACA B NCKIOUNTENbHbBIX 06CTOATENbCTBAX
«OTMEHbI» pelica 1 BbIHY>KOEHHOrO BO3BpPALLeHNsA
CyQHa.

Kputnyeckn Mo>KHO OTHECTUCDH K NMO3MLMK CYAa
OTHOCKTESIbHO 3asABJIEHHOrO pa3mMepa crnacaTesb-
HOroO BO3HarpaxaeHus c y4eToM GpakTnueckmnx ob-
CTOSITENbCTB, MOCKOJbKY NpeaBapuTesibHas obe-
cneynTenbHasA Mepa ABMAETCA CPOYHON NO CBOEMY
XapakTepy 1 He TpebyeT NOMIHOro ONMUcaHNA 1 Nog-
TBEPXKAEHWA Ha CTaAMVM ee NPUHATMA.

HecmoTpAa Ha NoapO6HO M3N0XKEHHbIE MOTMBDI
OTKas3a B apecTe CyAHa, BCe Xe Hesb3A He 3aMeTUTb,
YTO MHOTO BHVMAHWA YAENEeHO NCCNefoBaHMI0 BO-
npoca YKJIOHEHMA OTBETUMKA OT JOOPOBOJIbHOMO
YAOBNETBOPEHUs TpeboBaHNsA, B TO BPEMA KaK KJlto-
yeBoe 3HaueHve NPUHAZNEXNT He CYyObeKTUBHOMY
OTHOLUEHMIO N K TPeboBaHUI0, a ero 06 bEKTUB-
HOM GMHAHCOBOW CUTYaLMM NN NHBIM O6CTOATESb-



CTBaM, OYEBMAHO, CBUAETENbCTBYIOWMM O HEBO3-
MO>KHOCTV MCMOJNTHEHWA peLleHus cyga. Hanpumep,
Kak bbl Heo6Xxo4MMO 6blfTo AeNCTBOBATb, €/ Obl
CYQHO ABNANOCb 6bl €ANHCTBEHHBIM UMYLLECTBOM
AOMKHUKA N He 6blno 6bl BO3MOXXHO MeperpysnTb
rpy3 BBMAY ero xapakrepa asa npuHyanTenbHOM
peanusauuun cygHa?

/13 nybnmnyHo JOCTynHOro TekcTa cyaebHoro akta
MOXHO cAenaTb cnegyioLlmne OCHOBHbIE BbIBOAbI,
KoTopble MOryT ObITb NCMONb30BaHbI MPAKTUKaMMU.

BoiBopg 1: onepaTuBHOe npeacTaBneHne Bo3-
pakeHnI MOXeT CNOCOoOCTBOBATb U3bEXKaHNIO ape-
CTa CyAHa 1 NOMOYb CyAy TwaTenbHO 060CHOBaTb
OTKa3Hoe ornpepjesneHue, a Takxke 6onee getanbHO
NnoJoWnTV K BONPOCY onpefeneHnsa COOTBETCTBUA
3aABneHuna o6 apecTte KpuTepuam As ero yaos-
neTBopeHua. Hanpumep, npeacTaBmB foKa3aTenb-
CTBa CTOUMOCTW YCIYT WX MMYLLECTBA, OTBETUMK
MO>KET NMoKa3aTb OTCYTCTBUE TaKOro KpUTepus, Kak
Hecopa3MepHOCTb apecTa. JInbo OH MOXeT npo-
AEMOHCTPUPOBATb, YTO HE HAMEpPEH CKPbIBaTbCA
OT NCMOJIHEHVA PeLLeHMA CYyaa Y FOTOB K KOHCTPYK-
TVBHOW Koomnepayuu.

BbiBOA 2: Hanuumne onmacHoOro rpysa Ha 6opTy
MOXET UCMONb30BaTbCA KakK «LWMT» OT apecTa CyfHa
1 co3paTb HenpeoaonMbli 6apbep Ana yaosneT-
BOpeHWsA 3anaBNieHMA 06 apecTe cygHa, obycnos-
NEHHbIN 3KONormyeckon 6e30nacHOCTbIO Heorpe-
AeneHHoro Kpyra nuu. MNpeactaBnaeTca, 4To Takom
apryMeHT MOXeT ObITb [eNCTBEHHbIM, faXe ec/u
BCE UHble KpuTepun Ans apecTta CyaHa ABNATCA
yAOBNETBOPUTENbHLIMM ANs cyaa. VIHbIMK crioBamuy,
Hanuume peanbHO ONACHOrO rpy3a, C OfHOWN CTOPO-
Hbl, C BbICOKOW ionel BepoATHOCTU nNpegonpeaens-
eT cracaTesNibHbI XapakTep NogobHoN 6YKCMpPOBKY
BBMAY BO3MOXXHOW SKONOrnMYeckomn Katactpodbl,
HO, C APYro CTOPOHbI, ieNnaeT Mo 3TOM e NpUYnHe
1N HEBO3MOXHbIM apecT cyAHa (MM Kak MUHUMYM
3aTPyAHUTENbHBIM O TeX NOp, NOKa rpy3 He byaet
BbIrPY>KEeH 1 NepecTaHeT co3haBathb yrpo3y 6esonac-
HocTu). C 4pyro CTOPOHbI, HE KaXKA bl OMACHbI
rpy3 MOXeT Bbl3BaTb Y CyibU CyObeKTUBHOE OLLYy-
LLleHMe SKONOrmyecKkom Katactpodsbl, Kak rpys o6o-
ralieHHOro ypaHa.

BbiBoa 3: BepOATHO, UTO CyA TakXKe pacueHun
KOppecnoHAeHUMI0 MeXay CTOpOHamu cropa
N BCTPEYHOE MNpefnoxeHne oTBeTUMKA B pa3me-
pe 9000 ponn. CLLUA Kak ¢akTbl, CBUAETENBCTBYIO-
Wwue o6 OTCYTCTBUM Y HErO HAMEPEHNA CKPbIBaTb-
CA OT MCMONHEHNA BO3MOXHOIo cygebHOro akTa.
MpepcTaBnaeTcs, YTo NOAOOHOE KOHCTPYKTUBHOE
rnoBefeHne MOXeT OblTb JeICTBEHHbIM CTpaTermye-

I1l. REVIEW OF RUSSIAN CASE LAW

CKVIM XO[JOM BHE 3aBMCMMOCTU OT CMopa O pa3mepe
TpeboBaHMA UNN XapaKTepe BO3MELLEHA, BBUAY
LleHHOCTU CaMOWi MO3ULMK 1 NOBEeAEHNS CTOPOHDI
B KOHTEKCTE BO3MOXXHOCTM UCMOMHEHNUA cyaebHOoro
aKTa Mo CyLlecTBy.

Mopcnacnyx6a nogana anennALuNoHHYI0 Xano-
6y Ha 0TKa3 B HaNOXKEHWM apecTa Ha CyZHO U rpys3,
KoTopana He Obina ygosnetsopeHa MaTbim apbu-
TPaXXHbIM aneIALNOHHBIM CyaoM. B kKauecTBe ap-
rymeHToB anennauyum Mopcnacnyx6a ccbinanacb
Ha «HEe3aKOHHOCTb NMOACHEHU OTBETUMKA» U 3aTA-
rMBaHVie pa3peLLeHuns Bonpoca CygoMm 4O NocTynse-
HMA NOACHEHWIN OTBETUMKA, MO BCEM BEPOATHOCTM,
060CHOBbIBasA CBOIO NO3ULMIO TEM, YTO 3asABIIEHNE
[IOMKHO paccMaTprBaTbCA eQUHONINYHO U 6e3 Bbl-
30Ba CTOPOH. Mopcnaccnyxba Takke yKasana, 4to
[J1A apecTa CyaHa crepyeT foKasaTb Wb Hanmume
MOPCKOro TpeboBaHMA U NPUHAANEKHOCTb CyAHA
(ogHako cynebHasa npakTrka egHoobpasHa Ha 3ToT
CYeT 1 yXKe AaBHO NpUAepKMBaETCA NO3ULUN He-
obxoanmocTn 0bA3aTeNnbHOro cobnaeHns Tpe-
60BaHUI POCCUINCKOrO NPOLIECCYanbHOMO 3aKOHO-
[aTenbCcTBa, YTO U OTMETUS Cyh anennAunoHHOM
WNHCTaHUMK). 3aABUTENb TaKKe 06paTunsl BHMUMAHNE
Ha TO, UTO rapaHTUINHOE NMUCbMO OTBETUMKA Kaca-
nocb NUb Bonpoca ByKCMpoBKU 1 YTo HGesonac-
HOCTb rpy3a obecrneumBanacb ero Hagnekawlemn
yNaKoBKOW Ha 6opTy cyAHa.

Cyn anenfsiuMOHHON MHCTAHUUN OTMETU, YTO
3aABUTENb He HanpaBnAa Kakux-nmbo onpeaeneH-
HbIX TpeboBaHUNM, NoAKPENIeHHbIX 060CHOBAH-
HbIM PacyeToM, B agpec OTBETUMKOB, YTO, BMECTe
C 00CTOATENBCTBOM Bblaun rapaHTUNHOIO MUCh-
Ma, He MOXeT CBUAETENIbCTBOBATb O HAMEPEHMNN
YKJIOHUTBCA OT UCNOJSIHEHNA cyaebHOro peLleHus,
paBHO KakK 1 0TKa3 KanutaHa CyfHa NOANucaTtb akT
OKOHYaHWA criacaTesibHOW onepaLuu.

Ocobbllh MHTEepeC NpeacTaBnAeT cneayowmi
npoueccyanbHbIf acneKT: MOTUBbI OTKJIOHEHUA
CyOoM anennauMOHHON MHCTAHLMW [OBOAA 3aABU-
Tessl 0 NPeAOCTaABIEHUN BO3MOXHOCTA OTBETUMKY
PaCcKpbITb CBOIO MO3MLNIO MO 3aABEHUIO O NPU-
HATUW NpefaBapUTeNibHbIX 06ecneunTeNibHbIX Mep.
Cyqn OTKNOHWI 3TOT JOBOJ, COCNIABLUMCh Ha TO, YTO
CaMm 3asBUTENb NPeaCcTaBu/ BO3PaXKeHns Ha no-
3ULMI0 OTBETUMKA 0 BbIHECEHWA CYy[OM NepBoW
WMHCTaHUMK onpegeneHus. Taknum obpasom, cya
OLeHWUS1 [OBOJ He KaK HapyLUeHMe npoLeaypbl pac-
CMOTPEHMA BOMNPOCa O NPUHATAN obecneunTesb-
HbIX Mep, @ Kak BO3MOXHOE HapyLUeHWe NPUHLMNA
cocCTA3aTeNbHOCTUN (KOTOPOTro, Kak OTMeTUN cyf,
HeT). BmecTe ¢ Tem cya anennAaunoHHON UHCTAHLAN

49



MOPCKOE NPABO | MARITIME LAW | 1 = 2020-2021

COrnacusics C JOBOAOM 3aABUTENS O 3HAYUTENb-
HOM BPEMEHHOM MPOMEXYTKE MEXAY MOMEHTOM
nogauu 3aAaBfIEHNS O NpPeABapUTENbHbIX Mepax
N ero perncrpaumer, KoTopas, No MHEHUIO 3aABU-
Tena, cTana cBoeobpasHbIM «M3BeLleHNeM» CTOPOH
1 NO3BOJM/A OTBETUYMKAM MPOABUTb aKTMBHOCTb
1 NpeacTaBuTb 0T3biB. OQHAKO, OTKNOHSAA 3TOT A0-
BO[ KaK He NOoBANABLINIA NPUHLUNNANIbHO Ha Npa-
BUIIbHOCTb CyAeOHOro aKTa, Cyh NoAYepPKHY, UTo
«8 OelicmeaytoujemM npoyeccyanbHoOM 3aKkoHodamesb-
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cmae omcymcmayrom NoJIOKeHUA, NPUHYUNUAIbHO
uckaoyaruwue npuHamue, paccMompeHue U aHa-
J1U3 803paxeHuUll omeemuyuKa 8 paccmampusaemou
cumyayuu 00 8blHeCeHUs coomaemcmayruje2o
onpedesnieHus». Taknum o6pasom, Cyn NOATBEPAUN
1, NO CYTW, MOOLLPW BO3MOXHOCTb aKTMBHOIO
noBefeHns CTOPOHbI HA CTagnn A0 BblHECEHUS
Ccyne6HOro akTa no 3aAB/IEHMIO O MPUHATUY Npea-
BapuTeNbHbIX 06ecnevynTenbHbIX Mep, YTo NKLib
nogkpennsAet Bbiog 1 (CM. Bbiwwe). =



“Nuclear” Refusal

to Arrest the Vessel

I1l. REVIEW OF RUSSIAN CASE LAW

Ruling of the Commercial Court of the Primorsky Territory dated November 25, 2020
in case No. A51-18495/2020 (FSUE Morspasluzhba v OJSC Concern ASPOL-BALTIC / NWS5

Balt Shipping Co. Ltd.)

Facts: in November 2020, the m/v Vasily Shuk-
shin with a dangerous radioactive cargo (enriched
uranium) on board was returning to the Russian
Federation from South Korea due to exceptional
measures taken by the Korean and Russian author-
ities due to the detection of COVID-19 in the crew.
When approaching the territorial waters of the Rus-
sian Federation, it lost its speed and drifted, giving
a distress signal due to the impossibility of further
movement due to lack of fuel.

After the successful completion of the rescue
operation for emergency towing of the vessel to
the roadstead of the port “Vostochny”, the Mor-
spasluzhba applied to the commercial court with
a demand to arrest the vessel and cargo on the
vessel in securing the claim for the recovery of
a salvage fee in the amount of 500,000 euros. The
Morspasluzhba referred to the lack of informa-
tion about the owner of the cargo, the refusal of
the ship owner and the cargo owner to provide
any security for the requirements of the rescuer
and the presence of a maritime claim secured by
a maritime lien.

Rulings of the courts: the Commercial Court
of Primorsky Region refused to satisfy the request
of the Morspasluzhba to take preliminary interim
measures.

First of all, the court noted that the signed agree-
ment in the form LOF2020 subordinated the legal
relationship of the parties to the law of England,
and in all disputes referred to the competence of
the arbitration in London.

In refusing to satisfy the claim, the court took
into account three important circumstances.

Firstly, the preliminary calculation of the salvor’s
remuneration, which the Morspasluzhba referred to
as one of the grounds for the arrest of the vessel,
was not sent to the address of the ship owner and
the vessel operator.

Secondly, Aspol-Baltic provided a letter of
guarantee on payment of the salvor’s remuneration,
which indicates that the defendants did not intend
to evade the fulfillment of their obligations, as well
as that the captain of the vessel did not sign the act
of ending the salvage operation.

Finally, the court emphasized that the arrest
of the vessel is impossible due to the dangerous
characteristics of the cargo on it and the adequacy
of the measures taken in relation to the possible
damage to the environment.

Commentary: Russian jurisprudence is very
scarce with regard to the arrest of sea vessels.
Traditionally, Russian courts rarely apply inter-
im measures, and preliminary interim measures
(moreover, in the form of a special measure -
arrest of a vessel) are even less common, which
leads to those rare cases when persons turn to
the mechanism of arrest of a vessel. In the same
cases when a party claims the arrest of a vessel, the
overwhelming majority.

The case is very remarkable both in terms of its
factual background and from the point of view of
law enforcement in the field of the seizure of sea
vessels, and in a certain sense it can even be recog-
nized as practical.

First, the Russian judicial practice has not previ-
ously encountered cases of demands for the arrest
of a ship transporting radioactive dangerous goods.

Secondly, the circumstances of the case perfectly
illustrate the problems that ship owners can face
when transporting goods as a result of the impact
of COVID-19.

Thirdly, in the overwhelming majority of cases,
refusal judicial acts on several sheets include stan-
dard prepared phrases, which boil down to a state-
ment of the absence of evidence of the impossibility
or difficulty of executing a judicial act and / or other
requirements of the Commercial Procedure Code of
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the Russian Federation and the Merchant Shipping
Code of the Russian Federation for the successful
arrest of the vessel'.

The considered ruling of the Commercial Court
of the Primorsky Territory on the refusal to arrest
the vessel on as many as 15(!) pages (which does
not often happen even in the case of final judicial
acts) gives a detailed description of not only the
circumstances of the case, but also the position and
arguments of the parties, as well as detailed reasons
why the court concluded that it refused to arrest the
vessel. Taken together, these features make a judi-
cial act not only absolutely non-standard for such
a category of judicial acts, but also almost unprec-
edented in the field of arrest of courts.

It is noteworthy that the defendants reacted
very quickly and sent a response to the applica-
tion the next day after the filing of the application
for the arrest of the vessel. This is not a standard
technique, which does not always work, since the
arrest application must be considered no later than
the next working day. By itself, the procedure for
considering an application for securing a claim
does not provide for the defendant to present
any objections to it (as a response, the law allows
a petition to cancel the security and appeal on
appeal), and in practice, such objections rarely
reach the judge’s table (especially if they are filed
on the same day when the judge is obliged to con-
sider the issue of securing the claim). However,
in the case under consideration, judging by the
content of the judicial act, such a strategy yielded
results and helped the court to deliver a sufficiently
well-reasoned judicial act.

As arguments for refusing to arrest the vessel,
the defendant referred to the applicant’s lack of
appeal to him with specific requirements, as well as
the abuse of the applicant’s right aimed at exerting
pressure in negotiations to determine the cost of
emergency towage, additionally informing that
the cargo belongs to Rosatom group. The defen-
dant considered that the applicant should have
applied with a proposal to determine the amount
of the salver’s remuneration based on the criteria
established by the Merchant Shipping Code of the
Russian Federation, which, in his opinion, is about
USD 9,000, and not with a demand to arrest the
vessel.

' (f. the ruling of the Commercial Court of the city of St.
Petersburg and the Leningrad Region on the adoption of
preliminary interim measures of November 23, 2016 in case
No. A56-80864/2016.
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In this commentary, we will not assess the cir-
cumstances related to the essence of the dispute
and the rescue operation itself (in all likelihood, we
will not be able, since the dispute, if it is considered,
it will not be in the Russian court), limiting ourselves
only to the issues of the arrest of the ship in relation
to the declared sea requirement.

It seems that the nature of the cargo transported
on the ship played the most important role in this
matter. As the defendant pointed out in his expla-
nations, the ship was carrying a cargo of 180 tons of
enriched uranium, the long-term storage of which
on the ship could lead to an environmental disaster.
Thus, the court took into account the possible neg-
ative consequences, taking into account the degree
of danger of the cargo placed on the ship and the
possibility of its long-term storage in the conditions
of a dry cargo ship.

At the same time, it seems that the court did
not accept such arguments as possible fines and
penalties for violating the delivery time of the
goods, focusing on the public interest in protecting
the environment, life and health of people.

It seems that, taking into account the nature of
the cargo, the essence of the dispute, the defendant
could try to defend himself by arguments about
the conclusion of a contract under the influence of
danger against the background of unfair contractual
conditions and excessively high fees.

Of particular interest is the attempt to shift the
“blame” for the lack of fuel to the inactive coastal
services, which allegedly became the cause of the
situation. However, the initial reason, most likely,
was a combination of the owner’s lack of foresight
caused by an exceptional circumstance - the “can-
cellation” of the voyage and the forced return of
the ship.

Itis possible to take a critical attitude to the po-
sition of the court regarding the declared amount
of the salvage compensation, taking into account
the factual circumstances, since the preliminary
interim measure is supposed to be urgent in na-
ture and basically does not require a full descrip-
tion and confirmation at the stage of taking such
measures.

Despite the detailed reasons for refusing to ar-
rest the ship, one cannot fail to notice that much
attention has been paid to investigating the issue
of the defendant’s evasion from voluntarily satis-
fying the claim, while the key importance should
be not the subjective attitude of the person to the
claim, but his objective financial situation or other



circumstances, obviously, indicating the impossi-
bility of executing the court decision. For example,
how would it be necessary to act if the ship were
the only property of the debtor, and it would not
be possible to overload the cargo due to its nature
for the forced sale of the ship.

From the publicly available text of the judicial
act, the following main conclusions can be drawn
that can be used by practitioners.

Learning point No. 1: In certain conditions
prompt filing of objections may be of a help to
avoid the arrest of the vessel and help the court to
carefully justify the refusal determination, as well
as to more carefully approach the question of de-
termining whether the seizure request meets the
criteria for its satisfaction. For example, by providing
evidence of the value of services or property, the
defendant may show that there is no such criterion
as disproportionate arrest. Alternatively, to show
that the defendant does not intend to hide from
the execution of the court decision and is ready for
constructive cooperation.

Learning point No. 2: The presence of danger-
ous cargo on board can be used as a“shield” against
the arrest of a ship and become an insurmountable
barrier to satisfying the application for the arrest of
a ship due to the environmental safety of an indef-
inite circle of persons. It seems that such an argu-
ment can be valid even if all other criteria for the
arrest of a ship are satisfactory for the court.

In other words, the presence of a really danger-
ous cargo, on the one hand, with a high degree of
probability predetermines the salvage nature of
such towing in view of a possible environmental
disaster, but, on the other hand, makes it impossible
for the same reason to arrest the ship (or at least
difficult until then, until the cargo is unloaded and
does not pose a security threat). On the other hand,
not every dangerous cargo can cause a judge to feel
a subjective feeling of an ecological catastrophe, like
a cargo of enriched uranium.

Learning point No. 3: it is likely that the court
also regarded the correspondence between the
parties to the dispute, as well as the counter-offer
of the defendant in the amount of USD 9,000, as
evidence of his lack of intention to hide from the
execution of a possible judicial act. It seems that
such constructive behavior can be an effective
strategic move regardless of the dispute about
the amount of the claim or the nature of the com-
pensation, but in view of the value of the position
itself and the behavior of the party in the context
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of the possibility of executing the judicial act on
the merits.

The Marine Rescue Service (MRS) filed an ap-
peal against the refusal to seize the ship and cargo,
which was not satisfied by the Fifth Commercial
(Arbitrazh) Appellate Court. As the arguments of
the appeal, the MRS referred to the“illegality of the
respondent’s explanations”and the delay in resolv-
ing the issue by the court until the respondent’s ex-
planations were received, in all likelihood, justifying
the fact that the application should be considered
by judge sitting alone and without summoning the
parties. The MRS also pointed out that in order to ar-
rest a vessel, only the existence of a maritime claim
and the ownership of the vessel must be proved
(however, the case law has been uniform in this re-
gard for a long time and adheres to the position of
the necessity of compulsory compliance with the re-
quirements of Russian procedural legislation, which
was noted by the court of appeal). The Claimant also
noted that the respondent’s letter of guarantee con-
cerned only the issue of towing and that the safety
of the cargo was ensured by its proper packing on
board of the ship.

The appellate court noted that the Applicant did
not send any specific requirements, supported by
areasonable calculation, to the respondents which,
together with the fact that the letter of guarantee
was issued, could not indicate an intention to evade
the execution of the court decision, as well as the
refusal of the ship’s captain to sign the certificate on
completion of a rescue operation.

The following procedural aspect is of particu-
lar interest. Namely, the reasons for the rejection
by the court of appeal of the applicant’s argument
to provide the respondent with an opportunity to
reveal its position on the application for the adop-
tion of interim measures. The court dismissed this
argument, referring to the fact that the applicant
itself had raised objections to the respondent’s posi-
tion before the court of the first instance issued the
ruling. Thus, the court assessed the argument not
as a violation of the procedure for considering the
issue of taking interim measures, but as a possible
violation of the adversarial principle (which, as the
court noted, does not exist).

At the same time, the appellate court agreed
with the applicant’s argument about a signifi-
cant time interval between the moment of filing
an application for preliminary measures and its
registration (which, according to the applicant,
became a kind of “notification” of the parties and
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allowed the respondents to be active and submit
a response). However, rejecting this argument as
not fundamentally affecting the correctness of the
judicial act, the court emphasized that “there are no
provisions in the current procedural legislation that
fundamentally exclude the acceptance, consideration
and analysis of the respondent’s objections in the
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situation under consideration, prior to the issuance
of an appropriate determination”. Thus, the court
confirmed and, in fact, encouraged the possibility
of proactive behavior of the party at the stage be-
fore the adjudication of the judicial act on the ap-
plication for preliminary interim measures, which
only reinforces Conclusion 1 above. =



I1l. 0530P CYQEEHOW NPAKTUKWN POCCUN

bonbLion KopabenbHbin 6ym

PeweHue ApbumpaxxHozo cyoa KpacHodapckozo kpas om 20 Hoabps 2020 a.
no deny N2 A32-22897/2020 (YAO «CK «YKkpauHckaa cmpaxoeas pynna»» v

Post Holding Assets Ltd.)

®akTbi: 8 ceHTAOGPA 2018 1. Ha yyacTKe N2 2 ak-
BaToOpMM MopcKoro nopta Kaskas KpacHogapcko-
ro Kpas npom13oLUo nocsiefoBaTenbHOe CTONKHO-
BEHMe HaxOAMBLLErocsa Ha xofdy cygHa “Petra star”
(nopT npunuckn MNMaHama) C YeTblpbMsA CTOABLLVMY
Ha AiKkope Cydamu, B pe3syJibTaTe Yyero Bce CyAa nony-
YnnNn NOBpEeXKAeHWA Kopnyca: cyaHo “Petra star” (cy-
xorpys), cyaHo “Svetoslava” (cyxorpy3), cyaHo “INCE
HAMBURG" (cyxorpys), cyaHo “CHALSI” (cyxorpys),
cypHo «BOJITO-BAJIT 213» (cyxorpy3). B ctonkHo-
BEHUW TaKXe y4aCTBOBAIM HECAMOXOAHbIN MOHTOH
«BbK-1» n 6ykcnp «Hopgay.

Ncreny YAO «CK «YKpaunHCKasa cTpaxoBas rpyn-
na»» — CTPaxoBLMK cyaHa “Svetoslava” no norosopy
C KomnaHwue Binarta Corporation, ¢ppaxtoBatenem
cynHa “Svetoslava” no gorosopy Tanm-yapTepa, —
obpaTnnca B Cy C UICKOM K onepaTopy cyaHa “Petra
star” OO0 «JIMHTEP» n cygoBnagenbLy — KOMNaHuu
Post Holding Assets Ltd. — 0 B3bicKaHWM conmaapHo
ybbITKOB B pa3mepe 50 383,92 eBpo 1 55 850 ykpa-
WHCKUX FpuBEH. VICK npeabaBneH no mecTy npu-
UMHEeHUA YObITKOB.

B pe3ynbraTte BbilleyKa3aHHOrO CTOSIKHOBEHUA
cynHa “Petra star” c cynHom “Svetoslava” nocnegHe-
My ObIIN NPUUYUHEHBI MOBPEXAEHUS, Bbl3BaBLUME
Heo6X0AMMOCTb MOCTAHOBKM CyAHA B PEMOHT AJiA
yCTpaHeHua 3TUX NoBpeXxaeHuin. B nopaake cybpo-
raumm K UCTUy, Kak CTPaxoBLUMKY, BbiMaaTuBLIEMY
CTpaxoBOe BO3MELLEeHMe, NepeLwiv NpaBa Ha BO3-
MeLLEeHMe Tex YObITKOB OT CTOJIKHOBEHWS, KOTOpble
NCTeL NoHec B CBA3M CO CTPAXOBbIM C/TyYaeMm 1 Bbl-
nnaTon CTPaxoBOro BO3MeLleHNA CyaoBiagenbLy
T/x“Svetoslava”.

B KauecTBe TpeTbero nuua, He 3aABNAOLWErO
CaMOCTOATENbHbIX TPebOoBaHN OTHOCUTENbHO
npeameTa cnopa, npusneyveHo CMAO «/HroccTpax»
(cTpaxoBWwwmK cynHa “Petra star”). CygoBnageneu
T/ “Svetoslava” — komnaHua YUG-DNIPROTRANS
LLC (r. XepCOH) — K yyacCTuio B Aene He NpuBeYeH.

O6begunHeHue c genom N2 A32-37573/2020.
B 10 e Bpemsa B pamkax gpyroro gena (N2 A32-

37573/2020) komnaHua Post Holding Assets Ltd.
(cynoBnageneuy 1/x “Petra Star”) obpatunach ¢ nc-
KOM O B3bICKaHWUN YObITKOB K BnafenbLam Heca-
MOXOZHOro noHToHa «bK-1» n 6ykcmpa «Hoppg»:
c 000 «bK WnnnuHr» — 67 205,25 ponn. CLUA
ybbITKOB (4 945 291,60 py6.), c OO0 «EBpoxum» —
67 205,25 gonn. CLUA ybbiTkoB (4 945 291,60 py6.)
(nocne yTouyHeHMA MCKOBbIX TpeboBaHWUM).
Cyposnapgeneun 1/x “Svetoslava” — KomnaHus
YUG-DNIPROTRANS LLC (r. XepcoH) — npuBneyeH
B KauecTBe TpeTbero nuua.

Mo peny npuHATH obecneynTenbHbie Mepbl
B BUAE YCTAHOBEHNA 3anpeTa OTBETUMKY OTUYX-
[aTb 1 06pemeHATb cyaHo «bK-1», ocywecTenATb
perncTpauroHHble AeNCTBMA NO Nepefayve npasa
cobcTBEHHOCTY, 06peMeHeHnm B [ocyfapCcTBEHHOM
CyJOBOM peecTpe B OTHOWEHUN cyaHa «bK-1».

B pamkax oboux gen komnaHuen Post Holding
Assets Ltd. 3asiBneHbl xoaatancTea 06 o6begHeEHUN
[en B 04HO NPON3BOACTBO.

Xopatanctsa 6b11 MOTUBMPOBAHbI TEM, YTO Aena
CBA3aHbl MeXXy COO0 MO OCHOBaHUSIM BO3HMKHO-
BEHUA 3aABNEeHHbIX TpeboBaHWI 1 NpeacTaBneH-
HbIM JOKa3aTeNbCTBaM, MOCKONbKY B CTONIKHOBe-
HuK T/x “Petra star” n 1/x “Svetoslava” yuactBoBanu
yeTblpe cyfHa: 6ykcmp «Hopg», NOHTOH «BbK-1»,
T/x “Petra star” n 1/x “Svetoslava”. YuacTHMKM ob6omnx
Zen NpuBoAAT [OBOAbI O NPUYACTHOCTY KaX[oro
13 YeTblpex CyI0B K CTOJIKHOBEHUIO 1 O YaCTUYHOM
BMHOBHOCTM B CTOJIKHOBEHUU KaXX[O0ro 13 YeTbl-
pex CYAOoB 1, COOTBETCTBEHHO, KaXA0ro 13 YeTbipex
BnajenbLeB CYAOB — YYaCTHMKOB CTONKHOBEHMA.
B pamkax obouvx gen cygbl NepBON UHCTAHUMUK OT-
Kasanu B yOOBETBOPEHNN XOfaTalcTBa.

Ha onpepeneHne o6 oTkase B ob6benHeHUM
fen, BblHeceHHoMy no BTopomy fgeny (N2 A32-
37573/2020), 6bina nofaHa anennAauuoHHas »ano-
6a, OT KOTOPOW BNOC/IEACTBMY UCTEL, OTKa3ancs,
BEPOATHO, B CBA3M C BblHeceHreMm Ao cyaebHoro
3acefaHuA B cyfe anenAaunoOHHON NHCTaHLWK pe-
LIeHWA MO NepBOMY Aieny.
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Cyn anennAunOHHOWM UHCTaHLUMK, PaCCMOTPEB
anennAUMOHHY!10 *anoby Ha oTKa3 B 06beHeH M
no nepsomy geny (N2 A32-22897/2020), ykasan,
YTO He yCMaTpMBaeT KOHKYpeHUUn TpeboBaHuii,
3aABNEHHbIX B paMKax Aiefl, pacCMOTPeHne KOTo-
pbiX B OTpbIBE APYr OT ApYra MOXeT NpuBecTu
K MPUHATUIO NPOTUBOPEUNBBIX CyAeOHbIX aKTOB.
YunTbiBas, uto 0ba cnopa He CBA3aHbl MeXay Co-
6011 No NpegMeTy 1 OCHOBaHMWAM BO3HUKHOBEHNSA,
COCTaBbl UL, y4aCTBYIOLWMX B A€Ne, He NAEHTUYHbI,
obbeanHeHve gen He 6yaeT COOTBETCTBOBATb Lienn
npoueccyasbHON SKOHOMUM 1 CnocobcTBOBATb
npaBuIbHOMY 1 ObICTPOMY PacCMOTPEHMIO fena.
B cnyuyae o6bepgnHeHUA gen B ogHO Npon3Boa-
CTBO apOUTpaKHbIN cyn fonxeH OyaeT BbIHECTM
OOHOBPEMEHHO peLleHune no TpeboBaHMAM 060Kx
WCTUOB K Pa3HbIM OTBETUMKAM.

B cyne nepBoin nHcTaHumm KomnaHuen Post
Holding Assets Ltd., CITAO «/HroccTpax» Takxe 3a-
ABMEHbI X0JaTalCTBa O MPUOCTAHOBIEHNN MPOU3-
BoacTea no geny N2 A32-22897/2020 po paspeLue-
HuA gena N2 A32-37573/2020, B ynoBneTBOpeHnm
KOTOPbIX TaKxe Obl10 OTKa3aHo.

Cype6Hbiln akT: ApbuTpakHbiM cygom Kpac-
HOJAPCKOro Kpas UCKoBble TpeboBaHUA yaoBneT-
BOpEHbI B MOHOM obbeme. V3 3aknoueHuns Po-
CTPaHCHaA30pa, B KOMMNETEHLMIO KOTOPOro BXOAUT
yCTaHOBNEHME MPUYH, BbI3BaBLUNX aBapUNHbIN
cnyyan, criepyeT, YTO CTONIKHOBEHKE NPOK30LW0
He CNny4YyanHO, He BCNeACTBMeE Henpeononmmon
CuIbl 1 YTO POCTpaHCHAA30POM YCTaHOBIEHbI MPU-
UMHbI CTONIKHOBEHUSA, CBUAETENbCTBYIOWME O TOM,
YTO CTONKHOBEHME HAaXOAMBLLEroca Ha xogy T/x
“Petra star” co ctoaBlwmMYK Ha Akope cyaamu “INCE
HAMBURG", “Svetoslava”, “BO/ITO-BAJTT 213" npo-
130LWo no BuHe T/x “Petra star”.

YunTbiBas, UTO YNOSIHOMOYEHHbIN Ha paccie-
[OBaHNe aBapmnin MOPCKNX CY[0B KOMMNETEHTHbIN
rocyfapCTBEHHbI OpraH yCTaHOBUN OTCYTCTBUE
06CTOATENBLCTB, KOTOPbIE, B CUY MONTOXKEHWUN Y. 1
CT.311 KTM PO, MoryT nckntouatb OTBETCTBEHHOCTb
OTBETUMKOB N CBUAETENbCTBYIOT O HANIMUYNN BUHbI NX
cyAHa B cTonikHoBeHuM (cT. 312 KTM PO), cyp ycTa-
HOBWJI, YTO OTBETUMKI ABNAIOTCA NIMLAMU, HECYLLN-
MW OTBETCTBEHHOCTb 3a Te YObITKU, KOTOpble OblIN
noHeceHbl cTpaxoBaTenem T/x “Svetoslava” B pe3ynb-
TaTe CTONKHOBEHMWA C 3TUM CyaHOM T/x “Petra star”
8 ceHTAbGpPA 2018 T.

KommeHTapumii: fJaHHOE Aeno UHTEPECHO C TOY-
KW 3peHna paspelLeHnsa Bornpoca ob onpeaeneHnn
Kpyra y4aCTHUKOB CTOJIKHOBEHWA 1 YCTaHOBMEHUA
BVHbI CY[JOB, Y4aCTBOBABLUNX B CTOJIKHOBEHUN.
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CornacHo ct. 312 KTM PO B cnyuae, ecnu cTon-
KHOBEHMe CyAoB NPOM30LW0 MO BUHE OOHOro
13 CynoB, YObITKM HeceT TOT, NO Ybel BMHE Npo-
n3owno crtonkHoseHume. CornacHo 4. 1 c1. 313
KTM PO B cniyuae, ecniv CTONIKHOBEHME NPOU30LWLIIO
no BrHe ABYX Uy 6onee cyfoB, OTBETCTBEHHOCTb
pacnpependaeTcA COpa3MepHO CTeMNeHU BUHbI,
a B C/ly4yae HEeBO3MOXHOCTU YCTaHOBJIEHUA CTe-
neHn BMHbI — NopoBHY. CornacHo cT. 315 KTM PO
HW OHO 13 Y4aCTBOBABLUNX B CTOIKHOBEHUM CYAOB
He NpepnonaraeTca BUHOBHbIM, €C/IN He fJOKa3aHOo
NHoe.

Mo31umA OTBETUMKOB MO HACTOALLEMY ey CBO-
AWNacb K TOMY, YTO MOMUMO CYAOB MUCTLA U OTBET-
UMKa B CTONIKHOBEH MM TaK»Ke Y4aCTBOBAIM NOHTOH
«bK-1» n 6ykcnp «Hoppg» (k cynoBnagenbLam yKa-
3aHHbIX CY10B OTBETUMKOM MNpPeabAB/IEH CAMOCTO-
ATeNbHbIN NCK B pamkax gena N2 A32-37573/2020).

Cynom nepBoOM MHCTaHUMM BOMNPOC O Kpyre
YUYACTHMKOB CTOJIKHOBEHMA, Kak BUAUTCA, OCTaB-
neH 6e3 paspelueHus. MNpr 3Tom cyn NepBon MH-
CTaHUMM KacaeTcA JaHHOro BOMpPOCa, YKas3as, YTo
[0 CTONIKHOBEHUS ¢ T/X “Svetoslava” 1/x “Petra Star”
ycnen coBepLlumnTb cTonkHoBeHne ¢ cygamm “INCE
HAMBURG" n “CHALSI", ogHako nx oTBeTUMK yyacT-
HMKaMW CTONKHOBEHWA He cunTaeT. B cBA3n € aTum
OCTaeTCA OTKPbITbIM BOMPOC: AOMMKEH N CYA, Npu
paspeLLeHny NogoOHbIX CMOPOB ONPeAensATs KPYyr
YYACTHUKOB CTONKHOBeHUA? [MpefcTaBnaeTca, uto
3TO ABNAETCA 06CTOATENBCTBOM, MMEILW MM 3Ha-
yeHve AnA Aena, NoCKosbKY B MPOTMBHOM Cllyyae
HEBO3MOHO OMpeAenuTb CTEMEHb BMHbI KaXKaoro
CYQHa B CTOJIKHOBEHMM, @ COOTBETCTBEHHO, 1 OLie-
HUTb OTBETCTBEHHOCTb.

KomnaHueli Post Holding Assets Ltd. 6bi10 3a-
ABJIEHO XO4ATaNCTBO O Ha3HAYeHUM cyaebHo SKc-
nepTu3bl NO ANy C MOCTaHOBKOW BOMPOCOB O Npu-
UYMHAX CTOJNIKHOBEHMA, O [OMNYLEHHbIX Ka)KAbIM
13 cynoB (BKJoYasa NOHTOH «bK-1» n Gykcnp «Hopay)
HapyLeHnAX, CTeENEHN BANAHMA JONYLLEHHbIX Ha-
pyLleHU Ha CTONIKHOBeHMe cypoB T/x “Petra star”
n 7/x “Svetoslava” B ynosnetsopeHun xogatancrea
6bIN10 OTKa3aHo.

HacToAuwee neno AsnaeTca ogHMM 13 NPYMEpPOoB
pa3bupaTtenbCTB, rae Cyabl NPUAALT KIOYEBOE 3Ha-
YyeHue 3aKnveHnam PocTpaHcHaa30pa Kak JoKasa-
TeNbCTBaM, MEILLMM ONpeaenarLWwniA BeC AN pas-
pelweHna fena. M3 Tekcta cynebHoro akrta cnegyer,
yTO 3aKftoyeHne PocTpaHCcHaa3opa GpakTnyecku
ABNAETCA € AUHCTBEHHbIM JOKa3aTe/IbCTBOM, Ha KO-
TOPOM OCHOBAaH BbIBOJ Cyfa O BUHe cyfHa “Petra
star” B CTONKHOBEHUW.



OTKa3 B Ha3HaueHnn cyaebHol 3KCnepTn3bl MO-
TUBMPOBAH TeM, YTO YCTAHOBJIEHWE NPUYMNH CTOS-
KHOBEHMA CyOB BO3N0OXeHO Ha PocTpaHcHag3op,
3aKJIloUeHMe KOTOPOro ABMAAETCA AOMYCTMMbIM
[lOKa3aTesIbCTBOM, @ CCbIJIKA OTBETUMKA Ha Hanu-
yme Takxe BUHbI T/X “Svetoslava” oTKNoHeHa, Kak
NpoTMBOpeYalLasn BbilleHa3BaHHOMY 3aK/IOUEHNIO.

B KauecTBe elle OHOro OCHOBaHMWA, KOTOPbIM
Cyl MOTMBUPOBAN OTKa3 B Y4OBNETBOPEHUN XO-
fAaTaniCcTBa O Ha3HAaYeHUWN 3KCNepPTU3bl, Ha3BaHO
TO 06CTOATENBLCTBO, YTO CYAOBNAAENbLIbI MOHTOHA
«bK-1» 1 6ykcmpa «Hopa» He npuBneyeHsbl K yya-
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CTUIO B Aene, B TO Bpema Kak YKa3aHHble nuua
ABNAIOTCA OTBETUYMKAMM NO Aeny, B XoAaTancrse
06 06begUHEHNN C KOTOPbIM OTBETYMKY OblNIO OT-
KasaHo.

Ha MomeHT nybnukaLmm Bbinycka OTBETYMKAMM
1 TPETbMM JINLOM MOAAHbI aneIALNOHHbIE Xano-
6bl; cynebHoe 3acefaHme B cye anennsauOHHOM
MHCTaHUUK cocToanock 8 pespansa 2021 r.; B 3ace-
JaHun 06baBneH nepepoiB go 15 depans 2021 r.
PeweHune no geny N2 A32-37573/2020 elye He npu-
HATO, CrefytoLlee 3acefjaHNe Ha3HayeHo Ha 15 des-
pana 2021 r.=
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Big Ship Boom

Judgement of the Commercial Court of the Krasnodar Territory
dated November 20, 2020 in case No. A32-22897/2020 (PJSC IC Ukrainian

Insurance Group v Post Holding Assets Ltd.)

Facts: on September 8, 2018, at section No. 2
of the seaport of Kavkaz, Krasnodar Territory of the
Russian Federation, there was a sequential collision
of the ship “Petra star” (home port of Panama) on the
move, with four anchored ships, as a result of which
all ships received hull damage: ship “Petra star” (dry
cargo ship), ship “Svetoslava” (dry cargo ship), ship
“INCE HAMBURG” (dry cargo ship), ship “CHALSI”
(dry cargo ship), ship “VOLGO-BALT 213" (dry cargo
ship). The non-self-propelled pontoon “BK-1" and
the tugboat “Nord” also took part in the collision.

The plaintiff of PJSC IC Ukrainian Insurance
Group - the insurer of the ship Svetoslava under
an agreement with Binarta Corporation, charterer
of the ship Svetoslava under a time charter agree-
ment - filed a lawsuit against the operator of the
ship Petra star LLC Linter and to the ship owner
— the company Post Holding Assets Ltd. to recov-
er jointly and severally losses in the amount of
50 383.92 Euro and 55 850 Ukrainian hryvnia. The
claim was brought at the place where the losses
were caused.

As a result of the aforementioned collision of
the vessel “Petra star” with the vessel “Svetoslava’,
the latter suffered damage, which necessitated the
repair of the vessel to eliminate this damage. By way
of subrogation, the claimant, as the insurer that paid
the insurance indemnity, was transferred the rights
to compensation for those collision losses that the
claimant suffered in connection with the insured
event and the payment of insurance indemnity to
the ship owner of the m/v Svetoslava.

SPJSC Ingosstrakh (insurer of the vessel Petra
star) was involved as a third party that does not de-
clare independent claims regarding the subject of
the dispute. The ship owner of the m/v “Svetosla-
va” - the company YUG-DNIPROTRANS LLC (Kher-
son) was not involved in the case.

Consolidation with case No. A32-37573/2020.
At the same time, within the framework of anoth-
er case No. A32-37573 / 2020, Post Holding Assets
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Ltd. (ship owner of m/v Petra Star) filed a claim for
damages against the owners of the non-self-pro-
pelled pontoon BK-1 and the tug “Nord” - with LLC
BK Shipping - USD 67,205.25 losses, 4,945,291.60 ru-
bles, with EuroChem LLC - USD 67,205.25 losses,
4,945,291, 60 rubles (after clarification of the claim).
The ship owner of the m/v “Svetoslava” - the com-
pany YUG-DNIPROTRANS LLC (Kherson), is involved
as a third party.

In the case, interim measures were taken in the
form of prohibiting the defendant to alienate and
burden the BK-1 vessel, to carry out registration ac-
tions for the transfer of ownership, encumbrances
in the State Register of Shipping in relation to the
BK-1 vessel.

Within the framework of both cases, the Post
Holding Assets Ltd. company filed petitions to com-
bine the cases into one proceeding.

The petitions were motivated by the fact that the
cases were interconnected on the grounds of the
claims and evidence presented, since four vessels
participated in the collision of m/v Petra star and
m/v Svetoslava: tug Nord, pontoon “BK-1", m/v “Pe-
tra star’, m/v “Svetoslava” The participants in both
cases argue that each of the four ships was involved
in the collision and that each of the four ships was
partially responsible for the collision and, accord-
ingly, each of the four shipowners of the ships par-
ticipating in the collision. In both cases, the courts
of first instance rejected the request.

An appeal was filed against the ruling on the re-
fusal to join the cases in the second case (No. A32-
37573/2020), which the plaintiff later refused,
probably in connection with the decision on the
first case before the court hearing in the court of
appeal.

The appellate court, having considered the
appeal against the refusal to join in the first case
(No. A32-22897/2020), indicated that it does not see
any competition between the claims stated in the
cases, the consideration of which in isolation from



each other may lead to the adoption of contradic-
tory judicial acts.

Considering that both disputes are not relat-
ed to each other on the subject and grounds of
occurrence, the composition of the persons par-
ticipating in the case is not identical, the consoli-
dation of cases will not correspond to the goal of
procedural economy and contribute to the correct
and speedy consideration of the case. If the cases
are combined into one proceeding, the arbitral
tribunal will have to make a simultaneous decision
on the claims of both plaintiffs against different
defendants.

In the court of first instance, Post Holding Assets
Ltd. and Ingosstrakh Insurance Company also filed
petitions to suspend the proceedings pending the
resolution of case No. A32-37573/2020, which were
also refused.

Ruling of the court: the Commercial court of
Krasnodar region satisfied the claims in full. From
the conclusion of Rostransnadzor, whose compe-
tence is to establish the causes of the accident, it
follows that the collision did not happen by ac-
cident, not due to force majeure, and that Ros-
transnadzor established the causes of the collision,
indicating that the collision of the m/v “Petra star”
with the ships“INCE HAMBURG", "Svetoslava’, “VOL-
GO-BALT 213"at anchor, it was the fault of the m/v
“Petra star”.

Considering that the competent state body
authorized to investigate accidents of sea vessels
has established that there are no circumstances
that, by virtue of the provisions of Part 1 of Art. 311
of the Merchant Shipping Code of the Russian Fed-
eration, may exclude the responsibility of the de-
fendants and indicate the presence of the fault of
their vessel in a collision (Art. 312 of the Merchant
Shipping Code of the Russian Federation), the court
established that the defendants are the persons
responsible for the losses incurred by the insured
m/v “Svetoslava”as a result of the collision with this
vessel m/v “Petra star”09/08/2018.

Commentary: This case is interesting from the
point of view of resolving the issue of determin-
ing the circle of participants in the collision and
establishing the guilt of the ships involved in the
collision.

According to Art. 312 of the Merchant Shipping
Code of the Russian Federation in the event that
a collision of ships occurred due to the fault of one
of the ships, the losses are borne by the one through
whose fault the collision occurred. According to
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Part 1 of Art. 313 of the Merchant Shipping Code
of the Russian Federation, in the event that a colli-
sion occurred due to the fault of two or more ships,
liability is distributed in proportion to the degree
of fault, and if it is impossible to establish the de-
gree of fault, equally. According to Art. 315 of the
Merchant Shipping Code of the Russian Federation
none of the ships involved in the collision is pre-
sumed guilty, unless proven otherwise.

The position of the defendants in the present
case was that in addition to the courts of the plain-
tiff and the defendant, the pontoon “BK-1"and the
tug “Nord” also participated in the collision (the
defendant filed an independent claim against the
shipowners of these vessels in the framework of the
case A32-37573/2020).

The court of first instance left the issue of the
circle of participants in the collision without per-
mission. At the same time, the court of first instance
addresses this issue, indicating that before the col-
lision with m/v “Svetoslava’, m/v “Petra Star” man-
aged to collide with the ships“INCE HAMBURG" and
“CHALSI", but the respondent did not consider them
to be participants in the collision

In this regard, the question remains open
whether the court should determine the circle of
participants in the collision when resolving such
disputes. It seems that this is a circumstance that
is significant for the case, since otherwise it is im-
possible to determine the degree of guilt of each
vessel in the collision, and, accordingly, to deter-
mine responsibility. The company Post Holding
Assets Ltd. filed a petition for the appointment of
a forensic examination in the case with the rais-
ing of questions about the causes of the collision,
the violations committed by each of the vessels
(including the pontoon “BK-1"and the tug “Nord”),
the degree of influence of the violations on the col-
lision vessels m/v “Petra star”and m/v “Svetoslava"
The request was denied.

The present case is one of the examples where
the courts attach key importance to the conclusions
of Rostransnadzor, as evidence that has decisive
weight for the resolution of the case. It follows from
the text of the judicial act that the conclusion of
Rostransnadzor is in fact the only evidence on which
the court’s conclusion about the fault of the Petra
star vessel in the collision is based.

The refusal to appoint a forensic examination
was motivated by the fact that the establishment
of the reasons for the collision of the courts is en-
trusted to Rostransnadzor, whose conclusion is
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admissible evidence, and the defendant’s reference
to the presence of also the fault of m/v “Svetoslava”
was rejected as contradicting the above conclu-
sion.

As another reason, which the court motivat-
ed the refusal to satisfy the request for an expert
examination, the fact that the shipowners of the
pontoon “BK-1" and the tugboat “Nord” were not
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involved in the case, while these persons are de-
fendants in the case, the petition for merger with
which the defendant was refused. At the time of
publication of the issue, the defendants and a third
party filed appeals, which have not yet been ac-
cepted for proceedings. The decision in case No.
A32-37573/2020 has not yet been adopted, the next
hearing is scheduled for 15.02.2021. =
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33 N0Z1Ib30BaHUE NPUYA/IOM
HY>XHO NNATUTb, AdXKe eC/IN CTOPOHDI
He NnoANnCbiBanu A0rosop

MocmaHoeneHue [Mamozo apbumpaxHo20 anenAyuoHHo20 cyoa om 20 aHeaps 2021 a.
Ne 05A[1-7848/2020 no oeny N2 A59-1512/2020 (OI'YI1 «Pocmopnopm» v

000 «Caxmopgnomy»)

3a nonb3oBaHME MPUYAIOM HYXHO NNATUTD,
flaXke ecnin CTOPOHbI He MoAMNUCbIBann JOroBop.
Kpome TOro, B flene paccmaTpmBaloTcAa BOMNPOC Co-
AepXKaHuA ycyr no nepeBo3Ke NacCcaxnupos 1 no-
pAQOK onpefeneHna pasMmepa CTOMMOCTY NaaThl
3a yCnyru, eCnm B OTHOLIEHNN NX HET YTBEPXKAEHHbIX
TapudoB.

Tennoxopa «MmnaHuc», npuHagnexawmn OO0
«CaxmopdnoT», OCyLeCTBNAN PerynapHble nacca-
XUPCKNA pencbl No MapwpyTy MNeTponaBnoBCK-
Kamuatcknnm — CeBepo-Kypunbck — lNeTponas-
nosck-Kamuatckni. MNpu 3TomM OH WwWBapTOBancA
y naccaxkmpckoro npuyana N2 5, npnHagnekaiero
Metponasnosckomy dunuany OrYr «Pocmopnopt».
«PocMopnopT» HanpaenAn NPOeKT JOroBopa Ha 06-
cnyxunBaHue cyaos «CaxmopdpnoTy», HO NOCNeAHNI
OT nognucaHuaA oTkasanca. B ntore «Pocmopnopt»
obpaTunca B cy C UCKOM O B3bICKaHUN HEOCHO-
BaTesibHOro oboraueHus. Cyn nepBon UHCTAHL MK
peLwun geno B Nonb3y NCTLA, anennAaunoHHbIN cya
OCTaBWUJ peLleHne 6e3 3MEHEHNA.

«CaxmopdnoT» BblgBUran cnegytoumne Bo3pa-
XKeHuA.

1. VicTuom He npefcTaBneHo foKa3aTeNnbCTB OKa-
3aHUA NHbIX YCNYT, KPOMe NPefoCTaBAeHUA CTOAHKN
y npuyana Ne 5.

[loBOA OTKNOHEH CO CCbINIKOM Ha CMPaBKM O CTO-
AHKe CyHa y Npryana, 0 KonyecTse nepeBo3nMbIX
Ha CyAQHe nacCaXXMpoB 1 CMEHHOTO 3KMMaxa, KOTo-
pble, Mo MHeHWIo cyaa, noaTBepXKaatoT GpakT oKkasa-
HWA YCNYr OTBETUMKY MO LBAPTOBKE 1 NpefoCTaB-
NEHNI0 MOPCKOTO TeEpPMUHANa AnA o6CnyXrnBaHumaA
Naccaxmnpos.

2. 0Onnaty ycnyr no o6cyKnBaHMIo Naccaxnpos
AOJIKHbI OCYLLEeCTBAATb HENOCPEACTBEHHO Macca-
KUpbI.

[oBop OTKNOHEH o ccbinkon Ha lMpasuna mop-
CKOWN nepeBO3KM MacCaX}knUpoB, YTBEPXKAEHHbIe
npukasom MunHtpaHca Poccum ot 17 nioHa 2015 .
N2 190, cornacHO KOTOpbIM MO AOrOBOPY MOPCKOM
nepeBO3KM Nacca)kmpa NepeBo3yurK 06a3yeTca oKa-
3aTb B TOM YUCTIE CliedytoLme yCyri: obecrneyeHme
nocagKu (BbiCaAKm) Ha CYAHO, JOCTABKY MacCaXkmMpoB
K MecCTy CTOSIHK/ Cy[iHa B Cllyyae HeobXxoanMoCTH
(n. 22 MNpaBun MOPCKON NepeBO3KY MACCAXKUPOB).
MockonbKy MHPpacTpyKTypa Naccaxknpckoro Tep-
MWHana ana 6e3onacHom nocagky (Bbicaaku) nacca-
NPOB Ha CyfHa, NpoBeAeHnA JOCMOTPOBbIX MPO-
uenyp v 4pyrvx BUAOB KOHTPONA NpeaoCTaBnAeTca
MNMEHHO NepeBO3UMKY, TO UIMEHHO OH 06A3aH ona-
TUTb B YMCJIE NPOYEro CTOMMOCTb OKa3aHHbIX YCnyr
Nno npefocCTaBeHO MAaCCaXKNPCKOro TepMmnHana
Ans 06CNYKMBAHWA NaCCaXKMpPOB.

3. CnopHble ycnyru 6bin oKasaHbl B OTCYTCTBME
YyTBEPKAEHHbIX OPraHOM rocyapCTBEHHOrO pery-
nMpoBaHuA TaprdoB.

Cyn yKasan, UTo OTCYTCTBUE B 3aABJIEHHbIN
K onnaTte nepuog yCTaHOBJIEHHbIX TapUPOB He OCBO-
60oXaaeT OTBETUMKA OT UCNOSNTHEHNA 06A3aTeNbCTB
no onnarte OKa3aHHbIX emy ycnyr. Howm nogxopq,
NPOTMBOPEYNT NPUHLUMY BO3ME3LHOCTH, NPenAT-
CTBYET AOCTUPKEHUIO 3aKpensieHHoM B CT. 2 TK PO
Lienv ocyLecTBIeHUA NPeAnpUHNMaTENbCKON aen-
TeNbHOCTW. B CBA3M C 3TUM CyAbl NPUMEHUAN SKC-
nepTHOE 3aKJtoUYeHe, BbINMOJIHEHHOE B paMKax Aesa
N2 A59-6154/2018. =
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One Has to Pay for Using the Berth,
even if the Parties Have Not Signed

an Agreement

Judgement of the 5" Commercial Court of Appeal dated January 20, 2021
No. 05AP-7848/2020 in case No. A59-1512/2020 (FGUP Rosmorport v LLC Sakhmorflot)

A company has to pay for using the berth, even
if the parties have not signed an agreement. In
addition, the case examines the content of the
passenger transportation service and the procedure
for determining the amount of the cost of payment
for services if there are no approved tariffs for them.

The m/v “Guipanis”’, owned by LLC Sakhmorflot,
carried out regular passenger voyages on the
route Petropalovsk-Kamchatsky — Severo-Kurilsk -
Petropavlovsk-Kamchatsky. At the same time, it was
moored at the passenger berth No. 5, which belongs
to the Petropavlovsk branch of FGBU “Rosmorport”.
Rosmorport forwarded the draft contract for
servicing ships to Sakhmorflot, but the latter refused
to sign. As a result, Rosmorport went to court with
a claim to recover unjust enrichment. The first
instance court ruled in favor of the claimant, while
the appellate court upheld the decision.

Sakhmorflot raised the following arguments:

1. The claimant did not provide evidence of the
provision of other services, except for the provision
of mooring at berth No. 5.

The argument was rejected with reference
to certificates of the ship’s mooring at the berth,
certificates of the number of passengers and
replacement crew transported on the ship,
which, in the court’s opinion, confirm the fact of
rendering services to the respondent in mooring
and providing a sea terminal for serving passengers.

2. Payment for passenger services must be done
directly by passengers.
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The argument was rejected with reference to the
Rules of Carriage of Passengers by Sea, approved
by order of the Ministry of Transport dated June 17,
2015 No. 190, according to which, under the con-
tract of carriage of passengers by sea, the carrier
undertakes to provide, among other things, the fol-
lowing services: ensuring boarding (disembarking)
on the ship, delivering passengers to the ship’s an-
chorage if necessary (clause 22 of the Rules of Car-
riage of Passengers by Sea). Since the infrastructure
of the passenger terminal for the safe embarkation
(disembarkation) of passengers on (from) the ves-
sel, conducting inspection procedures and other
types of control is provided to the carrier, it is the
carrier who is obliged to pay, among other things,
the cost of the services rendered for the provision
of the passenger terminal for servicing passengers.

3. The disputed services were rendered in the
absence of tariffs approved by the state regulatory
body.

The court indicated that the absence of the
established tariffs during the declared payment
period does not relieve the respondent from
fulfilling his obligations to pay for the services
rendered to him. A different approach contradicts
the principle of retribution, hinders the achievement
of the goal of entrepreneurial activity enshrined in
Art. 2 of the Civil Code of the Russian Federation. In
this regard, the courts applied an expert opinion
carried out in the framework of case No. A59-
6154/2018. =
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3anaBKM Ha 6yKkcnpoBKyY no TenedoHy

[TocmanoeneHue [lamozo apbumpax<Ho20 anenAyuUoHHo20 cyoa om 18 aHeapsa 2021 a.
N° 05ATl1-7234/2020 no deny N° A51-3969/2020 (OO0 «[JanbHe8ocmo4Hble MOpcKue

nepeso3ku» v 000 «Bocmok-Mop-Cmpoii»)

B mene paccmatpurBaroTca BOMPOC JoMyCTUMOCTM
nojauyv NpefyCcMOTPEHHbIX JOrOBOPOM YBefiOMI1e-
HWUI (HOTWNCOB, 3aABOK) MO TenedoHy, onpeaesneHne
MOMEHTa NPUHATUA CyAHa K BYKCMPOBKE, BO3MOMK-
HOCTb UK gaxe 06583aHHOCTb OAHOCTOPOHHEro
npekpaLleHna JOroBopa UCMOSIHUTENEM B Cllyyae
HEeBO3MOXKHOCTM UIN HelenecoobpasHoOCTH ero
WCNOJIHEHNA, @ TaKXKe BOMPOC NPU3HAHMA CAenKn
KabasnibHOW.

Mexay OO0 «[lanbHeBOCTOUYHbIE MOPCKME Nepe-
BO3KW» (ncnonHutenb) n OO0 «Boctok-Mop-Crpoin»
(3aKa3umK) 6bIn 3aKOYEH JOroBOP OKa3aHUA yc-
nyr no 6ykCcMpoBKe, MO KOTOPOMY MCMONHUTENb
06s3ancA No 3aABKe 3aKa3ulka OCyLLeCTBUTb MOpP-
CKylo OYKCMPOBKY NnaBKpaHa «4YepHomopedl-16»
no mapwpyTy nopt [eTponaBnoBcK-KamuaTckuim —
nopT BnagmBocCToOK, C NCMONb30BaHMEM MOPCKOTO
6ykcmpa M/6 «<HenTyHuA.

Bykcup npnbbin B nopT MeTponaBnoBck-Kamyat-
CKMin 4 HOosI6PA 2019 1. 1 BbIN CoOeAMHEH C MNaBKpa-
HOM 5 HoAGpPA 2019 . 3-3a HebnaronpuATHbIX No-
rOZHbIX YCNTOBUI KanuTaHOM nopTa [MeTponaBnoBck-
KamuaTcknin He 6bin0 AaHO pa3peLleHne Ha BbIXOA
13 NopTa KapaBaHa BNioTb Ao 12 gekabpa 2019r.,
Korga CTopoHamMu 6bis1I0 MOANMCAHO COoralleHne
0 pacTopPKEHNN JOTOBOPA.

CornacHo cornalieHuio npegonnarta B pasmepe
7 000 000 py6., npon3BefeHHasa 3aka3unkom, OT-
HOCUTCA Ha NOKPbITUE 3aTPaT UCMIONHUTENA Ha MO-
6unusaumio bykcupa u ero nepexog 13 nopta Bna-
AMBOCTOK B nopTt lMeTponaBnoBck-Kamuatckui. 3a-
Ka3uMK QOMOMHUTENbHO OMNaYNBaET UCMONHNUTESIO
10500 000 py6. 3a 35 gHell npocTona GyKcupa B MOpPTY
MNeTponaBnoBck-KamuaTcKumi, a Takxe onsaunBaeT
pemobunmsauuio ykcupa B nopT BnagueocTok B pas-
Mepe 5 400 000 py6. B cBA3m ¢ Heonnatol ykasaHHbIX
CYMM CMOSTHNTENb 06PaTUIICA B Cyf. 3aKa3umk nogan
BCTPEUHbIA NCK O MPU3HAHUN COrMalleHna Hepen-
CTBUTENbHBIM Kak KabanbHow caenku. Cyg nepsoi
WHCTaHUMW peLwunn Jeno B Nonb3y 3akasyrka, anes-
NALNOHHBIN Cyh, OCTaBu pelueHrie 6e3 N3MeHeHMs.

3aKka3uuK BbigBUran cnegyollme [oBOAbl.

1. KOHKpeTHble CPOKM OCYLLeCTBNEHNS OYKCK-
POBKM CTOPOHaMM He OroBapuBanuch, bonee Toro,
OTBETUMK He HanpaBfAn B agpec UCcTua HOTUC.
MmeHHO faTa 1 Bpems, yKa3aHHble B HOTUCE, [OMK-
Hbl CYNTATbCA HAYaNIOM OKa3aHMA YCyr.

Cyn ykasan, uTo, Ucxoaa 13 GakTUyecKkmn CIoXmnBe-
LINXCA OTHOLUEHUI CTOPOH, AonycCKanacb nogaya
3asBOK NnocpencTBom TenedpoHHON CBA3N. YKa3aHo,
YTO MeXJy CTOPOHaMM HEOOQHOKPATHO 3aK/io4vanncb
nopo6Hble JOroBOpPbI 1 MO HUM 3aKa3umnK NUCbMEH-
HbIX 3aABOK He nogasas, Npu 3TOM onnarta ycnyr
NpPon3BOAMNIACh U B OTCYTCTBME HOTHKCA.

2. icnonHutenb He NpUHSAN NAaBKpPaH K OyKcu-
poBKe.

[loBoA OTK/IOHEH CO CCbUIKOWM Ha 3anucb U3 Cy-
LOBOTO »KypHasa o npuemMe nnaBKpaHa 5 HoAbps
20191, a TakXe Ha aKT OCBMAETeNbCTBOBAHUA CYA-
Ha, Npon3eegeHHoro PMPC B cBA3M C 3aABKOW OT-
BETUMKa AnA onpefeneHnsa BO3MOXHOCTM Pa3oBOro
neperoHa no mapLpyTy nopt [NeTponaBnoBck-Kam-
YaTCKMIA — NopT BnagnBocToK Ha ByKCHpe, B 3aKJIt0-
YeHUN KOTOPOro CKasaHo, YTO CyHY MOXeT ObiTb
pa3peLueH pa3oBblil MepPeroH No MapLUpyTy CO CPO-
KOM C 6 HOs16pA 2019 1. no 6 gekabpa 2019 ., 1 Ha
OYKCMPOBOYHOE CBMAETENBCTBO OT 6 HOA6PA 2019,
BblJaHHOE Ha OCHOBaHUW aKTa.

3. CTosHKa byKcmpa B oxmaaHnm 611aronpuAaTHbIX
YCJIOBUI AOSKHA OblNla MPOUCXOAUTD HE B MecTe
npuemMKn o6bEKTa, a B MECTaX YKPbITMA B COOTBET-
CTBWM C NepeyYHEM MECT YKPbITVA 1 NOPTOB-ybexuLL
Ha nepexope nopt lNeTponaBnoBcKk-KamyaTckmiin —
nopT BnagnBocTok oT 6 Hosa6pA 2019 r., pa3pabo-
TaHHbIM NCNONIHUTENEM, 1 MOCKONbKY nopT lNeTpo-
NaBNOBCK-KaMyaTCKMin OTCYTCTBYET B 3TOM CMMCKe,
TO W HE MOXET PacCMaTPMBaTbCA B KaueCTBe MecTa
YKpbITUA.

[aHHbIN 4OBOA OCHOBAH Ha KOHKPETHOM MyH-
KTe 3.3 foroBopa, KoTopblii rnacuT: «B nopTax Bbl-
X0ofa 1 Ha3HauyeHusA (nopT Bnagmnesoctok — nopTt Ne-
TponaBnoBCK-KamuaTckuin) 3aKka3umKy 4ONONHU-
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TeNIbHO OTBOAUTCA MaKCUMyM CYMMapHO 24 vaca
CcBOOOAHON NPAKTUKK Ha CAavy / NPUeMKY CBOEro
ob6bekTa. Bce Bpems oxungaHua CynHa B nopTax
BbIXOJa M Ha3HaYeHUA CBbllLe YKa3aHHOro Bpeme-
HM NO NPUYMHAM, He 3aBUCALLUM OT UCMONTHUTENSA,
B TOM uncne npocton CyaHa, BbI3BaHHbIN MO BMHE
3aKa3unKa, a Takxe Bce BpeMs oxunaaHma Kapasa-
HOM 611aronpPUATHOM NOrOAbI B MeCTax YKpbITUA (Bbl-
HYX[eHHbIN npocTon CyaHa Ha CTOAHKe) Aonon-
HUTENbHO OMJ1auMBaOTCA 3aKa3uMKOM MO YaCOBOW
cTaBke 25 000 py6.».

Cyn nocuuTar, uTo «Mcxoga n3 6yKBanbHOro Ton-
KOBaHWA YC/I0BMI JOrOBOPA, 3aKa3umK onjavmBea-
€T MPOCTON CyAHa CBbilwe 24 YyacoB NO NPUYMHaM,
He 3aBUCALLUM OT UCNOSIHUTENSA, KaK B MOPTaXx Bbl-
XOfla U Ha3HaUYEeHWA, TaK 1 B MeCTax YKpPbITUA».

BboiBOA cypna npencraBnAeTcAa CNOPHbIM. TeKcT
n. 3.3 goroBopa npegycmaTpuBaeT ABa OCHOBaHUA
ANA onaTbl NPOCTOA: NPOCTON B NOPTaXx CBbILLe
24 4acoB B OXMAaHWUM caaun (npuemku) oobekTa
1 BpemsA OXniaHusi 61aronpuaTHON Nnoroabl B Me-
CTax ykpbiTua. [lo3ToMy BbiBOA CyAa O TOM, YTO
B JaHHOM cCJly4yae nmeeT MecTO MMEHHO NPOCTOM
CBbllwe 24 yacoB, NpeacTaBNAeTCA HeOUYEBULHbIM.
Kak n ¢ norpyskou rpysa B 4OroBopax nepeBo3Ku,
¢dpaxToBaTeNb onnayYnBaeT NPOCTON CBbille OTBE-
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JEHHOro BpemMeHun 40 MOMeHTa norpysku. [ocne
MOrpy3Kun oTCHeT CTAJIMNHOIO WA KOHTPCTaNNNHOIO
BpemMeH npekpaLlaeTcs.

Ho cypn npusen Takxe AOMNOMHUTENbHbIN apry-
MEHT A1 OTK/IOHeHMA J0BOAa 3aKa3uuKa. [lockonb-
Ky B cooTBeTcTBMM C M. 11 npukasa MuHTpaHca Poc-
cum oT 19 aHBapA 2015 . N2 4 «O6 yTBepKAeHUM
Ob6a3aTesibHbIX MOCTAHOBEHMWIA B MOPCKOM MOPTY
MNMeTponaBnoBcK-KamyaTCKMin» MOPCKOWM NOPT AB-
NAeTcA MecTom ybexuLia And cyfoB B LUITOPMOBYIO
rorofy, nepexop cyfHa B UHoe ybexuLie Obin He-
LenecoobpasHbIM.

4. Uctew 6b11 0OCBEAOMIIEH O HEBO3MOXKHOCTN
ocyulecTBneHna 6yKCMPOBKU CO BTOPOW MOSIOBU-
Hbl HOsI6PsA 2019 I, NPY KOTOPOW OH NPOAOJIKAS
CTOATb B NopTy [leTponaBnoBck-KamuaTckmm n He
npeanpUHIMan HUKaKNX AeNCTBUA MO BO3MOKHOMY
N3MEHEeHMIo NflaHa nepexoa.

Cyn ykasan, uto fOroBoOp He HagenAaeT UCNONHNY-
TenA NPaBOM Ha MPUHATME CaMOCTOATENIbHOIO pe-
LIeHNA O NpPeKpaLLEHNN OXKNAAHUS 61AaroNPUATHBIX
MOrofHbIX YCII0BUI UK OCYLLeCTBeHWE NeperoHa
CYQiHa C OTK/IOHEHUAMYM OT MPOEKTa ero neperoHa,
a 3aKa3uuK TaKMX peLleHnin He MPYHMMaJ, HeCMOTpPA
Ha TO YTo 06nagan NonHoM nHGopmaLmer 0 Noroa-
HbIX YC/TOBUAX. B



I1l. REVIEW OF RUSSIAN CASE LAW

Towing Orders by Phone

Judgement of the 5" Commercial Court of Appeal dated January 18, 2021
No. 05AP-7234/2020 in case No. A51-3969/2020 (LLC Far Eastern Sea Transportation v

LLC Vostok-Mor-Stroy)

The case deals with the issue of the admissibility
of submitting the provided by the contract notifica-
tions (notices, applications) by phone, the determi-
nation of the moment of acceptance of the vessel
for towing, the possibility or even the obligation of
unilateral termination of the contract by the con-
tractor in case of impossibility or inexpediency of
its execution, as well as the issue of recognizing the
transaction as bonded.

A contract for the provision of towing services
was concluded between Far Eastern Sea Transpor-
tation LLC (Contractor) and Vostok-Mor-Stroy LLC
(Customer), according to which the Contractor
undertook, at the Customer’s request, to carry out
sea towing of the Chernomorets-16 floating crane
at route: Petropavlovsk-Kamchatsky - Vladivostok,
using the sea tug boat “Neptunia”.

The tug arrived in Petropavlovsk-Kamchatsky
on 04.11.2019 and was connected to the floating
crane on 05.11.2019. Due to unfavorable weath-
er conditions, the master of Petropavlovsk-Kam-
chatsky was not given permission to leave the port
of the caravan until 12.12.2019.0n 12.12.2019 the
parties signed an agreement to terminate the con-
tract.

According to the contract the advance pay-
ment in the amount of 7,000,000 rubles made
by the Customer is used to cover the costs of the
Contractor for the mobilization of the tug and its
transfer from Vladivostok to Petropavlovsk-Kam-
chatsky. The Customer shall additionally pay the
contractor 10,500,000 rubles for 35 days of idle time
for the tug in Petropavlovsk-Kamchatsky, and also
pay for demobilization of the tug in Vladivostok
in the amount of 5,400,000 rubles. In connection
with non-payment of the indicated amounts, the
Contractor applied to the court. The Customer filed
a counterclaim to invalidate the contract as an en-
slaving deal. The court of first instance considered
the case in favor of the Customer, while the appel-
late court upheld the decision.

The Customer referred to the following argu-
ments:

1. The parties did not stipulate the specific
terms of the towing; moreover, the respondent
did not send a notification to the claimant. It is the
date and time specified in the Notice that should
be considered the beginning of the provision of
services.

The court indicated that on the basis of the ac-
tual relations between the parties, it was allowed
to submit applications by phone. It is indicated that
such kind of agreements were repeatedly conclud-
ed between the parties, and the Customer did not
submit written applications for them, while the pay-
ment for services was made even in the absence of
a notification.

2. The Contractor did not accept the floating
crane for towing. The argument was rejected with
reference to an entry from the logbook on the ac-
ceptance of the floating crane on 05.11.2019, as well
as to the Certificate of Survey of the Ship, issued
by the Russian Maritime Register of Shipping, in
connection with the respondent’s application to de-
termine the possibility of a one-time towing along
the route Petropavlovsk-Kamchatsky - Vladivostok,
in the conclusion of which it is said that the vessel
may be allowed a one-time towing along the route
with a period from 06.11.2019 to 06.12.2019, and
for a towing certificate dated 06.11.2019, issued on
the basis of the Act.

3. Anchorage of the tug in anticipation of favor-
able weather conditions had to take place not at the
place of acceptance of the object, but at the places
of shelter in accordance with the list of places of
shelter and ports of shelters at the transition from
Petropavlovsk-Kamchatsky to Vladivostok dated
06.11.2019, developed by the Contractor, and since
Petropavlovsk-Kamchatsky is not on this list, it can-
not be considered as a place of shelter.

This argument was based on a specific point 3.3
of the Contract:
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“In the ports... (Vladivostok — Petropavlovsk-Kam-
chatsky), the Customer is additionally given a maxi-
mum total of 24 hours of free practice for the delivery
/ acceptance of his facility. All the waiting time of the
Vessel at the ports of departure and destination, over
the specified time, for reasons beyond the control of
the Contractor, including the vessel’s downtime caused
by the fault of the Customer, as well as all the time the
Caravan waits for favorable weather in the sheltered
places (forced idle time of the Vessel in the parking lot),
additionally paid by the Customer at an hourly rate of
25,000 rubles”.

The court considered that “based on the literal in-
terpretation of the terms of the contract, the Customer
pays for the demurrage of the vessel over 24 hours for
reasons beyond the control of the Contractor, both
in the ports of exit and destination, and in places of
shelter”.

The court’s conclusion appears to be controver-
sial. Text of clause 3.3 of the Contract provides for
two reasons for payment of downtime - this is an
idle time in ports for more than 24 hours while wait-
ing for the delivery / acceptance of the object and
the waiting time for favorable weather in sheltered
places. Therefore, the conclusion of the court that in
this case there is a downtime of more than 24 hours,
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it seems unclear. As with the loading of cargo in
contracts of carriage, the charterer pays for down-
time in excess of the allotted time before loading.
After loading, the count of lay or counter-lay time
is terminated.

But the court also presented an additional argu-
ment to reject the Customer’s argument. Since, in
accordance with clause 11 of the Order of the Mi-
nistry of Transport of Russia dated January 19, 2015
No. 4"“On the Approval of Mandatory Regulations in
the Seaport of Petropavlovsk-Kamchatsky’, the sea-
port is a place of refuge for ships in stormy weather,
the transition of the vessel to another shelter was
not advisable.

4.The plaintiff was aware of the impossibility of
towing from the second half of November 2019,
during which he continued to stand in Petropav-
lovsk-Kamchatsky and did not take any action on a
possible change in the transition plan.

The court indicated that the Contract does not
give the Contractor the right to make an indepen-
dent decision to stop waiting for favorable weather
conditions or to towing the vessel with deviations
from the design of its towing, and the customer did
not make such decisions, despite the fact that he
had full information about the weather conditions. =



I1l. 0530P CYQEEHOW NPAKTUKWN POCCUN

Toprosoe CyAHO UNKN CYAHO,
HecyLiee rocyAapCTBEHHYH
(npaBnTENbCTBEHHYIO)

HeKoMMmepyecKyro cnykéy?

[MocmaHoeneHue [leeamozo apbumpaxHo20 aneIAYUOHHO20 cyod om 18 aHeaps
2021 2. N2 09Al1-69250/2020 no Oeny N2 A40-40737/2020 (DIbY «CesepHoe YTMC» v

Pocmoppeughnom)

PaccmoTpum nHTEpecHoe Aefio 0 BO3MOXHOCTU
BblBeJlIEHNA CYQOB Ha rocyfapCTBEHHOW (HEKOM-
MepyecKon) cny»xbe 13-nog noHATNA TOProBOro Mo-
pennasaHuA. icnonb3oBaHne CyaoB Ana rocygap-
CTBEHHOV (NPaBUTEIbCTBEHHOM) HEKOMMEPYECKOM
CNY>KObl TaKXKe MOXKET ObITb OTHECEHO K TOProBOMY
MOpeniaBaHUio.

®OrbY «CesepHoe YIMC» obpaTtunocb B MuH-
TpaHc Poccun ¢ npocbbolt fatb yKasaHue coTpya-
HuKam PocmoppeudnoTa pewnts Bonpoc ob nc-
KNIOYEHUM HECKOSIbKNX HaYUYHO-3KCNeAULIMOHHbIX
1 Hay4YHO-MccnepoBaTeNlbCKux cyaos 13 Peectpa
KaTeropmpoBaHHbIX 06GbEKTOB TPAHCMOPTHOWN UH-
bpacTpyKTypbl 1 TPAHCMOPTHBIX CpeacTs. MUHTpaHC
Poccum otkazan, n «CesepHoe YIMC» o6kanoBasno
JaHHOe pelleHune B cya.

Cyn oTKaszan, ykasas, UTo 3aABUTENb NCMONb3yeT
CMOpHbIe Ccyaa B Lensx, nognafaroLmnx nog noHATHe
«TOProBOEe MOpernJiaBaHune», NpeayCMOTPEHHOE CT. 2
KTM P®, cooTBeTCTBEHHO, laHHbIe Cyfa B cuny Tpe-
60oBaHMI noan. «r» n. 11 ct. 1 ®epgepanbHOro 3akoHa
oT 9 deBpana 2007 r. N2 16-M3 «O TpaHCNOPTHOW
6e30MacHOCTU» ABMATCA TPAHCMOPTHLIMU CPea-
CTBaMu, B CBA3U € Yem y PocmoppeudnoTta B flaHHOM
Cnyyae OTCYTCTBYHOT OCHOBaHMA A1 UCKITIOYEHMA
CropHbIX CyAoB 13 Peectpa. AnennAunOHHbIM Cy-
LOM peLleHne OCTaBNeHO 0e3 N3MeHeHHUs.

3aABuTeNb BblABMIran cieaytoLie fOBOAbI.

1. Ha cnopHble cyga He pacnpoCTpaHATCA Tpe-
60BaHus, ycTaHoB/eHHble QefepasibHbIM 3aKOHOM
«O TpaHCNoOpPTHOWN 6e30MacHOCTU» BBUAY TOTO, YTO
3aABUTENb NCNONb3yeT CNOPHbIe CyAa ANA rocy-
AapCTBEHHON (NPaBUTENbCTBEHHOW) HEKOMMEP-
Yyeckom cny0bl, K KOTOPOI B COOTBETCTBUM C Y. 2

CT. 3 KTM PO He nprMeHATCA NpaBuia TOProBoro
MopeniaBaHus.

[oBoA OTKNOHEH CyAOM, NOCKOJIbKY CyAa 1UC-
Nosib3yoTCA AN1A NPOBeAeHNA HayUYHO-CCNe[oBa-
TENbCKNX PaboT B 06/1aCTN rMapOMeTEOPONOrnN
N CMEXHbIX C HEe 06M1acTsAX, MOHUTOPWHIa 3arpss-
HEeHMA OKpyXaloLlen cpebl, YTO Nognagaet nog
NnoHATNE [eATENbHOCTU, CBA3AHHOM C TOProBbIM
MopenaBaHuemM cornacHo ct. 2 KTM PO.

Kpome Toro, B COOTBETCTBUM C YCTAaBOM 3aABU-
TeNA OH MOXKEeT OCYLLEeCTBAATb NPUHOCALLYIO 4OXOL
[eATeNnbHOCTb MO JOroBOPaM Ha BO3ME3HOWN OCHO-
B€, a TaKXe OfiHMM M3 BUAOB [eATeNIbHOCTY, He fAB-
NAKLWMMCA OCHOBHbIM 1 COOTBETCTBYIOLLMM LIeNAM
AeATeNbHOCTY YUupexAeHus, ABNAIOTCA NepeBo3Ka
1 dKCNeanpoBaHve rpy30B, B TOM YMCe OMacHbIX,
1 NACCaKUPOB MOPCKMM TPAHCMOPTHOM Y BHYTPEH-
HUM BOZHbIM TPAHCMOPTOM.

Kak yka3an 3aABuTesnb, OH UCNONb3yeT cyaa
AnAa obecneyeHna GYHKUMOHUPOBAHUA U XKU3He-
AeATeNbHOCTN TPYAHOAOCTYMHbIX MOMAAPHbIX Me-
TEOCTaHUWN, YTO NpeanonaraeT JOCTaBKY rPy30B.,
nepeBO3Ky NacCcaXmnpos.

2. B HacToALlee BpemaA 3aaBUTENb HE OCYyLLeCT-
BNAET NepeBO3KYy MacCaKMpPOB 1 rpy30B NOBbILLIEH-
HOW OMacHoCTU.

Kak ykasan cyp, y 3aABuTena ecTb NpaBo OCy-
WeCTBNATb TaKylo AeATeNbHOCTb, a caM aKT He-
OCyLleCTBIEHMA B HacToALWee BpeMs 3ToM Aen-
TENIbHOCTW He NCKITIYaeT BEPOATHOCTb ee OCy-
wecTBneHns B 6yaywem. Kpome Toro, cT. 2 KTM PO
He NCKNoYaeT BO3MOXHOCTb NCNONb30BaTb CyAa
ONA VIHbIX Uenei, K KoTopbiM MOTyT 6bITb Npume-
HeHbl MpaBuia TOProBOro MopeniaBaHus, a, ce-
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[,0BaTeNbHO, Lienn NCMoNb30BaHNA CY[0B 3aKOHOM
He OrpaHuYeHbl.

3. Cypa ocyuwecTBnAT rocyfapcTBeHHyto (npa-
BUTENbCTBEHHYI0) HEKOMMEPUECKYIO Cly»by, a, cre-
[0BaTefIbHO, He NCMOJIb3YIOTCA B LIeSIAX TOProBOro
MoOpenfaBaHuA.

Cyp ykasan, uto 3akpenneHue rnpasa ocyLLecT-
BNATb AeATENbHOCTb, MPUHOCALLYIO JOXOA, B YCTaBe
OpraHu3auuy NpoTMBOPEYNT YCNOBMIO NCMONb30Ba-
HWA CYiHa TONbKO ANA NPaBUTENIbCTBEHHON HEKOM-
MePYECKOM CNY»KObl, YTO UCKIOYAET BOSMOXHOCTb
npumMmeHeHua u. 2 cT. 3 KTM PO. BoinonHeHwne pabor,
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onjaynBaembix N3 CpefcTs dpefepanbHoro 6toa-
XeTa, 1 BbINOJIHEHME rOCyAapCTBEHHOMO 3aAaHus,
COrNacHoO 3aKOHOAATENbCTBY O TOPrOBOM MOpena-
BaHUU, He ABMAITCA OCHOBAHMEM AN OTHeCEeHUA
CyHOB K CyaMm, KOTOpble NCNONb3YITCA B UHTepe-
cax NpaBUTENbCTBEHHOM HEKOMMEPYECKON CIyX-
6bl. B npoTBHOM cniyyae Bce CyAa, HaxoadAwmecs
B cobcTBeHHOCTU Poccuinckom Oepepaumm 1 3aKkpe-
njeHHble Ha BeLWHOM npaBe 3a OpraHm3aunamm,
Ha KOTOpble BO3/10XKeHa 0653aHHOCTb MO BbIMNOJI-
HeHMI0 roCyAapCTBEHHOrO 3afaHnA, HeCyT NpaBu-
TeNIbCTBEHHYIO CNy»KOy. ®



I1l. REVIEW OF RUSSIAN CASE LAW

A Commercial Vessel or a Vessel
Carrying out a State (Government)
Non-commercial Service?

Judgement of the 9" Commercial Court of Appeal dated January 18, 2021
No. 09Al1-69250/2020 in case No. A40-40737/2020 (Federal state budgetary
institution (FSBI) “Northern UGMS” v Rosmorrechflot)

We will consider an interesting case about the
possibility of removing ships carrying out the
state (non-commercial) service out of the scope of
merchant shipping.

The use of ships for governmental non-com-
mercial service can also be attributed to merchant
shipping.

FSBI“Northern UGMS” applied to the Ministry of
Transport with a request to instruct the employees
of Rosmorrechflot to resolve the issue of excluding
several scientific expeditionary and research vessels
from the Register of categorized objects of transport
infrastructure and vehicles. The Ministry of Transport
refused and the Northern UGMS appealed this de-
cision to the court.

The court denied the claim, stating that the
claimant operates the disputed vessels for purpos-
es falling under the concept of merchant shipping
provided for in Art. 2 of the Russian Merchant Ship-
ping Code. Namely, these vessels, fall under the
para. 11(g) of Art. 1 of the Federal Law “On Trans-
port Safety”, therefore Rosmorrechflot in this case
has no grounds for excluding the disputed vessels
from the Register. The court of appeal upheld the
judgement.

The claimant made following submissions:

1. The disputed ships are not subject to the
requirements established by the Law on Trans-
port Safety due to the fact that the applicant uses
the disputed ships for the state (government)
non-commercial service. According to Art. 3(2) of
the Russian Merchant Shipping Code, does not
reply to this service.

This submission was rejected by the court, since
the vessels are used to carry out research work in
the field of hydrometeorology and related areas,

monitoring of environmental pollution, which fall
under the activities associated with merchant ship-
ping in accordance with Art. 2 of the Russian Mer-
chant Shipping Code.

In addition, according to the Charter of the
claimant, they can carry out business activities
under contracts, and one of such activities is the
transportation and forwarding of goods, including
dangerous ones, and passengers transport and in-
land waterway transport.

The claimant indicated, he operates ships to en-
sure the functioning of hard-to-reach polar meteo-
rological stations, which involves delivery of goods,
transportation of passengers.

2. Currently, the claimant does not carry out the
transportation of passengers and high-risk goods.

As the court pointed out, the applicant is nev-
ertheless entitled to carry out such activities, and
the very fact of not carrying out this activity at the
present time does not exclude the possibility of its
implementation in the future.

Also, Art. 2 of the Russian Merchant Shipping
Code does not exclude the possibility of using ships
for other purposes to which the rules of merchant
shipping may be applied, and therefore, the purpos-
es of using ships are not limited by law.

3. Ships carry out state (government) non-com-
mercial service and, therefore, are not used for mer-
chant shipping.

The court indicated that the consolidation of the
right to carry out business activities in the Charter
of the organization contradicts the submission of
using the vessel only for a governmental non-com-
mercial service preventing the application of the
Art. 3(2) of the Merchant Shipping Code of the Rus-
sian Federation.
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The performance of work paid for from the
federal budget and following the state assignment
but falling under the legislation on merchant ship-
ping should not be a basis for classifying ships as
ships that are used in the interests of the govern-
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ment non-commercial service. Otherwise, all ships
owned by the Russian Federation and assigned to
the organizations that are entrusted with the obli-
gation to fulfill the state assignment would be of
non-commercial service. =
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Aemepenx Npy KOHTEUHEpPHOM

nepeso3ke?

lMocmaHoeneHue TpuHadyamozo apbumpax<Ho20 ane/IAYUOHHO20 Cy0d
om 18 saHeaps 2021 2. N2 13Al1-33576/2020 no oeny N° A56-11369/2020

(000 «MopmpaHc» v 000 «[Jemomekc»)

M3 cynebHbIX akTOB MO AaHHOMY efly He COBCEM
NOHATHA NPUYNHA BO3HNKHOBEHUA cnopa. Heac-
HO, TO I UCMONHUTESb MbITANICA AOMOSIHUTENIbHO
oboraTnTbCA Ha cymmy Tpebyemoro aemepenxa,
HeCMOTpPSA Ha TO UTO Takow Aemepemk GakTnyeckm
He onayvBan, To N1 o6CcToATeNbCTBA Aena n3so-
MeHbl He COBCEM MOJIHO. YUnTbIBas, UTO B Cnope
durypmpyet KoHTeHepHas nepeBo3Ka, TpeboBa-
Hue ynnaTbl AeMepeaa 3a NpoCTon BCero cygHa
ABMAETCA JOBOSIbHO HEOOBIYHBIM.

Mexgy OO0 «MopTpaHc» (ncnonHutenb) n 000
«[leToTeKC» (3aKa3umk) Obin 3aKknyYeH JOroBop
06 OKaszaHWM YCnyr, CBA3aHHbIX C OpraHm3aunen
nepeBo3KM 1 TPAHCMOPTHO-3KCNeANTOPCKOro 0b-
CNY>KNBaHWA rPy30B 3aKa3uMKa B COOTBETCTBUN
C YCJIOBUAMU JOTOBOPA Y MPUAOKEHMAMU K HEMY.
[nAa BbINOAHEHNA YCNYr UCNONHUTENDb 3aKiovaeT
B TOM UYnMcnie 4OroBOPbI NepeBo3Ku. B cnyuasx, Kor-
[la nepeBO3Ka rpy30B BbINOHAETCA MOPCKM UK
peyHbIM TPAaHCMOPTOM, 3aKa3unk AsnaeTca dppax-
TOBaTesleM No COOTBETCTBYIOLLEMY AOTOBOPY Nepe-
BO3KW (4apTepy) v (U1) KOHOCAMEHTY, 3aKJlloueHne
KOTOpOro obecrneyrBaeT NCMONHUTENb.

WcnonHutenb opraHn3oBan BbINOMHEHVE MOpP-
CKOW NepeBO3KM rpy3a OTBETUMKa B KOHTENHepe
Ha cygHe “Atlantic Runner 11”; 6bin BbinMcaH KOHO-
CaMeHT, rge B KauecTBe ¢ppaxToBaTens yKasaH oT-
BETUMK. VI3-3a 3aHATOro Npryana B MOPTY BbIFPY3KY,
CyZHo Oblfo NPULLIBAPTOBaHO Yepes 3 CYTOK 6 YacoB
1 55 MMHYT nocne nofaym HOTMcCa O TOTOBHOCTW.
Nonaras, uto cTanuHoe Bpema cocTaBnAeT 24 yaca
C MOMEHTA HanpaBfeHUA HOTKCa O FTOTOBHOCTU K MO-
rpyske (Bbirpy3ke), nctew NpeabABM K OTBETUUKY
TpeboBaHwue 06 onaTte NPocToA cyaHa (aemepenxe)
no ctaske 15 000 gonn. CLUA 3a cyTkn unm nponop-
LIMOHAJIbHO 3a YacTb CYTOK npocToA. OTBeTUMK OT-
Ka3asncsa ynnaumeaTb 3Ty CYMMY, 1 UCTel, obpaTunca
B CyZ, KOTOPbI OTKa3an emy. ANennAaumnoHHbIn cya
OCTaBWUN peLleHre 6e3 N3MeHEHNA.

PelueHne B nonb3y oTBETUMKA NPUHATO C y4e€TOM
cnegyoulero.

1. YcnoBus nepeBo3KK, Ha KOTOPble JaHa CCblfiKa
B KOHOCAMeHTe, He cofiepKaT NosoxeHun ob ynna-
Te femepepnrka nepeBo3yunKy. YCnoBua 3akpennsa-
0T 06A3aHHOCTb OTNpaBuUTeNns (rpysononyyaTens)
TOSIbKO MO oniaTe 3afep>KKn KOHTernHepa B NOpTy
norpy3Ku (BbIrpy3Ku).

2. Cyyetom cT. 308 K PO ycnosua gorosopa
06 oKasaHuW yCcnyr TPaHCNOPTHOW 3KCNeanuum
06 ynnaTte gemepenrka He pacLUMpsIoT 1 He JoMOo-
HAIOT YCNOBMNA CTAaHAAPTHOIO [OroBOpa MOPCKOM
nepeBO3KM NO KOHOCAMEHTY.

3. VicnonHuTenb He ABNAETCA NepeBO3UNKOM UK
CYLOBbIM areHTOM U He MOXKeT TpeboBaTb ynnaTtbl
Aemepenxa.

4. JoBog ncnonHutena ob ynnate gemepenxa
komMnaHum G. Olsson Logistics Ltd. oTknoHeH, no-
CKOJIbKY NMOCneHAA OKa3blBana 3KCneanTopcKme
yCcnyru NcTuy no opraHmMsauunm nepeBosKkn rpysa
oTBeTuMKa Ha ycnosuax LILO CaHkT-lNeTepbypr —
[anBecTOH, ClopBeiepckoMy 06CyKMBaHUIO rpy3a
npwv NOrpysKe, opraHn3aumm nogavm KOHTenHepa.
B akTax, nognucaHHbix G. Olsson Logistics Ltd., yka-
3aHO, UTO YCTYr1 OKa3blBaNNCb B KaYecTBe KCne-
ANTOPA, @ He B KaueCTBe MOPCKOro nepeBo3ynkKa.
natexxHoe nopyyeHne Ha cymmy 34 323,00 gonn.
CLUA He copepxuT nHpopmauum B HazHauYeHUN
nnatexa o6 ynnate gemepepna MOpCKoMy nepe-
BO3UUKY.

5. OpraHu3aTopbl NepeBo3ku — NpodeccmoHanb-
Hble 3KCneanTopbl — CBOMM 6e3fencTBnem camu
CNoco6CTBOBaNM BOSHNKHOBEHMIO 3afi€PKKU B Bbl-
rpy3Ke KOHTeliHepa rpy3onosyyatens ¢ 6opTta cyaHa
“Atlantic Runner II”, Tak Kak OTBETUYMK Ha JAHHOM 3Ta-
ne nepeBO3KM HNKAKUX AeNCTBUI NpeanpuHMMaTh
He MOr 1 He JofIXeH 6blN1 B Crny yCNoBUIA fOroBOPa,
1 CaMU HeCyT PUCK HacTynneHnsa HebnaronpuATHbIX
nocneacTBUm B pe3ynbTaTe CBOUX AENCTBUN. B
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Demurrage for Container Shipping?

Resolution of the 13" Commercial Court of Appeal dated January 18, 2021
No. 13AP-33576/2020 in case No. A56-11369/2020 (LLC Mortrans v LLC Detotex)

The reason for the dispute is not entirely clear
from the judicial acts in this case. It is not quite clear
whether the contractor tried to enrich himself by the
amount of the required demurrage, despite the fact
that such demurrage was not actually paid for, or the
circumstances of the case are not completely stat-
ed. Considering that the dispute involves container
transportation, the requirement to pay demurrage for
the demurrage of the entire vessel is rather unusual.

Mortrans LLC (contractor) and Detotex LLC (cus-
tomer) entered into an agreement on organization
of transportation and freight forwarding services for
the customer’s cargo. For the performance of the
services, the contractor should enter into carriage
contracts. In cases where the carriage of goods is
carried out by sea or river transport, the customer
is the Charterer under the relevant contract of car-
riage (charter) and / or bill of lading, the execution
of which is provided by the contractor.

The Contractor organized the sea transportation
of the defendant’s cargo in a container on the Atlan-
tic Runner Il vessel, a bill of lading was issued, where
the defendant was indicated as the charterer. Due
to a busy berth in the port of discharge, the vessel
was moored 3 days, 6 hours and 55 minutes after
the notice of readiness was submitted. “Assuming
that the lay time is 24 hours from the moment the
notice of readiness for loading (unloading) was sent,
the plaintiff filed a claim against the defendant for
payment of the ship’s downtime (demurrage) at
the rate of 15,000 US dollars per day or in propor-
tion for part of the day of downtime”. The defendant
refused, and the plaintiff went to court, which also
refused the plaintiff. The Court of Appeal upheld
the decision.

The decision in favor of the defendant was made
taking into account the following:
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1. Conditions of carriage referred to in the bill
of lading do not contain conditions for payment
of demurrage to the carrier for the demurrage
of the vessel. The conditions stipulate the obli-
gation of the shipper / consignee only to pay for
the delay of the container at the port of loading /
unloading.

2.Taking into account Art. 308 of the Civil Code
of the Russian Federation, the terms of the contract
for freight forwarding services on payment of de-
murrage do not expand or supplement the terms
of the standard contract of sea carriage under a bill
of lading.

3. The Contractor is not a carrier or a shipping
agent and cannot demand payment of demurrage.

4.The contractor’s argument about payment of
demurrage to G. Olsson logistics Ltd. rejected be-
cause G. Olsson logistics Itd. provided forwarding
services to the plaintiff in organizing the transpor-
tation of the defendant’s cargo on the terms of LILO
St. Petersburg - Galveston, survey service of the
cargo during loading, organizing the delivery of
the container. The acts signed by G. Olsson logis-
tics Itd indicate that they provided the services as
a freight forwarder, not a sea carrier. The payment
order in the amount of 34 323.00 US dollars does
not contain information on payment of demurrage
to the sea carrier.

5.The organizers of transportation — professional
forwarders by their inaction themselves contributed
to a delay in the unloading of the consignee’s con-
tainer from the Atlantic Runner Il vessel, since the
defendant at this stage of transportation could not
and should not have taken any action due to the
terms of the contract, and they themselves bear
the risk of adverse consequences as a result of their
actions. =
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byHKepHaA KOHBEHLUMA 2001 T. -
nepsbiv cyaebHbin onbiT B PO

lMocmaHosneHue Apbumpa<Hozo cyoa Cegepo-3anadHo20 oKpyaa
om 21 aHeaps 2021 2. no deny N° A56-79050/2019 (DIbY «AMI1 banmutickozo mops»,
000 «Koumyp Cl16» v Marathi Shipping, The Standard P&I Club)

MexkgyHapoaHasa KOHBEHLMA O rpaXxgaHCKom
OTBETCTBEHHOCTM 3a ywwepb oT 3arpAsHeHns OyH-
KepHbIM TONMBOM (fanee — byHKepHasA KOHBEH-
umA) 6bina npuHATa B JIoHZoHe 23 mapTa 2001 T.
1 BCTynuna B cuny 21 Hoabpa 2008 r. (Mo ucteyeHnm
rofia nocse gatbl, Korga 18 rocygapcrs, BKO4Yasn
NATb rOCyAapCTB, KaXKAoe 13 KOTOPbIX UMeeT GnoT
obLe BanoBor BMECTUMOCTbIO He MeHee T MIH,
nognucanu (patnduumposann) KoOHBEHLNIO UK
NPUCOEANHUINCD K HEN).

Poccna npucoegnHunacb K ByHKepHO KOHBEH-
umn (OepepanbHbl 3aKoH oT 3 aekabpa 2008 r.
N2 230-03), koTopasa AnA Halewn CTpaHbl BCTYNWa
B cuny 24 maa 2009 .

QepepanbHbiM 3aKOHOM OT 14 utoHA 2011 1.
Ne 141-03 B KTM PO 6bina BBegeHa rm. XIX.1 «OTBeT-
CTBEHHOCTb 3a ywwepb oT 3arpA3HeHNA OYHKepHbIM
TonnmMBom». o CcyTu, faHHaA rnaBa npeacTaBnaeT
Co60V NPAKTMYECKN JOCIOBHYIO NMMIEMEHTALNIO
HOpM KOHBEHLIMY B POCCUMINCKOE 3aKOHOAATENbCTBO.

C 2009 r. B Poccnn He 6bIno 3Ha4Mmoro (no
yllepby oKpy»KatoLeli cpefie) pas3nusa 6yHKepHO-
ro TONA1BA, KOTOPLIN Obl NoAnagan nog Aencrene
KoHBeHUuN.

CnycTta noutu 10 neT nocne BCTYNSEHUA B CUTY
KoHBeHuuun ana Poccun Takon pasnue ciyumnnca
B CaHkT-lMeTepbypre.

®akTbi: 19 nioHA 2019 r. B MOPCKOM MOPTY
«bonbwon nopt CaHkT-lNeTepbypr» nponsowwen
pa3nue 6yHKepHOro TomnvBa C MHOCTPAHHOIO Cy-
xorpysa “LOZA” (bnar Manbta), B pe3ynbTtate yero
OKasaNnncb 3arpA3HEeHHbIMM aKBaTOPUA N CTEHKN
npryanoB YrofbHOW raBaHn, MOPCKKEe Cyaa, Haxo-
OVIBLUMECS B aKBAaTOPUM B MOMEHT pa3nuea. Marathi
Shipping (cynosnageneu) n The Standard P&l Club
(cTpaxoBLyMK) B TOT Xe geHb npusneknn OO0 «Mop-
CKas 3Konorusa» Ana yctpaHeHna NocneacTBui 3a-
rpA3HeHUA.

B cBoto ouepenb OIBY «AgMUHMCTPaUNSA Mop-
CKMX NopToB bantunckoro mopsa» nprBnekna cBo-
ero nogpagumka no rockoHTpakty — OO0 «KoHTyp
CMo6» - pna ocyuwecTsneHnsa paboT no nukemga-
Luu 3arpasHeHna, a Bnocnenctsum ycrynmna OO0
«KoHTyp ClM6» cBOU NpaBa TpeboBaHUA O BO3Me-
LWEeHUN YObITKOB (CTOMMOCTY YOOPKU aKBaTOpUn
nopTa OT pa3nunBa Ma3syTa). Ha TOT MOMeHT cyaoBna-
fenbLem Obiny NponsBeeHbl YacTUYHbIE pacyeTbl
¢ OO0 «Mopckas skonorua». 000 «KoHTyp CM6»
nonyuuno nnatex s pasmepe 580 000 gonn. CLLIA
(okono 36,5 MnH py6.) 1 HE3aBMCKMYIO rapaHTUIo
P&l knyba Ha TaKylo e cymmy.

QOIrbY «AOMMHUCTPaUMA MOPCKMX NopToB ban-
TUINCKOrO MOPsA» 06PaTUIOCh C UCKOM B CYA K CY-
posnagenbuy (Marathi Shipping) n cTpaxoBLuky
otBeTcTBeHHOCTYU (The Standard P&I Club). Vick 6bin
npegbaABMeH K ABYM OTBETUMKaM ConuaapHo. Bno-
CnefcTBUM BBUAY COCTOABLUENCA YCTYMKN NpaBa
TpeboBaHuA ncTel 6611 3ameHeH Ha OO0 «KoHTyp
ClM6», a nckoBble TpeboBaHWA YTOUHEHDI 1 yBENU-
yeHbl 4o 103 msH py6.

MprBneYeHHbIN CyaoBnagenbLem 1 CTPaxoBLYu-
KOM K OTBeTCTBEHHOCTU cneumanuct ITOPF (Mex-
AyHaponHaa defepauns BnagenbUeB TaHKEPOB
Mo NpeaoTBPALLEHMIO 3arpsA3HeHWI)' B pesynbraTe

' ITOPF - HeKOMMepUeCKasi opraHu3auums, cosgaHHas Ba-
Aenbuamy MUPOBOTo TaHKEPHOro ¢hnoTa 1 NX CTPaxoB-
wukamu ans 3eGeKTUBHON NUKBUAALNM MOPCKUX pas3-
NNBOB HEDTU, XMMUNYECKMX NPOAYKTOB U APYrVX BPeOHbIX
BeLlecTB. TexHMYecKme ycnyru BKYalT pearnpoBaHme
Ha aBapuiHble CUTyaLunK, NpefocTaBneHne KOHCYNbTauui
Nno MeToaM OUNCTKM OT 3arpA3HEHMA, OLleHKY HaHECEHHO-
ro yuiep6a, aHanu3 npeabsBleHHbIX NCKOB, MOMOLLb B CO-
CTaBNEeHUN NaHOB NUKBMAALMM PA3NIMBOB 1 NpegocTaBe-
HUe 0byueHns 1 nHbopmaLmoHHoN noaaepxku. Co Bpe-
MeHu co3faHnsa ITOPF B 1968 . TeXHUYECKUI NepCcoHan
3TON OpraHm3auny NPUHNMaN HenocpeaCcTBEHHOE yya-
CTue B NMKBMAaLMm okoso 800 pa3nvBOB NP aBapUNHbIX
cuTyaumax B 100 cTpaHax ¢ npegocTaBieHMeM HayUHbIX
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nccnefoBaHNA JOKYMEHTOB, ONpoca COTPYAHNKOB
000 «KoHTyp CIM6» 1 NMYHOro OCMOTPA aKBaATOPUN
nopTa NOATBEPAUI TONbKO 6 MITH pyO.; B OTHOLLEHNM
pacxofos elue Ha 20 miH py6. y OO0 «KoHTyp CMN6»
6blnM 3anpoLLeHbl JOKYMEHTbI; OCTaflbHaA YacTb
pacxofoB 6blia OTKNOHEeHa Kak Heo6oCHOBaHHas.

Cyposnafenew, ocnapusasn pa3mep pacxonos
Ha NMKBMZALMIO NOCNeACTBMI pa3nvBa MasyTa, Nx
pa3yMHOCTb, XOAATaNCTBOBAJ O Ha3HAaYeHUN SKC-
nepTtusbl, 06 ncTpeboBaHNN JOKa3aTeNbCTB, NOA-
TBEpxAatowmx pacxogbl OO0 «KoHTyp ClM6», npes-
CTaBWUN aNbTEPHATUBHbIE pacyeTbl CMeLnanmcToB.
Mo ero MHeHMio, CTOUMOCTb PaboT He NpeBbllana
25 MnH py6.

CTpaxoBLMNK OTBETCTBEHHOCTU, MPUB/IEUYEHHDbIN
B KauecTBe COOTBETUMKA, MPUAEPKUBANCA NO3NLIAN
cypoBnagenbLa 1 JONOSIHUTENBHO YTBepXAas, YTo
OTCYTCTBYIOT MPaBOBble OCHOBaHWA ANA Npusneye-
HMA ero B KayecTBe CONMAAapPHO OTBETCTBEHHOTO.
BO3MOXKHOCTb NpeabABNEeHUA NCKa K CTPaxoBLU-
Ky Ha OCHOBaHMM CT. 7(10) ByHKepHOWN KOHBEHL MM
nn.5crt. 336.9 KTM PO He BneyeT BO3HUKHOBE-
HVe CoNnMaapHON OTBETCTBEHHOCTM CTPAxXOBLLMKa
CO CTpaxoBaTesieM — MPUYMHUTENEM Bpeaa.

Cype6Hble akTbl: ApOUTPaXKHbIM CyaoM I. CaHKT-
MeTepbypra v JleHnHrpagckom obnactn nck OO0
«KoHTyp CIM6» 661N YOOBNETBOPEH NOYTU B NOJ-
HoM o6beme. C yueTom ynnayeHHbix 580 000 gonn.
CLUA (okono 36,5 MiH py6.) Cya peLwns B3bicKaTb
CONMAapHO C CyaoBnafenbua 1 CTPaxoBLYMKa
58312671 py6. 31 kon. yobITkoB (807 265,62 fonn.
CLUA no Kypcy Ha fieHb BblHECEHUA peLleHnsa —
30 ntona 2020 r.), onpepenve o6y CTOUMOCTb
pacxofoB Ha NMKBMAaLUmto 6onee yem B 97 MiH py6.

Cyn oTKasan B Ha3HauyeHUn cygebHom sKkcnep-
TW3bl, MOCYNTAB, YTO NPEeACTaBNEHHbIX B AENO 3a-
KJIOUEHUI CneLunanmncToB AOCTAaTOYHO ANA OLEeHKN
pa3yMHOCT! 1 0OOCHOBAHHOCTU Mep, MPUHATbIX
WCTLOM NO NPEeAOTBPALLEHMIO U YCTPAHEHUIO yLep-
6a OT 3arpsA3HeHMA.

B o6ocHOBaHMe convpaapHol OTBETCTBEHHOCTH
CypoBnafenbua — NpUYMHUTENA BPeaa U CTPaxoB-
LKA OTBETCTBEHHOCTM Cy[, COCnanca Ha cam dakT
CTpaxoBaHua (GUHaHCOBOro obecneyeHns) rpax-
AAHCKOW OTBETCTBEHHOCTU 3a yuwepb oT 3arpAas-
HeHnA OYHKepPHbIM TOMIMBOM, @ TakXKe Ha TO, UTO
CTPaxoBLUMKOM Obifia BblgaHa rapaHTia (LOU) B obe-
cneyeHuve TpeboBaHun nctua. Mo MHeHWto cyaa,

1 NpeaMETHBIX PeKOMeHZaLUMI Mo Mepam yaaneHus pasnu-
BOB, YCTPAHEHMIO X SKOJIOMMUYECKMX U SKOHOMUYECKIIX MO-
CNefCTBUI 1 BO3MELLEeHMIO MPUUYNHEHHOTO yllepba.
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LaHHble 0OCTOATENbCTBA O3HaYaIvi BO3HNKHOBEHMWE
y CTPaxoBLyKa CONNAAPHOrO C MPUYNHUTENIEM Bpe-
[a obA3aTeNnbCTBa BO3MECTUTD yLep6.

TpvHaguaTbil apOUTPAXKHbBIV aNeNNALNOHHbBIN
Cyn noffepkan BbIBOAbI CyAa NePBON MHCTAHLNN,
0oCTaBMB pelweHne 6e3 nsmeHeHus. Mo MHeHUIO
anennAunoHHoro cyaa, rm. XIX.1 KTM P® npego-
CTaBnAeT NPaBo NpeabABeHNA NCKa KaK K CY[0B-
nagenbly, Tak N K CTPaxoBLUMKY OTBETCTBEHHOCTU
(n. 115 cT.336.9 KTM PO). MyHKT 10 cT. 7 ByHKepHOM
KOHBEHLUW TaKXe NpefyCcMaTprBaeT, YTO CTPaxoB-
LUK BripaBe TpeboBaTb NPUBNEYEHNS K YYACTUIO
B lene COOCTBEHHMKA CyAHa B KauecTBe COOTBETUN-
Ka. 1o MHeHMI0 cyfa, CTaTyC «COOTBETUMK» O3HaYaeT
BO3HUKHOBEHVe convaapHor 06Aa3aHHOCTY Y 060Mx
OTBETUMKOB.

Kpome Toro, cyn oTMeTus, YTo B COOTBETCTBUM
co cT. 322 TK PO connpapHaa 06a3aHHOCTb (OTBET-
CTBEHHOCTb) UK connpapHoe TpeboBaHMe BO3-
HUKaEeT, ecv 3TO NPeayCMOTPEHO fJOTOBOPOM WU
YCTaHOBJIEHO 3aKOHOM, a TakXKe cocnanca Ha akT
Bbl4aun rapaHTumnHoro nucbMa (LOU) cTpaxoBLym-
KOM OTBETCTBEHHOCTM — KJlybOM B3aMMHOrO CTpa-
xoBaHua The Standard P&l Club.

ApbutpaxHbin cyn CeBepo-3anagHoro oKpyra
C BbIBOJAMU HMXKECTOALMX CYAOB HE COrnacuncs;
pelueHne ApbuTpaxHoro cyna r. CaHkT-lNeTepbypra
1 JleHnHrpagckom obnacTu 1 noctaHoBneHve Tpu-
HaALUaToro apOUTPa)kHOro anenisALMOHHOIo cyaa
6bINY OTMEHEHbI, a AeN0 HanpaBieHO Ha HOBOe
paccmoTpeHue B Cy[ NepBOr MHCTAaHLMN B MHOM
cynebHom cocTaBe.

Cyn KacCauMOHHOM UHCTAHLUN OTMETUI, YTO
CTPaxOBLWK 1 CyAOBNaAeneL He ABNAIOTCA CONpu-
UNHNUTENAMU BpPefa 1N He HeCyT CONMaapHYyto oT-
BETCTBEHHOCTb MO NpPeabABIEeHHOMY TPe60BaHMIO
(n.3cT. 1079 TK PO). ConnpapHoe 0653aTeNbCTBO
BO3HMKAeT TOJIbKO B Ciyyasx, NpAMO npeaycmo-
TPEHHbIX 3aKOHOM KK gorosopom (n. 1 cT. 322
MK PO). MyHKT 5 cT. 336.9 KTM P® gonyckaeT BO3-
MOXHOCTb NpeabABIeHNA NCKa HaNpPAMYIo K CTpa-
XOBLUMKY, OfHAKO He yCTaHaBAMBaeT CONMAAPHYI0
OTBETCTBEHHOCTb 3aCTPaxOBaHHOIO finua (CTpaxo-
BaTesA) 1 CTPAXOBLUMKA, PABHO KaK He 3aKpennaT
€€ U NHble HOPMbl POCCUNCKOTO 3aKoHoAaTeNb-
cTBa. VicTel BNpaBe BbibpaTh, K KOMY NpeabABUTb
NCK — K cygoBnagenbLy nnbo K CTpaxoBLUUKy OT-
BETCTBEHHOCTU. B cnyyae npeabaBneHna ncka
K CTPaxOBLMKY OTBETCTBEHHOCTW MOCNeaHUN’
BNpaBe noTtpeboBaTb NpuUBNEYEHUA CyfoOBNa-
Jenbla B KayecTBe COOTBETUMKA (Npoueccyanb-
HOe [1eCTBME); CONNAAPHON OTBETCTBEHHOCTM NpU



3TOM He BO3HWUKaeT. [TpuBneyeHmne cTpaxoBLinKa
K conupapHon oTBETCTBEHHOCTU CO CTpaxoBaTe-
nem (cyposnagenbLem) NPOTUBOPEYNT BbllleyKa-
3aHHbIM HOPMaMm MaTepuranbHOro npaea. Hopmbl
rpa[aHCKoro 3aKoHoZaTeNbCTBa He NpegycMa-
TPYBAOT CONMAAPHOM OTBETCTBEHHOCTY NPMYK-
HUTeNA Bpeda 1 CTPaxoBLUMKa, 3aCTpaxoBaBLIero
€ro OTBETCTBEHHOCTb.

Kpome TOro, Cya KacCauMOHHOW MHCTAHL UK
OTMETUN, YTO Npu onpepeneHnn yuepba ot 3a-
rpA3HeHMA OYHKepHbIM TOMAMBOM (T.e. CTOMMO-
CTV Pa3yMHbIX BOCCTAHOBUTESIbHbIX Mep, KOTopble
baKTUYECKM NPUHATDI MW SOMKHbI ObITb MPUHATDI,
a TakXe npegynpeauTeNibHbIX Mep B COOTBETCTBUN
€0 CT. 336.1 KTM PO v cT. 1 ByHKepHOW KOHBEHLMW)
TpebytoTcA cneumnanbHble 3HaHWA. [pu HoBOoM pac-
CMOTPEHUN CYyRY HEOOXOAUMO 0O6CYANTbL BOMPOC
0 Ha3HauYeHUU 3KCNepTU3bI.

KommeHTapwmii: B JaHHOM fienie npeacTasna-
I0TCA MHTEPECHBIMM [iBa MPaBOBbIX BOMPOCA: CO-
nuAapHasa OTBETCTBEHHOCTb MPUYNHUTENA Bpeda
N CTpaxoBLyMKa NO POCCUIACKOMY MpaBy, a Takxe
onpepeneHye ywepba ot 3arpasHeHns OyHKepHbIM
TOM/IMBOM.

Conupa PpHaA OoTBETCTBEHHOCTb

Becbma MHTepeCcHO, UTo AOBOAbI UCTLA M BbIBOA
CYLOB HKECTOALMX MHCTAHUMIA O CONMAAPHOM
OTBETCTBEHHOCTU CTPaxoBLyMKa OblIN OCHOBaHbI
Ha nonoxeHnax n. 5 ¢1. 336.9 KTIM PO nn. 10 ct. 7
byHKkepHOW KOHBEHUNM, B KOTOPbIX YKa3aHo, UTo,
ec/In UCK NpeabaAB/ieH HEMOCPELACTBEHHO K CTpa-
XOBLLMKY, TO CTPaXOBLUVK BripaBe noTpebosaTtb Npu-
BleYeHnA COOCTBEHHUKA CYAHaA K yyYacTuio B fene
B KauecTBe COOTBETUMKA. B OTHOLWEHNI 3TUX HOPM
npaBa Cyf KacCaLuMOHHOW MHCTAHLMW OTMETUT, YTO
3TO NpoueccyanbHoe AeNCTBUE U MO3TOMY CONMaap-
HOW OTBETCTBEHHOCTY He BO3HUKAET.

CnTyauma CTaHOBUTCA eLLe MHTepeCcHeN, eciiv Mbl
06paTUMCA K TEKCTY ByHKepHOI KOHBEHLIMN Ha NHO-
CTpaHHbIX A3blKax. B paccmatpueaemom n. 10 cT. 7
3TOrO AOKYMEHTA HY B aHIIMNCKOM, HY B CMAHCKOM,
HU BO PppaHLYy3CKOM BapmaHTax HeT C/I0B «B Kaue-
CTBE COOTBETUMKA». B TeKCTax gaHHOro NonoXeHua
Ha YMOMAHYTbIX A3blKax TOYKa CTOUT MOC/e CJI0B
«...umeem npago mpeb6o8ams, Ymobwbl CO6CMBEHHUK
CYOHa bbl1 npussiedeH K ydacmuto 8 oesiex. Tak 3By4mnT
3Ta HopMa KoHBeHUUM Ha aHINNCKOM A3blKe: “The
defendant shall in any event have the right to require
the shipowner to be joined in the proceedings”; Ha nc-
naHckom: “El demandado tendrd, en todo caso, el de-
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recho de exigir que el propietario del buque concurra
en el procedimiento”; Ha ppaHLy3ckom: “Le défendeur
peut dans tous les cas obliger le propriétaire du navire
a se joindre a la procédure”; Ha pycckom: «<Omeemyuk
80 8CeX C/IyYasax umeem npago mpebosams, Ymo-
66l CO6CMBeHHUK CyOHa bl npusJiedeH K y4acmuro
8 Oesie 8 KA4ecmee coomeemyuKa» (NMONyXMpPHbIA
wpudt mon. —Asm.).

Kakon TekcT KOHBeHLNN ABNAETCA ayTeHTUY-
HbIM? B camon KoHBeHUuKM yKazaHo: «<Hacmoawas
KoHseHyus cocmassieHa 8 0OHOM NOOSIUHHOM 3K3eM-
njspe Ha aHesUulCcKoM, apabckoMm, UCNAHCKOM, KU-
matickom, pyCCKOM U (hpaHUy3CKOM A3bIKAX, npudem
8ce meKcmol A6/19I0MCA pA8HO dymeHMU4YHbIMU»
(nony>xkunpHbIn WpndT Mon. — Asm.) (cT. 19 «A3bIKNY).

byHkepHaa KoHBeHUMA 2001 r. cocTaBneHa «no
nekanam» MexayHapoOHON KOHBEHLMW O rpaK-
[JaHCKOW OTBETCTBEHHOCTHM 3a yuepb oT 3arpas-
HeHus HedTbio 1969 r. (International Convention
on Civil Liability for Qil Pollution Damage (CLC))2.
B n. 8 cT. VIl ykazaHHOM KoHBEHUMN Ha pyCCKOM
A3blKe COAEePKMTCA TaKoW e TeKcT: «Omeemyuk
umeem nNpago 8o scex cay4asax mpe6osams, Ymobbi
cobcmeeHHUK cyOHa 6bi1 npussieyeH K y4acmuio
8 Oesie 8 Ka4ecmae coomeemyuka». B aHrnmmnckom
Xe TekcTe CLC nocne CoB «npussiedeH K y4acmuto
8 Oesie» CTOUT TOUKa>,

B HacToAwee BpemAa ana Poccnun gencreyet
MexxayHapoaHas KOHBEHLMA O rpaaaHCKoM OT-
BETCTBEHHOCTU 3a ywep6b oT 3arpAsHeHna HedpTblo
B pegakuum Npotokona 1992 r. u ¢ nMMUTammn oT-
BETCTBEHHOCTW, yCTaHOBMeHHbiMK B 2000 r. Ho BoT
LOMNONHUTENIbHbIE TPU CJI0BA «8 Kayecmae coomeaem-
YUKQa» «NepeKkoYeBani» 13 NepBOHaYanbHOro TeKCTa
CLC B pepakuuto 1992 r., a 3aTem 1 B ByHKepHyto
KoHBeHUuto 1 KTM PO.

ConungapHoe 06A3aTeIbCTBO BO3HVKAET TONIbKO
B C/1yyasx, NPAMO NpeayCMOTPEHHbIX 3aKOHOM N
porosopom (n. 1 ct. 322 TK PO). Boicwumne cyaebHble
WHCTaHLMM HEOJHOKPATHO OTMEYan, YTO HOPMbI
rpaAaHCKOro 3aKoHOAATeNIbCTBa He NpeaycmaTpu-
BalOT CONMAAPHON OTBETCTBEHHOCTM NPUYNHUTENA
Bpeda M CTpaxoBLyMKa, 3aCTPaxoBaBLUero ero oT-
BETCTBEHHOCTb?,

CO60pHVK JeNCTBYOLWNX JOrOBOPOB, COrNaLLUEHNA N KOH-
BeHUWN, 3akntoveHHbIX CCCP ¢ nHocTpaHHbIMKM rocyaap-
ctBamu. Bbin. XXXI. M., 1977. C. 97-106.

“The defendant shall in any event have the right to require
the shipowner to be joined in the proceedings”.

CM., HanpuMmep: NocTaHoBeHe ApbuTtpaxkHoro cyga Mo-
CKOBCKOW obnactu ot 21 uioHa 2018 r. no geny Ne A41-
27912/2017 (cyp KacCauMOHHON MHCTaHLWUN U3MEHUN
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ConunpapHaa OTBETCTBEHHOCTb MNpY NpuUUMHe-
HUK ywepba 6yHKepHbIM TOMIMBOM YCTaHOBJIEHA
CT. 336.4 KTM PO nuwb AnAa cnyyaes NpuYNHEHUA
yuwepba oT 3arpA3HeHMA B pe3ysbTate NHUNOEH-
Ta C BOBNeUeHneM AByx 1 6onee cynos. B Takom
cnyyae BCe CyoBflafeNblbl HECYT CONMAAPHYIO
OTBETCTBEHHOCTb 3a BeCb yLep6 OT 3arpA3HeHus,
1 TONbKO TOTAa, Koraa Takon yuep6 He MOXeT ObITb
pPa3ymMHO pa3fefieH Mmexay HUMU.

Yuiep6, pasymHbie mepbl,
cneymanbHble 3HAHUA

B cootBeTcTBUM €O CT. 336.1 KTM PO u cT. 1
ByHKepHOI KOHBeHL MM yuepb OT 3arpA3HeHmA
OrpaHMYMBaeTCA pacxodamMu Ha pa3yMHble BOC-
CTaHOBUTENbHbIE MEPbI, KOTOPble PpakTUUeCKn Npu-
HATbI U JOMKHbI ObITb MPUHATDLI, @ TaKXe npea-
ynpeauTenbHbIMU MepPaMn — Pa3yMHbIMU Mepa-
MU, MPUHATBIMM JTIOObIM JTMLIOM MOCEe UHUMAEHT],
no NpefoTBpaLLEHNIO TN YMEHbLUEHUIO yulepba
OT 3arpA3HeHus.

anennAuMoOHHOE onpefeneHne B 4YacTu CONMAAPHOro
B3bICKaHUA yObITKOB, pyKOBOACTBYACH M. 1 cT. 322 TK PO
1 NOAYEPKHYB, YTO HOPMbI FPaXkAaHCKOro 3aKkoHodaTesb-
CTBa He NpefyCcMaTpMBaloT CONNAAPHON OTBETCTBEHHOCTH
NPUYNHUTENA BPea 1 ero CTPaxoBLUMKa, 3aCTpaxoBaBLUe-
ro ero OTBETCTBEHHOCTb); MOCTAHOBNEHNE APOUTPArKHO-
ro cyna Mosomxckoro okpyra ot 7 Hoa6pa 2018 r. N2 ©06-
26850/2015 no geny N A12-33974/2014 (KkomnaHus obpa-
TUNacb B cyA € TpeboBaHWeEM O CONMAAPHOM B3bICKAHWM
YObITKOB, MPUYMHEHHDBIX AOMKHUKY KOHKYPCHbBIM YMpaB-
NAWMWM, Kak C NocsiefHero, Tak 1 Co CTPaxoBOW OpraHu-
3auumu, 3aCTpaxoBaBLUell OTBETCTBEHHOCTb ynpaBnAioLLe-
ro. Cypn KacCauMOHHOW MHCTaHUMM OCTaBWUI B CUse NocTa-
HOBJEeHVe Cyfa anenAaLuMOHHON NHCTaHLMK, OTKa3aBLLEro
BO B3bICKAHUU B CONMAAPHOM MopsaKe YObITKOB CO CTpa-
XOBOW KOMMaHUN).
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KTM PO n KoHBeHUUA ONepupyoT NOHATMEM
«pasyMHble Mepbly. Peub neT o pasyMHOCTU He C TOY-
K 3peHnsa CTOMMOCTM, @ C TOUKM 3peHs Baa 1 06b-
emMa NPUHATbIX Mep MO NMKBUAALMY pa3nnBa OyHKep-
HOro TOMJIMBA C HEOOXOAVMOCTBIO MPUMEHUTD CreL-
anbHble 3HaHVA OTHOCUTENIbHO XMMMNYECKNX CBONCTB
KOHKpPeTHOro HepTenpoayKTa, ero peakuum ¢ BOLow,
a TaK)Ke TBepAoli MOBEPXHOCTLIO (CTEHKU NPUYanos
1 Kopryca Cyf0B), UCMOJSIb30BaHUA CNeLnanbHOro
o6opynoBaHUA, TEXHOMOT I, KOTOPbIE [OMKHbI MPK-
MEHATLCA ANA NMKBUAALMM NOCNEACTBAN Pa3nnea
HepTeNpPOLYKTOB, U B MHbIX BOMPOCAX.

Hanbonee aBTOpUTETHON MEXLYHAPOAHON Op-
raHv3sauuen, cneymnannsnpytoLlenca B Bonpocax
NNKBMAALMMN Pa3NMBOB HePTU 1 HedTenpPoayKTOB,
asnaetca [TOPF.

MNpencTaBnAeTCA CNOXHbBIM UM €[Ba BO3MOX-
HbIM OonpefenuTb pasmep ywepba, T.e. pa3mep pac-
XO[I0B Ha pa3yMHble Mepbl Mo NIMKBUAALNY Pa3NnBa,
6e3 cneumanbHbix 3HaHK. Cneumanuct ITOPF An-
»ena MNuH3oH nocewana nopt CaHkT-lNeTepbypra
BO Bpema paboT no nuKsMJauumn pasnmea, a Tak-
e nofroTtosuia otyeT (OLeHKY 060CHOBaHHOCTY
TpeboBaHUI 1CTLA), KOTOPLIN GblN NpeacTaBneH
B MaTepwuanbl gena. lNpu 3Tom cya oTKasan B Bbl30-
Be A. lnH30H B KauecTBe cnewuymanucta B cygebHoe
3acefaHue.

Cyn KacCauMOHHOW UHCTaHUMN OTMETUA, YTO
ANA NPABUbHOIO paspeLleHns cnopa TpebytoT-
CA cneuymranbHble 3HaHUA B 06M1acT NMKBUAALNUN
yuep6a oT 3arpasHeHuna HebTenpogykTamu (6yH-
KepHbIM TOMANBOM) 1 eMy Heobxoanmo obCcyaunTb
BOMPOC O Ha3HayYeHUU 3KcnepTur3bl. [JaHHOe yKa-
3aHue npepacTaBnaeTca abcontoTHO 060CHOBaHHbIM
ncxopA U3 ob6CToATENbCTB Aena, XapakTepa cnopa
1 nonokeHni cT. 82 ANK PO. =



I1l. REVIEW OF RUSSIAN CASE LAW

2001 Bunkers Convention -
First Court Case in Russia

Ruling of the Commercial Court of North-West District dated 21 January 2021
in case No. A56-79050/2019 ((FGBU) Administration of Sea Ports of the Baltic Sea,
LLC Kontur SPb v Marathi Shipping, The Standard P&I Club)

International Convention on Civil Liability for
Bunker Qil Pollution Damage, 2001 adopted in Lon-
don 23 March 2001 entered into force on 21 Novem-
ber 2008 (one year following the on which eighteen
States, including five States each with ships whose
combined gross tonnage is not less than 1 million,
have either signed/ratified the Convention or ac-
ceded to the latter).

Russia acceded to the Bunkers Convention (Fed-
eral law dated 03.12.2008 No. 230-FZ), which en-
tered into force for Russia 24 May 2009.

By the Federal law dated 14.06.2011 No. 141-FZ
the Merchant Shipping Code (MSC RF) was supple-
mented by chapter XIX.1. “Liability for Damages
Caused By Bunker Oil Pollution”. In essence the said
chapter is almost an identical implementation of
the provisions of the Convention into Russian law.

Sine 2009 there has not been a major bunker
oil spill (in terms of damages to the environment),
which would fall under the sphere of the Conven-
tion.

Almost after 10 years after the entry into force
of the Convention for Russia, such a spill happened
in St. Petersburg.

Facts: 19 June 2019 at sea port “Big Port of St. Pe-
tersburg”a bunker oil spill occurred from a foregin-
flagged vessel “LOZA” (flag Malta), resulting in
contamination of the water are and berths of the
“Ugolnaya Gavan”(Coal Harbour), vessels that were
at port at the time of the spill. Marathi Shipping (the
shipowner) and The Standard P&I Club (liability un-
derwriter) had hider LLC“SeaEcology” on the same
day for clean-up of the contamination caused by
the bunker oil spill.

The Federal State Budgetary Institution (FGBU)
“Administration of Sea Ports of the Baltic Sea” had
hired their contractor — LLC “Kontur SPb” pursuant
to their governmental contract for the clean-up of
the contamination, and subsequently had assigned

its rights for compensation of damages to LLC “Kon-
tur SPb” (the costs of clean-up of the port from the
bunker oil spill). At that time the shipowner had
partially settled the costs with LLC “SeaEcology”.
LLC“Kontur SPb” enjoyed a payment of USD 580 000
(approximately 36,5 million rubles) and Letter of
Undertaking of the P&l Kny6a for the same amount.

FGBU) “Administration of Sea Ports of the Baltic
Sea” had filed a claim to the shipowner (Marathi
Shipping) and to the liability underwriter (The Stan-
dard P&l Club). The claim was filed to two defen-
dants jointly and severally. Subsequently due to the
assignment of rights the claimant was substituted to
LLC“Kontur SPb", the claim quantum was increased
to 103 million rubles (about USD 1,6 millions).

The expert of ITOPF (International Tanker
Owners Pollution Federation)' was involved by the
shipowner and the liability underwriter. After the
examination of documents, interrogation of em-
ployees of LLC “Kontur SPb", examination in person
of the port, had approved only 6 million rubles in
of the claimed costs and queried costs for another
20 million rubles. LLC “Kontur SPb” were requested
for documents. The remaining part of the claim was
rejected as unsubstantiated.

The shipowner contested the amount of ex-
penses for the clean-up of the bunker oil spill, their
reasonableness, requested the court to appoint an
expert examination, requested for evidence con-
firming the costs of OO0 Kontur SPb, presented
alternative calculations of experts. According to

' ITOPF is maintained by the world’s shipowners and their
insurers on a not-for-profit basis to promote effective re-
sponse to spills of oil, chemicals and other substances in
the marine environment. Since ITOPF’s establishment in
1968, technical staff have attended on-site at over 800 ship-
ping incidents in 100 countries to provide objective and
scientific advice on clean-up measures, the effects of pol-
lutants on the environment and economic activities, and
on compensation.
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the shipowner, the cost of the work did not exceed
25 million rubles.

The liability underwriter who was involved as
a co-defendant, adhered to the position of the ship-
owner and additionally argued that there were no
legal grounds for bringing him into the proceed-
ings as jointly and severally liable. The possibili-
ty of bringing a claim against the insurer on the
basis of Art. 7(10) of the Bunker Convention and
Art. 336.9(5) of MSC RF of the Russian Federation
does not entail the emergence of joint and several
liability of the insurer with the assured-tortfeasor.

Rulings of the courts: the Commercial Court
of St. Petersburg satisfied the claim of LLC “Kon-
tur SPb” almost in full. Taking into account the
paid USD 580,000 (about 36.5 million rubles), the
court adjudged the recovery of 58,312,671 rubles
31 kopecks of losses (807,265.62 US dollars at the
exchange rate as of the date of the decision on July
30, 2020), jointly and severally from the shipowner
and the insurer. The court established the total costs
of the clean-up at more than RUB 97 million.

The court refused to order an expert examina-
tion on the grounds that the expert’s reports pre-
sented to the court were sufficient to assess the
reasonableness and validity of the reinstatement
measures as compensation for the impairment of
the environment.

To substantiate the joint liability of the shipown-
er who caused the damage and the liability insur-
er, the court referred to the very fact of insurance
(financial security) of civil liability for damage from
pollution with bunker fuel, as well as to the fact
that the insurer issued a guarantee (LOU) to secure
the plaintiff's claims. According to the court, these
circumstances meant that the insurer had an obli-
gation to compensate for the damage jointly and
severally with the tortfeasor.

The 13t Court of Appeal upheld the findings
of the first instance court and ruled to uphold the
judgement. In the opinion of the court of appeal,
Chapter XIX.1 of the MSC RF grants the right to bring
a claim against both the ship owner and the liability
insurer (clause 1 of Art. 336.9, clause 5 of Art. 336.9
of MSC RF). Also, § 10 of Art. 7 of the International
Convention on Civil Liability for Damage from Bun-
ker Fuel Pollution, 2001, provides that the insurer
has the right to demand the involvement of the
shipowner into the proceedings as a co-defendant.
In the court’s opinion, the status of “co-defendant”
means that both defendants have a joint and seve-
ral liability.
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The court also noted that in accordance with
Art. 322 of the Civil Code of the Russian Federation,
a joint obligation (liability) or a joint claim arises if
it is provided for by an agreement or is established
by law, and also referred to the fact that the letter
of undertaking (LOU) was issued by the liability in-
surer — The Standard P&l Club.

The North-West District Court did not agree with
the conclusions of the lower instance courts, the
judgement of the Arbitration Court of St. Petersburg
and the ruling of the Thirteenth Arbitration Court
of Appeal were overruled, and the case was sent for
a re-trail to the court of first instance to a different
judge.

The cassation court noted that the insurer and the
shipowner are not the tortfeasors and are not jointly
and severally liable for the claim (§ 3 of Art. 1079 of
the Civil Code of the Russian Federation). Joint and
several obligations arise only in cases directly provid-
ed for by law or an agreement (clause 1 of Art. 322 of
the Civil Code of the Russian Federation). Clause 5 of
Art. 336.9 of the MSC RF allows for bringing a claim
directly to the underwriter but does not establish
joint and several liability of the assured person (pol-
icyholder) and the underwriter, just as other provi-
sions of Russian legislation do not provide for the
latter. The plaintiff has the right to choose to whom
to bring a claim - to the ship owner or the liability
underwriter. In the event of a claim against the lia-
bility underwriter, the latter has the right to demand
the involvement of the ship owner as a co-defendant
(procedural action), joint and several liability does not
arise in this case. Involvement of the underwriter as
jointly and severally liable with the assured (shipown-
er) contradicts the above provisions of substantive
law. The provisions of civil law do not provide for joint
and several liability of the tortfeasor and the latter’s
liability underwriter.

The court of cassation also noted that upon de-
termining the quantum of damage from bunker oil
pollution (i.e. reasonable measures of reinstatement
actually undertaken or to be undertaken, as well as
preventive measures in accordance with Art. 336.1
of the MSC RF and Art. 1 of the Convention), ex-
pert knowledge is required. Upon re-trail the court
must consider the issue of appointing an expert
examination.

Commentary: In this case, two legal issues are of
interest: joint and several liability of the tortfeasor
and the underwriter under Russian law, as well as
the determination of damage for the impairment
of the environment with bunker oil.



Joint and Several Liability

It is very interesting that the arguments of the
plaintiff and the conclusions of the lower instance
courts on joint and several liability of the underwrit-
er were based on the provisions of § 5 of Art. 336.9
of the MSC RF and § 10 of Art. 7 of the Bunker
Convention, which states that if a claim is brought
directly against the insurer, the latter shall in any
event have the right to require the shipowner to be
joined in the proceedings co-defendant. In relation
to these norms of law, the court of cassation noted
that this is a procedural action, joint and several
liability does not arise.

The situation becomes even more interesting if
we refer to the foreign-language texts of the Bun-
kers Convention. In Art. 7(10) we do not find the
words “as co-defendant” in the English, Spanish,
French texts. There is a full stop after the words “..
the right to require the shipowner to be joined in the
proceedings” in the said languages. English: “The
defendant shall in any event have the right to require
the shipowner to be joined in the proceedings’ Span-
ish: “El demandado tendrd, en todo caso, el derecho
de exigir que el propietario del buque concurra en el
procedimiento”. French: “Le défendeur peut dans tous
les cas obliger le propriétaire du navire a se joindre a la
procédure”. Russian: “Omeemyuk 80 8cex cy4yasax
umeem npaso mpe6o8ams, Ymobsl CO6CMBEHHUK
CyOHa 6bl1 npussieyeH K yyacmuio 8 Oesle 8 Kayecmee
coomeemyuka” (“The defendant shall in any event
have the right to require the shipowner to be joined
in the proceedings as co-defendant” (translation of
Russian into English)).

Which text of the Convention is authentic? The
Convention itself (in Art. 19 “Languages”) states —
“This Convention is established in a single origi-
nal in the Arabic, Chinese, English, French, Russian
and Spanish languages, each text being equally
authentic’”.

The 2001 Bunkers Convention was adopted
following the patterns of the 1969 International
Convention on Civil Liability for Oil Pollution Dam-
age, abbreviated as CLC2 Art. VII(8) of the Con-
vention (CLC) in Russian contains the same text
“The defendant shall in any event have the right to
require the owner to be joined in the proceedings as
a co-defendant’. In the English text of the 1969 CLC,

2 Collection of existing treaties, agreements and conventions
concluded by the USSR with foreign states. Issue XXXI. Mos-
cow, 1977.P.97-106.

I1l. REVIEW OF RUSSIAN CASE LAW

after the words"..joined in the proceedings” there is
a full stop —“The defendant shall in any event have
the right to require the owner to be joined in the pro-
ceedings”.

At present, the International Convention on Civil
Liability for Qil Pollution Damage as amended by
the 1992 Protocol and the 2000 limits is in force for
Russia. The additional three words “as a co-defen-
dant” migrated from the text of the 1969 CLC into
1992, and then into the 2001 Bunkers Convention
and the MSC RF.

A joint and several obligations arise only in cases
directly provided for by law or contract (clause 1 of
Art. 322 of the Civil Code of the Russian Federation).
The higher instance courts have repeatedly noted
that the provisions of civil law do not provide for
joint liability and several liability of the tortfeasor
and the liability underwriter?.

Joint and several liability for damage caused by
bunker oil is established by Art. 336.4 MSC RF only
for cases of damage from pollution as a result of an
incident involving two or more ships. In such a case,
the shipowners of all the ships concerned shall be
jointly and severally liable for all such damage which
is not reasonably separable.

Damages | Reasonable Measures |
Expert Knowledge

Pursuant to Art. 336.1 MSC RF and article 1 of
the Convention compensation for impairment of
the environment shall be limited to costs of reason-
able measures of reinstatement actually undertaken
or to be undertaken, and the costs of preventive
measures — any reasonable measures taken by any
person after an incident has occurred to prevent or
minimize pollution damage.

3 For example, see the Resolution of the Moscow District
Court dated June 21,2018 in case No. A41-27912/2017 (the
court of cassation overruled the appellate court’s judge-
ment on the issue of joint and several liability for damag-
es, guided by paragraph 1 of Art. 322 of the Civil Code of
the Russian Federation, and emphasizing that civil law does
not provide for joint and several liability of the tortfeasor
and his liability underwriter); Resolution of the Arbitration
Court of the Volga District of November 7, 2018 No. F06-
26850/2015 in case No. A12-33974/2014 (the company ap-
plied to the court to recover damages caused to the debtor
by the bankruptcy manager and demanded to jointly and
severally recover these losses from both the bankruptcy
manager and the manager’s liability underwriter. The cas-
sation court upheld the judgement of the appellate court,
which refused to hold the liability underwriter jointly and
severally liable).
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The MSC RF and the Convention use the term
“reasonable measures”. Reasonableness not only in
terms of costs, but in terms of the type and amount
of measures taken to eliminate a bunker oil spill. It
is necessary to invoke expert knowledge regarding
the chemical properties of a particular oil product,
its reaction with water, as well as hard surface (walls
of berths and hulls), the use of special equipment,
technologies that should be used for the reinstate-
ment of the environment from an oil spill, and other
issues.

The most reputable international organization
that specializes in issues of oil and oil products spill
response is ITOPF (International Tanker Owners Pol-
lution Federation).

It seems difficult or barely possible to evaluate
the damage - that is, the cost of reasonable mea-
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sures of reinstatement - without expert knowl-
edge. ITOPF expert Angela Pinzon had visited the
port of St. Petersburg during the bunker oil spill
response operations, and also prepared a report
(assessment of the of the plaintiff’s claims), which
was presented in the court file. At the same time,
the court refused to summon A. Pinzon as an ex-
pert to the court hearing.

The cassation court directly noted that for the
correct resolution of the dispute, expert knowledge
is required in the field of bunker oil spill response
operations, the court needs to discuss the issue of
appointing an expert examination. This indication
seems to be absolutely justified based on the cir-
cumstances of the case, the nature of the dispute
and the provisions of Art. 82 of the Commercial Pro-
cedure Code. =



V. 0OB30P 3APYBEXHOW CYOEBHOW MPAKTUK

Aeno o 3aToHyBLLIEeM cepebpe

Argentum Exploration Ltd. v The Silver and all persons claiming to be interested
in and/or to have rights in respect of the silver, [2020] EWHC 3434 (Admty)

[laHHOe fileno Kacanocb BO3MOXKHOCTU rocyaap-
CTBa M30eXaTb OTBETCTBEHHOCTY MO TPeboBaHUAM,
CBA3aHHbIM C MOABEMOM 3aTOHYBLUErO NMYLLEeCTBa.

B HOA6pe 1942 1. B pe3ynbTaTe NonajaHUA AMOH-
CKMX Toprea yacTHoe cygHo “Tilawa”. 3aToHyno B nH-
ANNCKOM OKeaHe BMeCTe CO BCeM rpy30M, BKJIO-
Yas 2364 cepebpsaHbIX CINTKA CTOUMOCTbIO OKOJI0
32 MnH ¢yHTOB cTepnuHros. B 2017 r. komnaHus
Argentum Exploration Ltd. (3asaBuTens) cmorna ns-
BJIeUb rpy3 13 OCTATKOB cyaHa. [py3 6bin gocTaBneH
B8 CayTremMnTOH 1 3aAeKnapupoBaH creynanbHOMy
AONIMKHOCTHOMY NMUY, aAMUHUCTPUPYIOLWEMY BO-
NpOChl, CBA3aHHbIE CO CMAacaHNEM U 3aTOHYBLUMM
nmyuiectsom (Receiver of Wreck).

3anaBuTeNb yTBEpP»KAan, YTO OH MMeeT NpaBo
Ha BeCb rpys, Kak «HuyenHblin» (unclaimed wreck),
nn6bo Ha Harpagy, ecnim o6bABUTCA COOCTBEHHUK.
tOxkHO-AdprkaHckan Pecny6nuka (OAP) 3asBuna,
YTO ABNAETCA COOCTBEHHMKOM rpy3a, HO TakXe OT-
Kasasiacb Npr3HaBaTb OTBETCTBEHHOCTb Mo Tpebo-
BaHMAM O BbINjaTe BO3HarpakaeHna 3a Nogbem
MIMYLL,eCTBA HAa OCHOBaHNWN CYyBEPEHHOIO MMYHU-
TeTa (state immunity), cocnaBwncb Ha 3aKOH O ro-
CcyfapcTBeHHOM ummyHumTteTe (State Immunity Act
(SIA)) 1978 . n cT. 25 MeXayHapOAHOW KOHBEHLN
o crnacaHuu (JloHgoH, 1989 r.). 3aaBuTeNb 06paTun-
€A C UCKOM in rem NPOTUB NOAHATOrO MMYyLLEeCTBa.

Bonpoc cyBepeHHOro uMMmyHuTeTa gpyrmx ro-
Cy[apcTB B aHMNNCKUX cyfax perynupyetcsa SIA.
[aHHbI 3aKOH B pa3g. 10(4) cogepXnTt cneymanb-
HOE UCKJII0YEHME B OTHOLLIEHMI UCKOB in rem Npo-
TVB MMYLLECTBA, NMPUHaAnexallero rocygapcray,
€eCnn rpy3 1 nepeBo3uBLLEe ero CygHO NCNOJib-
30BaNvCb UM JOJKHbI ObININ NCNONb30BaTbLCA
ANA KOMMepYeCKux Lenen Ha MOMEHT BO3HUK-
HOBeHMA TpeboBaHUA. [pun 3TOM B COOTBETCTBUM
c pa3a. 3(3)(a) 3akoHa KoOMMepuyeckaa chenka

BKIIOYAEeT Ntobo JOroBop NOCTaBKM TOBAPOB WK
OKasaHuA ycnyr.

MomeHTOM BO3HUKHOBeEHUA TpeboBaHNA Obin
2017 r. (naTa nogbema nmyLecTBa), U cyf paccmo-
Tpen cTaTyc rpysa v cyaHa B 1942 r., utobbl ycTaHO-
BWTb, Mpeanonaranoch i NCNoNb30BaHMe rpysa
AnAa KoMmmepuyeckux Lenei B 2017 r. Cyg ycTaHOBMA,
yTO CcyaHo 6bino 3adppaxtosaHo KOAP 1 ncnonbso-
BaJIOCb AN1A KOMMepuecKkux uenein. Ipy3 e 6bin
npuobpeTeH npasutenbcTBom IOAP Ha ycnoBumax
FOB v nepeBo3mca Ha OCHOBaHWK JOroBopa nepe-
BO3KWU, T.e. K rpy3y NPUMEHANCA Kak 4OroBop no-
CTaBKM TOBApPOB, Tak 1 JOrOBOP OKa3aHUA YCNyT.
Cypn Takeke yKkasan, uto € 1942 r. B OTHOLIEHMM Fpy3a
HMYero He N3MeHnNoCh, T.e. B 2017 I. Takxke npeano-
naranocb ero Ucrnonb3oBaHUe AN KOMMepPUYECKNX
uenemn.

Ha ocHoBaHWK BblLLENEPEUYNCIIEHHOTO CYA pe-
wwun, yto FOAP He MOKeT CCbiNaTbCA Ha CyBEPEHHbIN
UMMYHWTET Mo JaHHOMY TpeboBaHuo'.

KommeHTapwuii: gna aHrnmMnckon cynebHom
NPaKTUKKX 3TO AeI0 MPUMeYaTeNIbHO TEM, YTO B HEM
BrnepBble paccmoTpeH pasg. 10(4) SIA. Mpu aTom
paHee pa3g. 10 6bin pacCMOTPEH B CyAe TONbKO ean-
Hoxzabl (Altair [2008] 2 Lloyd's Reports 90). ina cna-
caTenel Takoro 3aTOHYBLLEro NMyLLECTBA 3apaHee
MOXeT ObITb NPO6NeMaTUYHO OLEHUTb XapakTep
MCNONb30BaHWA CyAHa U rpy3a Ha MOMEHT 3aTone-
HuA. [TpuemnembiM BaprvaHTOM B TakOW CUTyaunu
ABNAETCA 3aK/0YEHMEe CreLnanbHOro CornalleHumsa
C rocyfapCcTBOM, KOTOPOMY NpPeanooXKNTENIbHO
npuHagnexut rpys. CornacHo emy cnacatenb 6y-
LeT OCYLLEeCTBAATb MOUCKU UM NOSbEM UMYLLECTBA

! TeKcT pelleHus JocTyneH 3aeck: https://www.quadrant-
chambers.com/sites/default/files/media/document/argen-
tum_exploration_limited_v_the_silver_2020_ewhc_2323_
admlty.pdf.
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3a BO3HarpaxpgeHue. B npotusHom cnyyae Bcer-
[ia IMeeTCA PUCK TOro, YTO COBCTBEHHMKOM rpy3a
N JaXke CydHa OKaXkeTcA rocyfapcTBO U YTO OHO
He MCMOJIb30Bano CYAHO 1 (Unn) rpy3 B KOMMepye-
ckux yenax. Tak, B 2007 r. komnaHma Odyssey Marine
Exploration, Inc., nogana B cyg B CLUA 3aaBneHue
06 apecTe c Uenblo 3aKpensieHna CBOero npasa
Cco6CcTBEHHOCTU Ha 14,5 T cepebpsiHbIX 1 30/10TbIX
MOHeET 06LLell CTOMMOCTbIO 0Koo 500 mnH gosn.
CLUA, nogHATbIX 13 OCTaTKOB MUcnaHcKkoro ¢pera-
Ta “Nuestra Sefiora de las Mercedes’, 3aToHyBLUero
B 1804 r. icnaHcKoe NpaBnTENbCTBO TakXKe Nogano
WCK B OTHOLUEHWUW JAHHOTO Fpy3a 1 YTBEPKAANO0, UTo
ABNAETCA ero CO6CTBEHHMKOM, NOCKONbKY dperaT
npuHagnexan HenocpeactseHHo Vicnannu. Mpn
3ToM VicnaHna oTKasanacb NnaTuTb KaKoe-nnbo Bo3-
HarpakieHune, COCNIaBLUMCb Ha CYyBEPEHHbIN UMMY-
HuTeT. B uTore pas6upatenbcTBa CyAbl MOCTaHOBUIIM
BEpPHYTb BCe NOJHATOE nmyLectso MicnaHmu, npu-
HAB B pacyeT nonoxeHusa 3akoHa CLUA o cyBepeh-
HOM VMMYHWTETE MHOCTPaHHbIX rocyaapcTs (Foreign
Sovereign Immunities Act (FSIA)) n ykasas, 4To, Tak
KaK CyBepeHHbIi MMyHUTeT MicnaHnm pacnpocTpa-
HAETCA Ha MCMaHCKOe CYAHO, OH TaKXe pacnpocTpa-
HAETCA 1 Ha BeCb ero rpys.

MNpenctaBnaetcs, yto B PO 1CK, aHanornyHbln
noJaHHOMY B aHIIMACKNIA CYL, TakxKe Mor Obl ObITb
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paccMoTpeH cygom. Bo-nepBbix, BEPOATHO, UTO CYA
cornacunca 6bl NpU3HaTb CBOK LPUCANKLMIO, Ha-
npumep Ha ocHoBaHuK N. 1 cT. 36 ATNK PO, B cnyuae,
€C/N OTBETUYMK (COOCTBEHHNK 3aTOHYBLLETO MMYyLLe-
CTBa) He Obin Obl 3BECTEH MCTLY HA MOMEHT Nogaun
ncka. Bo-BTopblx, ¢ yuetom CT. 13 QPegepanbHoro
3aKkoHa oT 3 HoA6psA 2015 1. N2 297-03 «O opucamnk-
LMOHHbIX UMMYHUTETaX MHOCTPAHHOIO rocyJapcTBa
N MMyLLEeCTBa MHOCTPAHHOrO rocygapctea B Poc-
cuiickon Qegepaymm» cya Mor 6bl YCTaHOBUTD, UTO
MHOCTPaHHOe roCcyaapcTBO He nosb3yetca B Poc-
cnnickon Pepepauunn cygebHbIM UMMYHUTETOM
B OTHOLLUEHWUM CMOPOB, CBA3AHHbIX C NEePEBO3KOW
rpy3a CyAHOM, 3KCMAyaTUpPyeMbIM MHOCTPaAHHbIM
rocyfapCTBOM, €C/in B MOMEHT BO3HUKHOBEHMA
dakKTa, MOCNYKMBLIErO OCHOBAHUEM UCKA, CYAHO
NCMNOJIb30BaNOCh AAaHHbIM MHOCTPAHHbIM rocyfap-
CTBOM B LIeNIAIX, UHbIX, YeM HEKOMMEpPUECKIME Lienu,
1 (MnK) rpy3s He ABNANCA rpy30M, MPUHAAIeXaLL MM
MHOCTPaHHOMY rOCyfapCTBY U MCMOJIb3yEMbIM UK
npeaHasHavyeHHbIM 4NA UCNOSIb30BAHNSA M UCKITH0-
ynTeNbHO ANA OCYLLEeCTBEHUA CYyBEePEHHbIX BNacT-
HbIX MONHOMOYMIA. B JlaHHOM cnyyae poCcCcUncKkomy
cyny 6b1510 661 HEO6XOAMMO [OMONMHUTENBHO NPO-
aHanM3MpoBaTb NpefHa3HauYeHVe cepebpa C yUeTom
onpeaeneHna CyBepeHHbIX BIIACTHbIX MOHOMOYNIA
B CT. 2 3aKOHa. =



V. REVIEW OF INTERNATIONAL CASE LAW

Sunken Silver Case

Argentum Exploration Ltd. v The Silver and all persons claiming to be interested
in and/or to have rights in respect of the silver, [2020] EWHC 3434 (Admty)

The case concerned the ability of the state to
avoid liability for claims related to the recovery of
sunken property.

In November 1942, the private vessel SS Tilawa
sank in the Indian Ocean as a result of a hit from Jap-
anese torpedoes, along with all its cargo, including
2,364 silver bars worth about 32 million pounds.
In 2017 Argentum Exploration Ltd. (the Claimant)
was able to recover cargo from the vessel’s wreck.
The cargo was delivered to Southampton and de-
clared to the Special Receiver of Wreck.

The Claimant advised that it was entitled to the
entire cargo as “unclaimed wreck” or to a reward if
the owner announced. South Africa (RSA) has de-
clared that it is the owner of the cargo, but has also
refused to accept liability for claims for compen-
sation for lifting assets based on state immunity,
referring to the State Immunity Act 1978 and Art. 25
of the International Convention on Salvage, 1989.
The Claimant commenced an action in rem against
a cargo.

The State Immunity Act 1978 (SIA) regulates
the issue of sovereign immunity of other states in
English courts. This law, in section 10(4), contains
a special exception for action in rem against state-
owned property if both the cargo and the ship car-
rying it were, at the time when the cause of action
arose, in use or intended for use for commercial
purposes. In accordance with section 3(3)(a) of the
law, a commercial transaction includes any contract
for the supply of goods or services.

The date the cause of action arose was 2017 (the
date of the lifting of the property), and the court
reviewed the status of the cargo and the vessel in
1942 to establish whether the cargo was intended
to be used for commercial purposes in 2017. The
court found that the vessel was chartered by South

Africa and used for commercial purposes. The cargo
was purchased by the South African government
on FOB terms and was transported on the basis of
a carriage agreement, i.e. both the contract for the
supply of goods and the contract for the provision
of services were applied to the cargo. The court also
pointed out that nothing has changed with regard
to the cargo since 1942, i.e.in 2017, it was also ex-
pected to be used for commercial purposes.

On this basis, the court decided that South Africa
could not invoke sovereign immunity under this
claim’.

Commentary: this case is important for English
case law, since the section 10(4) SIA was examined
for the first time. Earlier this section 10 was con-
sidered in court only once (Altair [2008] 2 Lloyd’s
Reports 90). It may be difficult for rescuers of such
sunken property to assess in advance the nature
of the use of the vessel and cargo at the time of
sinking.

An acceptable option in such a situation may
be the conclusion of a special agreement with the
state, which may presumably own the cargo, accord-
ing to which the rescuer will search or lift property
for rewards. Otherwise, there is always a risk that the
state will become the owner of the cargo and even
the vessel, since the vessel and (or) cargo were not
used for commercial purposes.

So, in 2007 Odyssey Marine Exploration, Inc. filed
a lawsuit in the United States for seizure in order to
secure its ownership of 14.5 tons of silver and gold
coins worth about $ 500 million, raised from the

' Thejudgment text is available here: https://www.quadrant-
chambers.com/sites/default/files/media/document/argen-
tum_exploration_limited_v_the_silver_2020_ewhc_2323_
admlty.pdf.
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remains of the Spanish frigate Nuestra Sefora de
las Mercedes, which sank in 1804.

The Spanish government also filed a lawsuit in
relation to the cargo and claimed to be its owner,
since the frigate belonged directly to Spain. Howev-
er, Spain refused to pay any remuneration, referring
to state immunity. As a result of the proceedings, the
courts ruled to return all raised property to Spain,
taking into account the provisions of the Foreign
Sovereign Immunities Act (FSIA) and indicating that
since Spain’s state immunity extends to a Spanish
ship, it also applies to all of its cargo.

It seems that in the Russian Federation a claim
similar to that considered by the English court could
also be considered by the court. Firstly, it is likely
that the court would agree to recognize its juris-
diction, for example, on the basis of § 1 of Art. 36
CPC RF (Commercial (Arbitrazh) Proceedings Code),
if the defendant (the owner of the sunken property)
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would not have been known to the plaintiff at the
time of filing the claim.

Secondly, in accordance with Art. 13 of the Fe-
deral Law “On Jurisdictional Immunities of a Foreign
State and Property of a Foreign State in the Russian
Federation” the court could establish that a foreign
state does not have judicial immunity in the Rus-
sian Federation in respect of disputes, related to
the carriage of goods by a foreign state operated
vessel, if (1) at the time of the cause of action arose,
the ship was used by this foreign state for purpos-
es other than non-commercial purposes, and / or
(2) the cargo was not cargo belonging to a foreign
state and used or intended to be used by it solely
for the exercise of sovereign powers.

In this case, the Russian court would need to
further analyze the purpose of silver, taking into
account the definition of sovereign powers in Art. 2
of the law. =



IV. 0630P 3APYBEXHOW CYLEBHOW NPAKTUKHN

leno o 3ape3epBUPOBAHHbIX NPaBax

SK Shipping Europe PLC v (3) Capital VLCC 3 Corp and (5) Capital Maritime
and Trading Corp (C Challenger), [2020] EWHC 3448 (Comm)

Cyn B paMKax AaHHOTO Aiefla PacCMOTPEN MHTepec-
HblIi BOMPOC O BO3MOXXHOCTY PACTOPrHY Tb KOHTPAKT
B pe3y/bTaTe €ro HapyLUEHNA SPYro CTOPOHOM, HO €
y4YeToM TOro, YTO NMocC/e HapyLLUEHWA KOHTPAKT Npo-
LLOMKasn UCMOMHATLCA NOJ OFOBOPKOW O pe3epBu-
poBaHUM Npas. B faHHOM criyyae cyf nocumTar, uto
TaKoe pacToprkeHune OblIo HEMPABOMEPHbBIM.

®MakTbi: B peBpane 2017 r. SK Shipping Europe
(cynosnapeneu) n Capital VLCC (dpaxToBaTennb) 3a-
KJOUMM TallM-4apTep CPOKOM Ha [iBa rofa B OTHO-
weHun cygHa “C. Challenger”. B xoge neperosopos
6bInn 03BYYEHDI, @ MO3XKe 1 BK/IOYEHbl B YapTep,
cBefleHUs o NoTpebneHnn TonNBa CyaHOM.

B xoge gencremA yapTepa okasanocb, YTo cya-
HO NoTpebnAno 6osblie TONNBA, YeM 6bINO 3a-
ABneHo cypgosnagenbuem. B mapte 2017 r. dpax-
TOBaTesNb BnepBble yBeJOMUN CyfoBnagenbLa,
yTO NMOCNEeAHNI NPegoCTaBU NIOXKHblE CBeAeHUs
(misrepresentation) o noTpebneHnn Tonnuea
cynHoMm. Tonbko B oKTAGpe 2017 1. ¢ppaxToBaTenb
3aABU O PACTOPXKEHUN KOHTpaKTa (rescission).
[lo 3TOoro MomeHTa (MM HEMHOTUM pPaHee, Tak Kak
¢dpaxToBaTenb nepecTan AaBaTb UHCTPYKLUN CY-
[oBnagenbLy B ceHTAbGpe) dpaxToBaTenb NPoAo-
»an ncnonb3oBaTh CyLHO, Aenas BblueTbl 13 dpaxTa
1 NOCTOSHHO Pe3epBupys CBOY NpaBa.

CypoBnagenel 3asaBWs1, UTO PacTOPXKeHMe Obls1o
HenpaBOMepPHbIM, MOCKOJIbKY, MPOAOJIasA NCMOJSIb-
30BaTb CyAHO, ppaxToBaTesib CBOMM NoBeeHnem
noateepann (affirmed) KoHTpaKT n, cnegoBaTesb-
HO, MOTEpPAN NPaBO Ha ero pactopxkeHue. Cygo-
Bnagesew, 06paTuica C ICKOM B CYA, C TpeboBaHMeM
0 Bo3MelLleHun yObITKoB. OpaxToBaTesib BO3pasuni,
YTO OH He MoATBEPKAAN KOHTPAKT, TaK KaK Bce Bpe-
M# 10 CEHTAOPA 1N okTA6pa 2017 1. OH NpoaoKan
pe3epBupoBaTb CBOU NpaBa.

Cypne6HbIN aKT: C yUeTOM KOHKPETHbIX GaKToB
Cy[Q YCTaHOBWUJ, YTO dpaxToBaTesib 3HaN O CBOEM
rnpa.e Ha pacTopkeHne KOHTpakKTa B MapTe 2017 .,
Korfa BrepBble BbIACHWNOCH HAapyLLUeHVe (M3NnLLHee
notpebneHve TonMMBea), Ho CBOUM NoBefeHNeM ae-
MOHCTPVPOBAI HeLLBYCMbIC/IEHHDIV BbIOOP B MOMb3y

COXpaHeHUA KOHTPaKTa. B pesynsTtaTte pactopxeHune

KOHTpaKTa ¢ppaxToBaTenem Obif10 NPM3HAHO Cylle-

CTBEHHbIM HapylUeHneM KOHTpaKTa (repudiatory

breach), naowum cygoBnagenbuy npaBo Ha B3bl-

CKaHue yObITKOB.

Mpwv 3ToM Cyp ycTaHOBWA cregytowme obume

NPUHLMMBI ANA NOJO6HbBIX CUTYaLNIA:

- pe3epBuMpOBaHVe Npas Yyacto OyaeT UMeTb CBO-
UM 3$PeKToM NpeaoTBpPaLLEHME NPU3HAHNA NO-
CreflyroLlero noeefeHra Kak pelleHrsa npusHaTb
U PaCcTOPTHYTb KOHTPAKT (HO 3TO HE HEV3MEH-
Hoe NpaBuo);

- Cya npyMeT BO BHUMaHMe BCe MaTepuranbl fiena,
BK/IIOYaA BCE pe3epBUPOBaAHUA MpPaB, KOTO-
pble 6binY NepefaHbl CTOPOHaMK APYr ApYyry
(communicated);

- B C/lyvyae, Korga nosejeHne COOTHOCMKTCA
He TOMbKO C pe3epBrpPOBaHMEM MPaBa Ha pac-
TOPKEHME KOHTPAKTA, HO TaKXKe C MPOAOIIKEHN-
€M MCMNOJIHEHNA KOHTPaKTa, ABHO Bblpa)keHHOe
pe3epBUpOBaHMe NpefoTBPaTUT Heobxoau-
MOCTb BblbOpa Mexay Npri3HaHEM U pacTop-
YKEeHNeM KOHTpaKTa;

- B CJ/lyyae, Korga CTOpoHa npeabasnaeT 6e3yc-
noBHoe TpeboBaHMe O CyLLeCTBEHHOM UCMOJTHe-
HUW KOHTPaKTa, B pe3ysibTaTe KOTOPOro KOHTP-
areHT OyaeT BbIHY>KAEH U3MEHUTb CBOIO NMO3U-
LMo, TaKoe NoBefieHre MOXKeT OblTb MOHOCTbIO
HEeCOBMEeCTUMO C pe3epBUPOBaHEM HEKOTOPbIX
npas;

— YCTAQHOBJIEHUE TOTFO, MPOUCXOAUT N BbiIbOP
MeXay NPU3HaHNEM 1 PaCTOPXKEHMEM KOHTPaKTa
B pe3ysnbTaTe NOBefEeHWA CTOPOHDI, ABNAETCA BO-
MPOCOM IPUANYECKON XapaKTEPUCTUKN, U UHO-
roa oencTeus 6onee KpacHOPEUMBLI, YeM CJ10Ba'.
KommeHTapuii: BbipaboTaHHble CyfOM NPUHLN-

Mbl, Kak 3TO YacTo ObIBAET C aHMINNCKMIY Cyaamu,

HOCAT HAaCTOJNIbKO OOLLUI 1 aBCTPAKTHBIN XapaKTep,

YTO BO3MOXXHOCTb UX MPUMEHEHMNA K KOHKPETHbIM

! TekcT peleHns gocTyneH 3geco: https://www.bailii.org/ew/
cases/EWHC/Comm/2020/3448.html.
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cnopam MoXeT OblTb 3HaUMTENbHO 3aTpyAHEHa.

MoxHo nepedpasnpoBaTtb faHHble NPUHLMMbI Cle-

ayowmnm obpasom:

— 06blYHO pe3epBHNPOBaHME NPaB AENCTBUTENIBHO
MO>eT NO3BONUTb CTOPOHE n3bexaTb Npr3Ha-
HUA KOHTPaKTa NoATBEPKAEHHbIM UK pacTop-
rHyTbIM. Hanpumep, BEpOATHO, YTO B fAHHOM
KOHKPEeTHOM ciyyae nocsie obHapy»eHua no-
BbILUEHHOrO NoTpebneHnA TonaMBa B MapTe
2017 r. n yBegomneHusa o6 3ToM cygoBnagenb-
Lia C pe3epBMpPOBaHMEM NpPaB, KOHTPAKT He Obin
6bl NPU3HaH NOATBEPXKAEHHbIM ppaxToBaTENEM,
ecnn 6bl OH TONbKO 3aKOHYUN TEKYLUMI Peic 1 He
[aBan nocnenyowmnx NHCTPYKUNIA;

— eCsIM Nocne pe3epBUPOBaHKA NPaB HEBO3MOXKHO
O[HO3HAYHO YCTaHOBUTb, COOTHOCKTCA 1Y NOBe-
AEeHME TONbKO C PaCTOPXKEHVEM WM MOATBEPX-
LEeHVeM KOHTpPaKTa, TO BbIbopa He MPOonCXoauT.
Monaraem, YTo BbiLLENPUBELEHHbIN NPUMEP MO-
XeT ObITb OTHECEH 1 K JaHHOMY NPUHLMMY;
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— e nocne pe3epBUpPOBaHKA NPaB CTOPOHa Tpe-
OyeT NCNONHEHNA OT APYroi CTOPOHbI (B AAHHOM
cnyyae ppaxToBaTenb NOAAET MHCTPYKLMIO B OT-
HOLUEHMM HOBOFO perica nocsie 0bHapy»KeHus
MOBbILIEHHOIO NOTPe6IEHVA TOMMBA), TO TAKOE
nosefeHvie MOXeT ObiTb NPU3HAHO He COOTBET-
CTBYIOLLMM pe3epBrpOBaHuio (Torga 3apesep-
BMPOBAHHOE NPaBO Ha PACTOPKEHME KOHTPAKTa
TepseTca).

BmecTe ¢ Tem pelweHune npeacraBnaeTt cobomn
OT/INYHYIO UANIOCTPALMNIO TOTO, KaK pe3epBrnpoBa-
HWe npaB, MOBCEMECTHO BKJIlOUaeMoe B nepenu-
CKY B CBAA3M C HaPYLUEHUAMMN KOHTPAKTOB, Aaneko
He BCerga no3BosiAeT CTOPOHe COXPaHUTb BCe «pe-
3epBuUpyemble npaBay. [lpaBoBas onpeaeneHHoOCTb
TpebyeT, UToObl BCE CTOPOHbI MOHMMANK, YTO MPO-
NCXO[UT C KOHTPAKTOM MOCsIe ero HapyleHus. Cto-
POHa He MOXET fAepKaTb HAPYLUMTENA Ha Kprouke
Mo CBOEMY YCMOTPEHMUIO, MPY STOM NPOAOSKAA UC-
MOJTHATH KOHTPAKT. B



IV. REVIEW OF INTERNATIONAL CASE LAW

Reserved Rights Case

SK Shipping Europe PLC v (3) Capital VLCC 3 Corp and (5) Capital Maritime
and Trading Corp (C Challenger), [2020] EWHC 3448 (Comm)

In the framework of this case, the court consi-
dered an interesting issue of the possibility of ter-
minating the contract as a result of its violation by
the other party but taking into account the fact
that after the violation the contract continued to
be executed under the reservation of rights. In this
case, the court considered that such termination
was unlawful.

Facts: in February 2017, SK Shipping Europe
(Ship Owner) and Capital VLCC (Charterer) signed
a 2-year time charter for the vessel C Challenger.
During the negotiations, information about the fuel
consumption of the vessel was announced, and later
included in the charter.

During the charter it turned out that the vessel
consumed more fuel than declared by the Ship-
owner. In March 2017, the Charterer notified the
Shipowner for the first time that the latter had pro-
vided false information (misrepresentation) about
the vessel's fuel consumption. Only in October 2017,
the Charterer announced the termination of the
contract (rescission). Up to this point (or a little ear-
lier, since the Charterer stopped giving instructions
to the Shipowner in September), the Charterer con-
tinued to use the vessel, making deductions from
the freight and constantly reserving his rights.

The Shipowner stated that the termination was
unlawful. The Charterer, by continuing to use the
vessel, affirmed the contract and, therefore, lost the
right to terminate it. The Shipowner filed a lawsuit
with a claim for damages. The Charterer argued that
he did not confirm the contract, as he continued
to reserve his rights all the time until September /
October 2017.

Ruling of the court: taking into account specific
facts, the court established that the Charterer knew
about his right to terminate the contract in March
2017, when the violation of excessive fuel consump-
tion was first discovered. However, the Charterer
demonstrated an unambiguous choice to keep the
contract by his behavior. As a result, the termination
of the contract by the Charterer was recognized

as a material breach of the contract (repudiatory

breach), giving the Shipowner the right to recover

damages.
Moreover, the court established the following
general principles for such situations:

- while a reservation of rights will often have the
effect of preventing subsequent conduct consti-
tuting an election to recognize or terminate the
contract, this is not an invariable rule;

- the court to have regard to all the material, in-
cluding any reservations which have been com-
municated;

- where conduct is consistent with the reserva-
tion of a right to rescind, but also consistent
with the continuation of the contract, then an
express reservation will preclude the making of
an election;

- where a party makes an unconditional demand
of substantial contractual performance of a
kind which will lead the counterparty and/or
third parties to alter their positions in signif-
icant respects, such conduct may be wholly
incompatible with the reservation of some
kinds of rights;

- determining whether particular conduct gives
rise to an election is ultimately a matter of le-
gal characterisation. There are some contexts in
which actions speak louder than words'.
Commentary: the principles developed by the

court, as is often the case with the English courts,
are so general and abstract in nature that the pos-
sibility of their application to specific disputes can
be significantly hampered. These principles can be
paraphrased below:

- usually, the reservation of rights can actually al-
low a party to avoid recognizing the contract as
confirmed or terminated. For example, it is likely
that in this particular case, after the discovery of
increased fuel consumption in March 2017 and

' Thejudgment text is available here: https://www.bailii.org/
ew/cases/EWHC/Comm/2020/3448.html.
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notification of this (including rights reservation)
to the Shipowner, the contract would not have
been recognized as confirmed by the Charterer
if he had only completed the current voyage and
had not given further instructions;

if after the reservation of rights, it is impossible to
unambiguously establish whether the behavior
is related only to the termination or confirmation
of the contract, then there is no election. The
example above can be applied to this principle;
if, after the rights have been reserved, the party
demands performance from the other party (in
this case, the Charterer submits an instruction
for a new voyage after the discovery of increased

fuel consumption), then such behavior may be

deemed inappropriate to the reservation (in this

case, the reserved right to terminate the contract
is lost).

At the same time, the judgment provides an
excellent illustration of how the reservation of
rights, which is widely included in correspondence
in connection with breaches of contracts, does not
always allow a party to retain all “reserved rights”.
Legal certainty requires all parties to understand
what happens to a contract once it is breached.
The party cannot keep the offender on the hook
at its own discretion while continuing to execute
the contract. =



IV. 0630P 3APYBEXHOW CYLEBHOW NPAKTUKHN

[leno o BbiKymne nupatam, obLien
aBapUMN U MHKOPNOPNPOBAHUN
YCNOBUN YapTepa B KOHOCAMEHT

Herculito Maritime Ltd. and others v Gunvor International BV and others (m/v “Polar”),

[2020] EWHC 3318 (Comm)

Cyq pewwuun, yto rpy3oBnagenel no ycJioBUAM
KOHOCaMeHTa 6bl1 0653aH BHECTM B3HOC Mo obLen
aBapuu B CBA3M C BbiNnaTol Bbikyna nupatam. Mpu
3TOM B YapTepe 6blno yc/oBKMe, YTo cyfoBnage-
new [osKeH obpaLlaTbCa B TaKMX CyvanX TOSIbKO
K CTPaxOBLYV/KY, HO faHHbIE YCIOBMA, MO MHEHMIO
cyna, He 6blIM MHKOPNOPKPOBaHbl B KOHOCAMEHT.

®MakTbi: B OKTAGpe 2010 r., Npu nepexoge n3
r. CaHkT-lNeTepbypra B CuHranyp, cygHo “Polar”
ObIJ10 3aXBaUYE€HO COMANMNCKMU NipaTamu B AfeH-
ckom 3anmBe. B aBrycte 2011 r. nupatam Obin Bbinna-
yeH BblKyn B pa3mepe 7,7 mnH gonn. CLWA, n cygHo
6b1110 0cBO6OXKAEHO. [py 3axBaTe Oblnla 06bABMEHA
o6Las aBapus, CTPaxoBLMK rpy3a NpesocTaBus
rapaHTuio (GA guarantee), rpy3osnageney npego-
ctaBun 6oHA (GA bond), u B utore 6bina opopmne-
Ha Aucnawa, no Kotopowm okono 5 mnaH gonn. CLLIA
[OJKEeH Obln ynnatutb Bnageney rpysa. Cygosna-
fenblbl obpaTunnce B apbuTtpaxk ¢ TpeboBaHeM
0 B3bICKaHUW JaHHOW CYyMMbI.

YapTtep 6bI1 cocTaBneH Ha ocHoBe ¢$opMbl
BPVOY4 n copep»an OroBopKu 0 BOEHHbIX pUCKax
(War Risks Clauses) 1 06 AgeHckom 3anmBe, cornac-
HO KOTOPbIM JONONHWTENIbHAA CTpaxoBas npemums
3a MOKPbITVE OT MOXULLEHUSA 1 BblKyMna B pasmepe
40 000 gonn. CLUA 6bina 3a cueT ppaxtoBatens. Cy-
[oBnagenew, B CBOK oyepefb, 06A3anca npu HacTy-
NneHnn yObITKOB, MOKPLITbIX TaKMM CTPaxXOBaHNEM,
06palLaTbCA TONbKO K CTPAXOBLUMKY («IKCKITHO3MB-
HbIN CTpaxoBon GpoHA»). B KoHOocameHTe Gbina 06-
wan oroBopka o6 MHKOPNOPMPOBAHUN YCOBUN
yapTepa (all terms and conditions, liberties and
exceptions).

ApbuTpPbI BOMKHBI O6bINW PELNTb, UCK0Ya N
KOHOCaMeHT OTBETCTBEHHOCTb €ro Aep»KaTens B OT-
HOLUEHUWN B3HOCOB MO 06Lel aBapun, eCin KOHO-
CaMEeHT BKJ1t0Yas NMOSIOXKeHMA 06 «IKCKITIO3UBHOM

cTpaxoBom doHAe» u3 yaptepa. ApouTpbl peLumnnu
Aeno B nonb3y rpysosnagensua. Cyaosnagenel 06-
»ano.an pelleHne apbUTPOB B cye.

Cyne6GHbI akT: ANA pelleHunsa gena cygy He-
06Xx0AnMO 6bI10 YCTAHOBUTD, ObIIV N1 OFOBOPKY
YyapTepa O BOEHHbIX prCKax 1 06 AfeHCKOM 3anBe
NHKOPMNOPMPOBaHbl B KOHOCAMEHT.

Cyq, pelumn, 4To fa)<e ecsin oroBopKu 1 6binu
MHKOPMOPUPOBAHbI, MO VX CMbIC/y 0653aHHOCTb
dpaxToBaTENs MO yMaTe CTPaXoBbIX MPEMUI He ne-
peknagbiBanacb Ha gepatensa KoHocameHTa. OTo
COOTBETCTBYET 06LLeMy NpaBuy, COrMacHO KOTOPO-
My NMPU UHKOPNOPUPOBAHWI YCIOBUIA U3 YapTepa
B KOHOCAMEHT OTCYTCTBYET NPe3ymnuusi Toro, 4to
cyn 6yneT 3ameHATb 06A3aHHbIX CTOPOH B TEKCTE.
To ecTb, ecnv ycnoBus YapTepa ycTaHaBNMBalT OT-
BETCTBEHHOCTb ppaxToBaTens Nno ynnaate onpege-
NEHHbIX CYMM WX COBEPLLEHNIO AeNCTBUI, TO NOCse
NHKOPMOPMPOBaHMA STUX YCIIOBUI B KOHOCAMEHT,
06A3aHHbIM NO-NpeXxHeMy ocTaHeTca GpaxToBa-
Tenb. CygoBnageney He CMOXeT NpeabsaBUTb Tpe-
60BaHVA K fepKaTesto KOHOCaMeHTa Ha OCHOBe
TaKMX MHKOPMOPMPOBAHHbIX YCNOBUIA. [InA cMeHbI
06A3aHHOI CTOPOHbI HY>KHbI ACHbIE GOPMYNPOBKN.

B KauecTBe [ONONHUTENBHOIO aprymeHTa cyq
yKa3aJl, UTo fa>ke eC/in MIHKOPMOPVPOBaHHbIe Oro-
BOPKM B JaHHOM cJlyyae BO3/larann OTBETCTBEH-
HOCTb 3a YNnaTy CTPaxoBbIX MPeMU Ha AepkaTtens
KOHOCaMeHTa, TO OblfI0 COBEPLUEHHO HEACHBIM, Kak
pacrnpenenaTb Takyl OTBETCTBEHHOCTb B Cllyyae
BblJauM HECKOJIbKMX KOHOCAMEHTOB pa3HbIM Aiep-
xKatensam.

Cyn cornacmuncsa ¢ BbIBOAOM apObuTpoB, UTo
Mo CMbIC/Ty OFOBOPOK YapTepa cyaoBnagenel
1 ppaxToBaTesib 4OrOBOPUIUCL 06 yrnnaTe ppaxTo-
BaTesieM JOMOJSIHUTENbHOM CTPAXOBOW Npemui, B3a-
MEH Yero cygoBnagesel, cornacuncs obpallatbca
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TOJbKO K CTPaxoBLUYMKaM B CJlyYae BO3HMKHOBEHUA
3aCTpaxoBaHHOro y6bITKa, BKtoYaa TpeboBaHme
KacaTeslbHO B3HOCOB Mo o6Lei aBapuu. B npotums-
HOM cnyyae dppaxToBaTento 66110 Obl HEBbIFOAHO
COrnawaTbCA Ha ynnaTty AOMOSTHUTENbHbIX MPEMMUIA.
BmecTe c Tem, yunTbiBas, 4To paccmaTprBaemble
OroBOPKM He BO3/arajsn Ha Aep)KaTena KoHoca-
MeHTa 06A3aHHOCTb MO ynaTe fOMOMHUTENbHbIX
CTPaxoBbIX MPEeMUIA, COrnalleHne Mexay CyfoBna-
penbuem 1 dppaxToBaTenem o nopsaake obpalyeHus
K CTPAxOBLLMKY He pacnpoCTPaHANOCb Ha KOHOCa-
MEHT U ero fepatens. B utore KOHocameHT He 1c-
KJTI0UMNT OTBETCTBEHHOCTb ilepKaTenia 3a BHeCeHe
B3HOCOB MO 06LLei aBapum Uax No NobdbIM NHLIM
noTepsiM Unun yobITKam, NOKPbLITbIM JOMOSTHUTENb-
HbIM CTPaXOBaHMEM.
Cyn oTMeHuWn pelueHmne apbuTpos’.

' TekcT pelleHnsa gocTyneH 3gech: https://www.bailii.org/ew/
cases/EWHC/Comm/2020/3318.html.
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KommeHTapuin: faHHOe Aeno npumeyatesibHO
TeM, YTO B HEM Cyf BrepBble pacCMOTpen BOMpocC
BK/TIOYEHWA BOEHHbBIX U UHbIX NOAO6GHbIX OFrOBOPOK
B KOHOCAMEHT, a TaKXe NMPUMEHEHNE NONOXKEHWI
O CTpaxoBaHUW N3 YapTepPOB K OTHOLLEHWAM C Bfa-
[enbLamMmn KOHOCaMeHTOB KacaTenbHO TpeboBaHMiA
13 06X aBapui. MNpu 3ToM CTOUT OTMETUTb, UTO
CyZ MPUMEHUN CTaHOAPTHbIA NOAX0A K MHKOPMO-
pVPOBaHMIO.

CypoBnagenbLam MOXeT 6blTb peKOMeH0BaHO
06paTUTb BHMMaHKe Ha GOPMYNNPOBKU MOJIOXe-
HWIA B YapTepax U KOHOCAMEHTax C TeM, YTOObl UC-
KIOUNTb BO3MOXKHbIE PACXOXKAEHMA B TOJIKOBAHUM
NX MPUMEHUMOCTM NN HEMPUMEHUMOCTU K Aep-
XKaTenfam KOHOCaMeHTOB. Tak, NpAMoe yKa3aHune
B UapTepe, YTO, HECMOTPA Ha BCE MHbIE MOJIOXKEHNS,
rpy3oBnagenew unmv geprkatesib KOHoCaMeHTa ABMA-
€TCA OTBETCTBEHHbIM MO TPebOoBaHNAM O BHECEHUN
B3HOCOB M0 06LLe aBapun, MO0 NPEfOTBPATUTb
JaHHbIA Ccriop. =



IV. REVIEW OF INTERNATIONAL CASE LAW

The Case of Ransom to Pirates,
General Average and Incorporation
of the Terms of the Charter

into the Bill of Lading

Herculito Maritime Ltd. and others v Gunvor International BV and others (m/v “Polar”),

[2020] EWHC 3318 (Comm)

The court decided that the cargo owner, under
the terms of the bill of lading, was obliged to pay
a general average contribution in connection with
the payment of ransom to the pirates. At the same
time, there was a condition in the charter that the
shipowner should apply in such cases only to the
insurer, but these conditions, in the court’s opinion,
were not incorporated into the bill of lading.

Facts: In October 2010, while sailing from St. Pe-
tersburg to Singapore, the vessel Polar was hijacked
by Somali pirates in the Gulf of Aden. In August
2011, the pirates were paid a ransom of $ 7.7 mil-
lion and the vessel was released. During the seizure,
a general average was declared, the cargo insurer
provided a GA guarantee, the cargo owner provided
a GA bond and, as a result, an average statement
was issued, according to which about 5 million US
dollars had to be paid by the cargo owner. The ship-
owners have applied to arbitration with a claim to
recover this amount.

The charter was based on Form BPVOY4 and in-
cluded the War Risks Clause and the Gulf of Aden
Clause under which an additional $ 40,000 premium
for theft and ransom coverage was paid by the char-
terer. The shipowner, in turn, undertook to contact
only the insurer (“exclusive insurance fund”) in the
event of losses covered by such insurance. The bill
of lading contained a general clause about the in-
corporation of the charter conditions (all terms and
conditions, liberties and exceptions).

The arbitrators had to decide whether the bill of
lading excluded the liability of its holder for general
average contributions if the bill of lading included
“exclusive fund” provisions from the charter. The
arbitrators decided the case in favor of the cargo

owner. The shipowner appealed the decision of the
arbitrators in court.

Ruling of the court: to resolve the case, the
court had to establish whether the War Risk and
the Gulf of Aden charter clauses were incorporated
into the bill of lading.

The court ruled that even if the clauses were in-
corporated, in their meaning the obligation of the
charterer to pay the insurance premiums was not
shifted to the holder of the bill of lading. This is in
line with the general rule that when the terms of the
charter are incorporated into the bill of lading, there
is no presumption that the court will replace the ob-
ligated parties in the text. That is, if the terms of the
charter establish the responsibility of the charterer
to pay certain amounts or take actions, then after
the incorporation of these conditions into the bill
of lading, the charterer will still be obligated. The
shipowner will not be able to make claims against
the holder of the bill of lading on the basis of such
incorporated terms. To change the obligated party,
clear wording is needed.

As an additional argument, the court pointed
out that even if the incorporated clauses in this case
assigned responsibility for the payment of insurance
premiums to the holder of the bill of lading, it was
completely unclear how to distribute such respon-
sibility in the event that several bills of lading were
issued to different holders.

The court agreed with the conclusion of the arbi-
trators that, within the meaning of the charter clauses,
the shipowner and the charterer had agreed to pay
an additional insurance premium by the charterer,
in return for which the shipowner agreed to contact
only the insurers in the event of an insured loss, in-
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cluding the requirement for general average premi-
ums. Otherwise, the charterer would not have had
the benefit of agreeing to pay additional premiums.

At the same time, given that the clauses did not
impose on the holder of the bill of lading the obli-
gation to pay additional insurance premiums, the
agreement between the shipowner and the char-
terer on the procedure for contacting the insurer
did not apply to the bill of lading and its holder. As
a result, the bill of lading did not exclude the hold-
er’s liability for making contributions for general
average or any other loss or damage covered by
additional insurance.

The court overturned the arbitrators’ decision’.

' Thejudgment text is available here: https://www.bailii.org/

ew/cases/EWHC/Comm/2020/3318.html.
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Commentary: this case is notable since the
court considered for the first time the issue of in-
cluding military and other similar clauses in the bill
of lading, as well as the application of insurance pro-
visions from charters to relations with bill holders
regarding claims from general average. It should be
noted that the court applied the standard approach
to incorporation.

Shipowners may be advised to pay attention to
the wording of provisions in charters and bills of
lading in order to avoid possible differences in inter-
pretation of their applicability or inapplicability to
bill of lading holders. Thus, a direct statement in the
charter that, notwithstanding all other provisions,
the cargo owner or the holder of the bill of lading is
liable for claims for contributions in general average
could prevent this dispute. =



V. OB30P HOBNHOK JINTEPATYPbI 10 MOPCKOMY TMPABY

Apmupanteinckoe n mopckoe npaso. Tomac
Ix. LLleH6aym. 6-e nsg. 2020 | Admiralty and
Maritime Law by Thomas J. Schoenbaum, 6" ed.,
2020, West Academic Publishing

DTa KHUra no agMupanTeriCKomy npasy, LUMPOKO
N3BECTHaA Kak TpakTaT ANiAa NpaKkTUKOB, ABNAETCA
3¢ deKTUBHbIM PYKOBOACTBOM MO TeKYyLUen npak-
TVKe 1 HeflaBHUM Aenam. PerynapHo obHoBnsemasn
C YYeTOM npoucLlieawmnx cobbITUn U CTaTyTHOTO
MOPCKOro MpaBa, OHa npefacTaBnAeT cobor o630p
NCTOPUN N TPAZULMIA, NeXaLunx B OCHOBe cero-
HALWHNX NOJIOXEHNN agMMUPanTencKkoro npasa.
KHura cogep»mT KOMMEHTapumn aBTopa 1 CCbUTKA
Ha OCHOBHble fiena, a TakxKe B Hell NpeAcTaBfeHbl
dbopmbl LOKYMeHTOB. B n3gaHum gaH yrnyoneHHbIi
aHanu3 Taknx BONPOCOB, KaK Cyfbl NPUCAXKHbIX B aA-
MUPANTeNCTBe, CHATE BO3PaXKeHNI 1 NCNOMb30Ba-
Hue apbuTparka AnA paspeLleHnsa MOPCKNX CNOPOB,
a TaKe pacCMOTPEeHbI BaXkHble cyfiebHble pelueHus.
KHura oxBaTbiBaeT TEMbl MOPCKOrO NpaBa, loPUCANK-
LMY aaMUPANTENCTBaA, MOPCKNX AENNKTOB, CPeLCTB
NpaBOBOW 3aLLMTbl MOPAKOB, KOMMeHcauun pabo-
ynM, NepeBO3KN FPy30B, BYKCUPOBKY, YapTepa, 3a-
rPA3HEHNA MOPA U MOPCKOTO CTPaxoBaHWA.

MopcKoe npaBo B Bonpocax 1 orsetax. 2020.
X. Annen Bnak, Yapnu ManaBu3sac | Maritime Law
Answer Book 2020 by H. Allen Black, Charlie Pa-
pavizas

KHura, HanvncaHHasa gBymaA sKcnepTamu B 061acTm
MOPCKOrO MpaBa, AideT OTBETbI Ha BOMPOChl MOPCKOro
npasa, C KOTOPbIMU CTANKNBAKTCA Kak CleunanmcTbl,
TaK 1 HeCneumanucTbl, 1 3aTparnsaeT npobnemsl,
BOJIHYIOLLME CyAoBNafenbLeB, CyaoBbiIX O6pokepoB
1 rpy3ooTtnpasuTeneit. llommmo nsyyeHna Tpagu-
LIMOHHbIX BOMPOCOB, KOTOPble O6bIYHO BO3HMKAIOT
B MOPCKMX CMOpaXx, TakKx Kak BbIOOp 3aKoHa 1 orpa-
HUYeHMe OTBETCTBEHHOCTM, 3Ta KHMra OXBaTblBaeT
MHOXecTBO Bornpocos npasa CLUA. M xota matepuan
NOCBALLEH 3aKoHoAaTeNnbCTBY 1 npakTrke CLUA, aBTo-
pbl BK/IIOYAIOT HEKOTOPbIE CCbINIKM Ha 3aKOHOAaTe b-
CTBO BennkobpuTtaHmy, KOTOpoe OKa3blBaeT 3HaYM-
TeflbHOE BAVAHME Ha MHOTMe NPaKTUKK, JOroBOpbI
apeHabl 1 GUHAHCOBbIE onepauun.

Teopwuis, NpaBo M NpPaKTKa MOPCKOro ap6m-
Tpaxa. EBa JlutuHa. 2020 | Theory, Law and Prac-
tice of Maritime Arbitration by Eva Litina, 2020

KHura, B KoTopon nogpobHo paccmatpuBaeT-
cA peHOMeH MopCKOro apbuTparka ¢ 0cobbIM aK-
LEeHTOM Ha JOroBOpax MOPCKOW NepeBO3KN rpy-
30B. ABTOp NpeAcTaBasaeT NepBblil KOMMNEKCHbIN
1 CPaBHUTENbHBIN aHanM3 apOUTPAKHOM NPAKTUKN
B TPEX IOPUCANKLUSX, FAE PACNONIOKEHbI Hanbonee
YyacTo BbIGMpaeMble MeCcTa MOPCKUX apbuTpaxen:
NoxpoHe, Hbto-Vlopke 1 CuHranype. Mo oueHkam
Esbl JIutHOWM, 60onee 80% MMPOBOI TOProBN OCY-
LeCTBAETCA NO MOPIO, YTO AeflaeT MOPCKOM TPaHC-
NopPT OCHOBOW MNPOBOI SKOHOMUKMW. BONbLINMHCTBO
CMOpPOB B CYAOXOOHOWN OTPaCNN paspeLlaeTca no-
CpencTBOM 0COObIX, YaCTHbIX, KOHPUAEHUMANbHbIX
apbuTpaxkHbIX pas3brpaTenbCTB, KOTOPbIE Nyylle
BCEro MO>KHO NMOHATb, BHMATENbHO N3Y4nB CTaH-
LapTHble GOPMbI KOHTPAKTOB, KOTOPbIE NCMNOSb3Y-
l0TCA Ha NPaKTVKe, 1 NpeLieIeHTHOEe NPaBo, BblTeKa-
toLLee 13 3TOro. Yrny6neHHbI aHann3 NprMeHMbIX
npaBu 1 COOTBETCTBYIOLWEN CyfebHOM NpaKkTUKn
B KaXKAOW lopncamKLmMm obecneynBaeT OCHOBY ANA
CPaBHUTENIbHOM OLEHKU MECT MOPCKUX apbutpa-
en. NoMnmo Tpex OCHOBHbIX MECT MOPCKOro ap-
6uTpaka, aHaNM3 3aTparnBaeT MOPCKOM apouTpak
B APYrMX IOPUCAVKUNAX, TaKUX Kak TOHKOHT, [peuus,
AnoHuA n Kopes, 4to no3BonAeT CpaBHUTb Npouecc
B IOPMCAMKLUAX OOLLEro 1 rpakAaHCKoro npaea.
KHura 3aBepLuaeTca pacCMOTPEHneM NoTeHunanb-
HOro BO3eNCTBNA TeKYLLEro MexayHapogHOro no-
NMTUYeCKoro NaHawadTa Ha byayuiee MOPCKOro
apbutpaxka, ero nepcrnekTuB 1 NpPeaIoXeHNsIMn
nccnegoBaHuiA B 3To obnacTu.

CoBpemeHHble TPeHAbl MOPCKOro npasa.
MpowanTto K. Mykeppxkun, Makcumo K. Mengxna-
mn., LIsanHusuH Cioii. 2020 | Maritime Law in Mo-
tion by Proshanto K. Mukherjee, Maximo Q. Me-
jia, Jr., Jingjing Xu, 2020, Springer

DTa KHMra AaeT UeHHY NHPopMaumio o pas-
JINYHBIX COBPEMEHHbIX Mpobnemax rocyfapcTBeH-
HOrO 1 YaCTHOrO MOPCKOTrOo NpPaBa, BKKOYasA Mex-
ANCUMNAVHapHbIe acneKkTbl. PaccmaTpuBatoTca
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Tembl Ny6AMYHOTO NpPaBa, BK/OYas MeXXayHapoa-
Hoe Ny6nnyHoe NPaBo 1 MOPCKOEe NPaBo; B TO Xe
BPEMS UCCeyoTCA pa3Hble TeMbl YaCTHOTO NPaBa,
Hanprmep KOMMepPUYeCcKoe MOPCKOoe NpaBo, KO-
3MOHHOE NPaBOo 1 HOBble Pa3paboTKy B 0b6nactu
NpYMeHeHNA NepeoBbIX TEXHONOTMIA B BONPOCaXx
MOPCKOro npaga. Kpome Toro, B KHUre ocBeLLaloTcs
TeKyLiMe 1 aKTyasbHble AUCKYCCUN Ha MeXAyHa-
POAHbIX MOPCKMX popyMaX, TakKnX Kak MexxayHa-
pofHas MOpCKan opraHu3aumsa, No BONpocam Hop-
MaTMBHOTO 1 YaCTHOTO MpaBa B 0651aCT MOPCKOro
3KOJIOrMYEeCKOro npaBa, NpaBa, Kacalowerocs gen
MOPSAKOB 1 MOPCKOW neaarorvku, 6esonacHocTu
Ha Mope, CpaBHUTENbHOTO NpaBa B MOPCKON coe-
pe, TOProBOro npaBa, akTyasbHOro aHanu3a npe-
LileIeHTHOTO MPaBa, HaJlIoroBOrO MpPaBa B MOPCKOM
KOHTEKCTE, MOPCKOTO apburTpaska, MacCaXnpCKnx
nepeBO30K, MOPTOBOrO MpaBa 1 OrpaHNYeHns oT-
BETCTBEHHOCTM.

besonacHocTb Ha mope B EBpone: cpaBHuU-
TenbHbin nogxopn. lOctnHa HaBpon n 3ysaHHa
MennoBcka-Jom6poBcKa. 2020 | Maritime Safety
in Europe: A Comparative Approach by Justyna
Nawrol and Zuzanna Peptowska-Dabrowska,
2020, Informa Law

KHura nocesweHa rapmoHm3aLuy npaBoBoro
perynupoBaHma cmctem 6e30MacHOCTU Ha Mope
B EBpone. B Hel onucbiBaloTCA NpaBOBble OCHOBbI
cucTembl 6€30MacHOCTY Ha MOpPeE B OTAENbHbIX €BPO-
NemncKux cTpaHax, a Takke Bonpocbl 6e3onacHoCTM
Ha Mope C TOUKM 3peHunsa MexxayHapoaHOM MOPCKOM
opraHusauum (MMO), EBponelickoro Coto3a n EBpo-
nerckom accoumaumnm ceobogHoi Toproenu. Boiga-
foLLMecs yyeHble U3 BeAyLLMX akaleMnyecKmx LeH-
TPOB MOPCKOro npaea EBponbl npeacTaBAAloT Ha-
LMOHasIbHble MEPCNEKTUBbI CMCTEM 6E30MaCHOCTM
Ha Mope, CTaBA BOMNPOC: FapaHTUPYIOT N NPUHATbIE
HaLMOHanbHble peLleHns COBMECTUMOCTb C MPaBo-
BbIM pexumom MUIMO n EC n Kak MO>KHO OLIEeHUTb
rnobanbHyto cuctemy n cuctemy EC? bonee Toro,
B KHUWre fenaeTca NonblTKa faTb OTBETbl Ha BOMPOC:
asnaoTca N uenn VMO B obnacTtn 6e30mnacHoCTm
Ha Mope afieKBaTHbIMM B CBETe TeKYLLUX npobnem
6€30MacHOCTM 1 Kak fobuTbca 6onee BbICOKOTo
YPOBHA COOGMIOAEHNA MeXKOYHAPOLHbIX MPU3HAHHbIX
CTaHZapToB 6e30nacHOCTM Ha Mope?

MpaBo B o6nactn cypocTrpoeHunsa. CanmoH
Keptuc, H FoHT, Yunbam Cecun. 2020 | The Law
of Shipbuilding Contracts by Simon Curtis, lan
Gaunt, William Cecil, 2020, Informa Law
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B KHMre paccmaTpuBalOTCA NMPUHLMMBI aHMNNA-
CKOro KOHTPAKTHOro npaBa NPUMEHUTENbHO K CY-
LOCTPOEHnto. 3TO HOBOE M3AaHue, ABnsALleecs
BeayLwmmMm nocobrem no gorosopam B obnactu
CYLOCTPOEHUS U MOPCKOFO CTPOUTENBCTBA, Wn-
POKO MCNOMb3yeMbiM B MUPOBOM MOPCKOM CO-
obuecTtse. ABTOPbI NMPOBOAAT SKCMEPTHbIV aHanm3
OCHOBHbIX GOPM KOHTPAKTOB Ha CTPOUTENBCTBO
CYAOB, BKJItOUas pa3genbl, Kacalowmecs AOMNOHU-
Te/IbHbIX COMNaLleHN K KOHTPAKTY Ha MOCTPONKY
CY[OB U KOHTPaKTOB Ha nepeobopynoBaHe CyaoB,
a TaKKe — BrepBble — KOHTPAKTOB Ha CTPOUTENBCTBO
MOPCKUX HepTerasoBbiX Cy0OB 1 YCTaHOBOK. HoBoe
n3paHme ObiNo BCeCTOPOHHe 06HOBIEHO, BKIIOYasn
KOMMEHTapun K HeflaBHVM peLueHuamM Bbicokoro
cyna AHMUM NO KOHTPaKTam Ha CTPOMTENbCTBO CY-
[OB 1, B YaCTHOCTU, CBA3AHHBIM C HAMI FapaHTUAM
Bo3MeLleHnA. O6cyJaloTcA JOroBOpHbIE U Npa-
BOBble NMOC/eACTBUA rNMobaNbHON SKOHOMMNYECKON
HeCTabuNbHOCTY N CONPAXKEHHOE C 3TVUM yBenunye-
HWe KoJInYecTBa 1 pa3mepa CropoB B CyAOCTPO-
NTENbHOM CEKTOpe, a TakXe OCBeLlalTca gpyrmie
COBpPeMeHHble HOPMATVBHbIE 11 NPaBOBbIE BOMPOCHI,
BO3HVKalOLLLE B pe3ynibTaTe BO3AENCTBMA Ha OKPY-
XKatlowwyto cpefy Y TEHAEHUUN K «boree UncTbim,
6onee 3GpPeKTNBHLIM TOHHaXKaM. Ta KHUra npea-
CTaBnsieT cob60 BCeOOBEMNIOLLMI 1 aBTOPUTETHDIN
pecypc, HeobxoaMMbI NOKynaTensam 1 GpaxToBaTe-
NSIM HOBOCTPOS, CyAOCTPOUTENAM 1 paboTHUKaM Cy-
[OCTpouTENbHbIX Bepdel, CynoBbiM 6pokepam, co-
TPyLHWKaM 6aHKOB 1 [pyrMx NOCTaBLUMKOB GpUHAH-
COBbIX YC/YT, OPUCTaM U CTPAXOBLLMKaM, 3aHATbIM
B MOPCKOM 1 OdpLIOPHOM HedTEra3oBOM CEKTOPE,
a TakXe CTyeHTaM, N3y4aloLwmM MOPCKOe MpaBo.

TpaHcnopTHble AOKYMEHTbI B 06/1acTN MOp-
CKOl nmepeBO3KM Fpy30B: MeXAYHapoaHoe
npaBo u npaktuka. Yacnas MeiioBuy. 2020 |
Transport Documents in Carriage of Goods by
Sea: International Law and Practice by Caslav
Pejovi¢, 2020

MNpepnarasa cBeXui CpaBHUTENbHbIA NOAX0A
K TPaHCNOPTHbIM JOKYMEHTaM, UCMOJIb3yeMbIM Npu
MOPCKOW NepeBO3Ke rpy30B, 3Ta KHUra OXBaTbiBaeT
KOHOCaMeHTbl, MOPCKI/e HaKlagHble, CyfoBble 3aKa-
3bl Ha JOCTaBKY, MyNbTUMOAAIbHbIE TPAHCMOPTHblE
1 SNEKTPOHHbIE TPAHCMOPTHbIE JOKYMEHTbI. B Hel
paccKasbiBaeTCsA 00 MCTOPUUYECKMX COObITMAX, O Hbl-
HeLUHWX COrMaLleHUAX 1 U3NaratoTca MbIC/IM aBTOpa
o OyayLiem STUX TPaHCMOPTHbLIX JOKYMEHTOB, a Tak»Ke
nofpobHo pa3burpatTca COOTBETCTBYOLME OPU-
Andeckue Bonpocol. Mi3naHne npenctaBnaeT cobon



1cUeprblBaloLLMiA COOPHVIK NPeLefeHTHOrO 1 CTaTyT-
HOro npasa Mo 3ToMy BOnpocy. [oMMMO aHIIMNCKOro
npaBa, B KH1re paccmatpursaetca npaso CLUA, OpaH-
uuu, fepmanunm n Itanum, a Takeke NpaBo HECKOSbKNX
BOCTOYHOA3MATCKMX opucankumi (Kutas, AnoHun,
tOxHoM Kopew).

BoeHHble puckn B ctpaxoBaHun Munnepa.
Maunkn [snBun, Onuep KannuH, [xenmc [an-
Bu. 2020 | Miller’s Marine War Risks by Michael
Davey, Oliver Caplin, James Davey, 2020

«BoeHHble prckn B cTpaxoBaHuu» Munnepa —
eAVIHCTBEHHAs KHWra, NocBALleHHas 06006LLeHIo
1 aHanun3y CTpaxoBaHMA KOMMEPYECKOro Cyoxoa-
CTBa OT BOEHHbIX p1UcKoB. OHa 06beaUHAET aHanm3
NpPaBOBbIX NPVHLUMNOB, NPeLeAeHTHOro Npasa 1 3a-
KOHOAaTeNbCTBA C NMPAKTMKON CTPaXOBOrO PbIHKA,
yTO6bI flaTb KOMMEHTaPMU MO CJIOXKHbIM BOMpPOCaM,
Kacatowmmca 06a3aTenbCT, TPe6OBAHWI 1 CTPAXO-
BOro NOKpbITMA. [NockonbKy rnobanbHble cobbITHA
CTaHOBATCA BCe bonee HeonpeneneHHbIMK B Mep-
CMACKOM 3anuBe 1 Apyrnux mecrtax, obHoBneHue
Knaccuyeckoro tekcta Mankna Munnepa 6yget
OYeHb MOJIe3HbIM ANA MPAKTUKYIOLMX IOPUCTOB,
PabOTHMKOB CTPaXOBOrO PblHKA 1 CYyAOXOAHON OT-
pacnu Bo BCceM Mupe.

YnpaBneHune apKTuyeckum cyjoxoacTBom:
nepeocmbiciieHNe pUCKa, BO34eNCcTBUA YenoBe-
Ka n perynupoBaHus. Anbao Yupkon, ®nopuc
répnanar, Knayguo Anopra, PoHanbp Menor.
2020 | Governance of Arctic Shipping: Rethink-
ing Risk, Human Impacts and Regulation by
Aldo Chircop, Floris Goerlandt, Claudio Aporta,
Ronald Pelot, 2020

KHura nocesleHa apKTUYeCKOMy CyJOXOACTBY
1 nccnenyeT, Kak U3MeHeHUs B OKeaHe 1 aHTPOono-
reHHble BO34eNCTBUA BAMALIOT Ha HaLle MOHUMaHKe
PVICKOB, MOAUTUKK, YNPaBAEHUA N PerynnpoBaHuns
AN 6e30MacHOro CyAOXOACTBA, 3alMTbl OKpYXa-
IoWwen cpefbl, ynpaBneHUa KOHQINKTaMN MeXay
MCMOIb30BaHNEM OKeaHa U 3alUnToN NHTepecoB
KOPEHHbIX HaPOAOB. VI3MeHeHnA KnmaTa 1 noteps
nbpa genatot CeBep 60nee JOCTYMHbIM, OTKPbIBaA
HOBbl€ BO3MOXXHOCTWN U OAHOBPEMEHHO OKa3blBas
BNMAHWE Ha ApKTUKY. B KHUre nccnepytorca ngeuv
Nno COBEepLUIEHCTBOBAHWIO YNpaBieHNAa CyaoX0a-
CTBOM B APKTUKe NOCpeACcTBOM MIaHUPOBAHNA
C YYE€TOM PUCKOB, MOPCKOI0 MPOCTPaHCTBEHHOTO
NAaHMPOBaHKA 1 NOBbILLEHNA CTaHAAPTOB CyA0X04-
CTBa B LienAx 6€30MacHOCTY, 3aLKTbl OKPY»KatoLLel
CpeAbl 1 310pOBbA HaceneHus.

V. 0630P HOBUHOK JIMTEPATYPbI N0 MOPCKOMY MPABY

BosgencTBue cyfoB Ha OKpY»KaloLlyto cpeay.
CtuBeH e Mopa, Tumotn Qanman, Tomac BaHc.
2020 | Environmental Impact of Ships by Stephen
de Mora, Timothy Fileman, Thomas Vance, 2020

CynoxofcTBO OTBeYaeT 3a TPaHCMOPTUPOBKY
90% TOBapPOB MMPOBOW TOProBK. B 31O KHUre co-
LEPKUTCA BCECTOPOHHUI 0630p BO3LENCTBUA CYAOo-
XO[CTBA Ha OKpy»atoLlyto cpeny. PaccmatpuBaemble
TEeMbl BK/IOYAIOT BbIOPOCHI 3arpA3HAIOLLMX BELLEeCTB,
TaKune Kak Bblopocbl B aTMocdepy, HedTb, XuMnie-
CKMe OTX0fbl, CTOYHble BOAbI 1 6rounbl, a TakKe
BO3JeNCTBUE HEe3arpA3HALWMX BELeCTB, B TOM
yncne Bpeq OT PacNpPOCTPaHEeHMA NHBa3MBHbIX
BMAOB, CTOSIKHOBEHWI C AUKOW NPUPOAON, LWYMa,
dusmyecknn yuiep6b v skonornyeckre NoCNencTaus,
CBA3aHHbIE C KOPAbNEKPYLIEHNAMUN N [EMOHTAXKEM
cypoB. Takxe ocBelLaeTca NCTOPUA COOTBETCTBY-
loLLero MexayHapoAHoOro 3akoHofatenbcTaa. JTa
KHMWra, B KOTOPOW FNaBbl HanvcaHbl N3BECTHLIMU
MeXAYHapoAHbIMU aBTOpaMu, AaeT rnobanbHbli
B3rNA4 Ha BO3AENCTBME CY[OB Ha OKPY»KaloLyto
cpepy, UTo fienaeT ee Mosie3HbIM CPaBoOYHUKOM Af1A
NPOABUHYTbIX CTYAEHTOB U MccnefoBaTeneil Hayk
006 OKpy»KaloLleln cpefe, a Takke AnA NPakTUKoB
B 06/1aCTV MOPCKOTO MpaBa 1 NMOANTUKY, a TaKXKe
MOPCKOro 6usHeca.

KoHocameHTbl. C3p Priuapp dnikeHc, Puuapp
Noppa, Mankn [i. bync, Mankn Bongunr, KnaH
CuHr To. 2020 | Bills of Lading by Sir Richard
Aikens, Richard Lord, Michael D. Bools, Michael
Bolding, Kian Sing Toh, 2020, Informa Law

KoHOCameHTbl COCTaBAAT Ba)XHYI 4acTb
MOPCKOU NMepeBO3KK FPy30B U MeXAyHapOoAHOM
TOProBAn. ix MHOropyHKLIMOHAaNbHbIN XapakTep
BMeCTe C 60/1bLINM 06 beMOM NpeLeeHTHOro npa-
Ba U HOPMATUBHbIX aKTOB AE€JIaloT MPaBo B 3TON
0611acTn CTOMb e CIIOMKHbIM, CKOMb 1 KOMMepYe-
CK/ BaXHbIM. DTa KHura — 6ectcennep — B CBoemM
TPEeTbeM M3LaHUN COOAEPXUT NOAPOOGHbIV aHann3
3aKOHOZATENbCTBA M MPAKTUKU, MPUMEHUMBIX K KO-
HOCameHTaM [i0, BO BpeMs 1 nocsie oTnpaBKu, No-
MOras CerofHALWHUM 3aHATbIM cneynanucTam 6bl-
CTPO 1 IErko HanTW HeobXxoAMYI0 NHPOPMaLIO.
OHa 6blna NnonHocTbio NepepaboTaHa 1 JONOJIHEHA
BCEMW OCHOBHbIMM COOLITUAMM, BKNIOYAA CCbUTKN
Ha BCe BaxHble peleHna cynos CrHranypa u Janb-
Hero BocToKa; aHann3 coBpeMeHHbIX JOCTVXKEHUI
B 00/1aCTU MOPEXOAHbIX KAUeCTB — OT MONOXKEHUN
0 npoBepkKe 1 ofodbpeHNK [0 aKTyanbHbIX BOMNPO-
COB yA3BMMOCTM M NMUPATCKUX aTakK; AeTanbHoe
n3yyeHune GakToB HEMPaBUSIbHON JOCTaBKU, NOA-
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LeNIbHbIX KOHOCAMEHTOB 1 JOCTaBKM 6e3 npefb-
ABJIEHNA KOHOCAMeHTa; NepecMoTpeHHOe ocBe-
LweHne KOHGANKTOB 1 NpoLefypPHbIX BOMPOCOB,
B TOM yncsie cynebHble 3anpeTbl, OPUCANKLMOH-
Hble Cropbl 1 06beM apbMTpPaKa; CCbINIKY Ha COOT-
BETCTBYIOLNIN €BPOMNENCKNIN 3aKOH, KacaloLwmninca
BOMPOCOB IOPUCANKLUN 1 NpoLieaypbl; KOMMIeKC-
HYt0 06pabOTKy CMEHHbIX CYUETOB, MEPEBANOYHbIX,
AOMOBbIX, NMaNlyOHbIX U KOHTENHEPHbIX TPY30B
1 HOBbIV MaTepuran o0 NPaKTUYeCKNX NOCNeacTBu-
AX MCNONb30BaHMA 3NIEKTPOHHbBIX KOHOCAMEHTOB
1 06 NCNosIb30BaHVM AaBTOMATU3MPOBAHHbIX CYAOB.
DTOT TEKCT NO-NPEXHEMY ABNAETCA HE3aMEHNMbIM
CNPaBOYHMKOM ANA NPAKTUKYIOLWUX MOPCKKX Cre-
LManncToB 1 OpraHn3aLnin BO BCem Mupe.

FocypapcTBeHHDbIN NOPTOBbIN KOHTPONb. OA
Osuaiiup. 3-e usa. 2020 | Port State Control by
Oya Ozcayir, 3" ed., 2020

JTa KHUra — Hanboree cyLlecTBeHHOe PYKOBOA-
CTBO MO rocyfapCcTBEHHOMY NMOPTOBOMY KOHTPO-
no. OHa npepocTaBnaeT NogpobHy NHdopma-
LMI0 MO BCEM acneKTam TeMbl, BKITlOUasA NPaBOBYIo
OCHOBY A1A TOCY1apCTBEHHOIO NMOPTOBOrO KOH-
Tpons, ero rno6anbHoe NPUMEHEHNE N OCHOBHblE
npakTnyecKne NocieacTBmA Ana MOPCKOro Mmpa.
OHa Take npepnaraeTt 3KCNEePTHbIN aHanu3 npo-
Luenyp rocynapcTBEHHOrO MOPTOBOrO KOHTPOA,
onpegeneHHbix MMO, n npepoctaBnaeT o6wmp-
HYt0 UHPOPMALIMIO O PErMOHaNbHbIX COrNaLIeHNAX
0 roCcyaapCTBEHHOM NMOPTOBOM KOHTPOJIE MO BCeMy
Mupy. locygapcTBEHHbIN MOPTOBbIN KOHTPOSIb — 3TO
NOCTOAHHO MeHsALWanaca chepa npasa. TpeTbe us-
[aHuve JaHHOWM KHUTY MONTHOCTbI0 OOHOBNEHO 1 OX-
BaTblBaeT HOBble 06N1acTW, Takne Kak NocneacTeua
NpPUHATMA KOHBEHLMN O TPyLe B MOPCKOM Cyfo-
XOLCTBE, MOMPaBKN U U3MEHEHUA KO BCEM PErno-
HanbHbIM CCTEMAM roCyAapCTBEHHOrO MOPTOBOrO
KoHTponsA ¢ AHBapA 2011 r., HOBbI MemopaHaym
0 B3anMmonoHumaHumn AGymxmn 1 dp-Puspa, Aupek-
TmBa 95/21/EC, paclumpeHne KOHTPONA rocyfapcTaa
nopta ¢ ceHTAGPA 2001 ., HOBaA cMCTeMa, BHEAPEH-
Hana 6eperosoi oxpaHon CLUA ¢ 2010 r., To, Kakue
Mepbl rocyapcTBa NopTa NPUHUMAIOTCA ANA Yyy-
WweHna cobnogeHna TpeboBaHUn K pbI6ONOBCTBY,
nakeTt mep 6e30MacHOCTN Ha Mope, NPUHATLIN EB-
ponenckum napnameHTom B 2009 .

Mopckune nepeBo3KN rpy3oB: 6anaHc nHTe-
pecoB cTopoH. Inanaxa Uesekunnb. 2020 | Car-
riage of Goods by Sea: Balancing the Interests of
the Parties by Elijah Ezekiel, 2020
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OTO KHMra nocaAweHa N3y4yeHnio OTBETCTBEH-
HOCTW 1 06A3aHHOCTEN CTOPOH NPW OCyLiecTBe-
HVW MOPCKOW NepeBO3KM rpy3oB. Bbl y3HaeTe, KTO
ABNAETCA yYaCTHMKaMUN NepeBO3KM N KaKOBbl MX
ponu n 0643aHHOCTM NO COOTBETCTBYIOLNM MOP-
CKVM 3aKOHaMM 1 B COOTHOLLEHMMN C KOHOCAMEHTOM.
JlaHHOe n3faHre copepXMT OOLLMPHDIA aHANN3 STUX
dyHAameHTanbHbIX BOMPOCOB. Tak»Ke Bbl 03HAKOMU-
Tecb ¢ 06A3aHHOCTAMY B OTHOLUEHMM NEPEBO3KM
1 BOCTaBKM Kak MeXAYHAPOAHbIX, TaK 1 KabOTaXHbIX
rPY30B. OTY KHUTY KpaliHe Ba)XHO M3y4unTb, YTOObI
3HaTb NpaBa 1 06A3aHHOCTY MO AOrOBOPY MOPCKOM
nepeBO3KM rPy30B, a TaKk»Ke NonyunTb MHGopMaLmio
MO OCHOBHbIM 06A3aTeNbCTBaM rpy300TrpaBuUTens,
nepeBoO34rKa 1 rpy3ononyyatens npu ocyLiect-
BJIEHUW NEePEBO3KMN rPy30B MOPCKUM TPAHCMOPTOM.
Kpome Toro, n3gaHve copepxunt ceegeHuns ob oT-
BETCTBEHHOCTU NnepeBo3umnka. OHo byaeT nonesHo
ANA CTYAEHTOB, NpeAcTaBUTeNnen MexKayHapo[HOro
coobLuecTBa, HeMpPaBUTENbCTBEHHbIX OPraHM3aLunii,
YaCTHbIX OpPraHN3aLuii, MPaBUTENbCTBEHHBIX YUpPeX-
AEHUIN N OPraHoB BNACTX, @ Takxe ANA LWWNPOKOro
Kpyra untatenei, HOBMYKOB CyJOXOAHOro 6r3Heca,
COTPYAHMKOB CYAOXOAHbIX KOPNopauun n apyrux
3aMHTepecoBaHHbIX NuL. B To e BpemA n3 sTon
KHUTW Bbl y3HaeTe, YTO KOHOCaMeHT C MOMeHTa
CBOEro noABMeHNA CTan BaKHbIM UHCTPYMEHTOM
MOPCKOW TOProBAv U MeXAYHAPOAHbIX JOKYMEH-
TapHbIX aKKpeauTUBOB. Micxopa 13 pasHbix Gopm
1 OCHOBHbIX XapaKTEPUCTUK KOHOCAMEHTa, MOXKHO
nyuLle NOHATb ero Ha3HayeHre, a N3y4mB ero GyHkK-
LMK, Nyylle OUeHUTb PasfinyHble Cnocobbl ero nc-
nonb3oBaHNA 1 y6eanTbCA B TOM, YTO OH CTan Hesa-
MEHNMbIM UHCTPYMEHTOM COBPEMEHHOW TOProBAN.
B KHMre TakKe paccMaTpUBAlOTCA PasNyHbIe TUMbI
KOHOCAMEHTOB, NX OT/INUYUTENbHBIE XapPaKTePUCTUKN
1, HAKOHeL, NPUpPoAa KOHOCaMeHTa B KauecTBe npa-
BOYCTaHaB/IMBAIOLLEro JOKYMeHTa (AOKYMeHTa O Tu-
Tyne), NOATBEPXAEHNA NONYyYEHNA U CBUAETENb-
CTBa O COCTOAHUM TOBapa. B KHure aHanu3unpyotca
npaswna, perynupyoLime pacnpegeneHne prckos
1 6anaHc Npas 1 06A3aHHOCTEN MeXay nepeBo3yn-
KOM 1 rpy3oBnafienbLieM, Takmne Kak SKOHOMUYecKre
noTepwu AN1A CTOPOH, YHaCTBYIOLLMX B KOMMEPYECKOW
cAenke, uenb YCTaHOBJIEHUA HOPMATUBHbIX MOMO-
XKEeHN B MeXAYHapPOAHbIX MOPCKNX KOHBEHLMAX,
KOTopas 3aKNioyaeTca B CO3aHNN CNpaBeanInBoro
6anaHca mexay nepeBo3ymkaMm 1 rpy3oBnagesnb-
Lamu nyTem onpenesieHna pexnma oTBeTCTBEHHO-
CTV NepeBO34MKa, Pa3NINYHbIE MONOXKEHWSA, OrOBO-
peHHble B [aarcko-Brucbuinckmx npasunax, obecne-
YMBalOLLME OCHOBY OTBETCTBEHHOCTY NEePEBO3UMKa.



B KHUre B 06LMX YepTax M3naraloTcaA iBe OCHOBHbIE
06A3aHHOCTV NepeBO3YrKa NO NPUBEAEHMIO CyAHa
B MOpEexofHOe COCTosHME 1 Haanexallen 3abote
o rpyse. Ecnn nospexkgeHue nam notepsa rpysa
NPOUCXOAUT, KOTrAa rpy3 HaxoAuTCA Ha XpPaHEeHUK
y nepeBo34uKa (B Te4eHne nepmoga OTBETCTBEH-
HocTK), bopmyna, NprHATasA B COOTBETCTBUM ¢ laar-
CKO-Bucbumncknmmn npasmnamm, 3aKtoUaeTca B TOM,
YTO MepeBO3UNK CUMTAETCA BUHOBHbBIM B TaKOW MO-
Tepe unu nospexaeHnmn. Ocoboe BHMMaHVe B KHure
yaenaeTca JOroBopy nepeBo3KK, NpaBaM 1 OTBET-
CTBEHHOCTM CTOPOH JOroBopa MOPCKOM NepeBO3Km
rpy30B B CJly4ae HeBbINOSIHEHMA OAHON N3 CTOPOH
no6oro 13 cornacoBaHHbIX YCIOBUIA.

Mopckoe Toprosoe npaso. Menuc Osgenb.
2020 | Commercial Maritime Law by Melis Ozdel,
2020

Ha3BaHue «Mopckoe ToproBoe npaBo» He Co-
BCEM BEPHO: B MMpe CyLLeCTBYeT MHOXeCTBO pas-
JINYHBIX 3aKOHOB O TOProBOM MOpenaBaHuu. Tem
He MeHee OHO ABNAETCA UCTUHHbIM OTpa)KeHnem
TOrO, Yero AaBHO enann MHOT1e YYeHble-loPUCTbI
N NpaKTUKyloLme cneumnanncTbl, — obLell OCHOBBI
KOMMepYeCcKoro MopcKoro npasa. B sTon kHure pac-
KpbIBaOTCA COMHOCTY, CBA3aHHbIE C MPeoosieHn-
€M pa3pbiBa MeXAy O6LLMM U FpaXaaHCKM NPaBOM,
1 0bCy»KAaeTca BONPOC O TOM, OCTaHETCA NN Ha3Ba-
HVe HenpaBUbHbIM, HECMOTPA Ha 6ecunceHHble
NonbITKN rapMoHmn3aLnn. BcemmpHo nsBecTHble
yueHble-lopuCTbl U NPaKTUKKN obcyxaatoT 3aech
o6nacTu, B KOTOPbIX pa3gensaioTcsa obllee NnpaBo
N rpaxAaHCcKoe MpaBo; BAUAHNE 3TUX Pa3nnyuunn
Ha pa3paboTky 1 paTudmrKaLmio MexayHapoaHbIX
KOHBEHLMI; MOUCK 06LLMX paMOK 1 NpoLefypHble

V. 0630P HOBUHOK JIMTEPATYPbI N0 MOPCKOMY MPABY

aCrneKTbl pa3geneHna O6LL|,EFO npaBa " rpaxxgaHCcKo-
ro npaBa, BCTPOEHHbIE B MOPCKOE TOProBoOE MNMpaso.

MexpgyHapogHoe mopckoe npaso. Cymutpa
Byaxann. 2020 | International Maritime Laws |
Practical Legal Pointers by Sumitra Woodhull,
2020

DTa KHUra npepacraBnseT cobol npakTuye-
CKOe N NpoCToe B NCMONb30BaHNN PYKOBOACTBO
Mo NpakTnKe MOPCKON NHAYCTPUN, KOTOPOe Nopf-
XOAUT ANA CTyAEeHTOB, CNyLIAoWMX KypC No Mop-
CKOMY MpaBy. DTO TakXXe XOPOLWNN CNPaBOYHUK
ANnA nogen, paboTaowmnx B MOPCKOIN oTpacau, no-
CKONbKY OH NnpepanaraeT pykoBoACTBO No cnocoby
NoAroTOBKN OTYETOB O MOPCKUX NCCNefOBaHUAX,
BK/IOUAOLWMX NPaBOBble rapaHTUU. DTO KpanHe
BaXHO ANA 3alnTbl OT HaCTYNIeHUA puanye-
CKOW OTBETCTBEHHOCTU. Kpome Toro, npuBedeHbl
HeKoTopble NoJsie3Hble 06pa3Libl MOPCKUX COrna-
WEeHWUN, a TakXKe AaHbl NOACHeHUsA, obneryawLwme
NoHMMaHne VIHKoTepMC 1 MOPCKUX KOHLEeNUMIA.
NHdopmauma npenogHOCUTCA C TOUKM 3peHus
npodeccnoHanbHOro IPUCTa, KOTOPbIA aKTUBHO
paboTan B MOPCKOIM NHAYCTPUN.

Mopckoe npaBo n npaktuka B Kutae. JiaH
Yxxao, JlnaHusoHb Jlu. 2020 | Maritime Law and
Practice in China by Liang Zhao, Lianjun Li, 2020

3Ta KHUra, B KOTOPOW NOAPOBHO paccmaTpuBa-
0TCA MOPCKOe NpaBo U cyaebHas npakTrka Kutas,
OXBaTbIBaeT Kak MaTepuranbHoe Mpaso, Tak 1 Mpo-
LieccyasnibHOe MOPCKOe NpaBo MaTeprnkosoro Kntas.
ABTOpbI C 60bWNM NPOPECCUOHANNIMOM AeNAT-
cA nHbopmMaumein, None3HOM Kak AnA YUYeHblX, Tak
1 ONA NPakTUKOB B 06/1aCTU MOPCKOro npasa. &
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Admiralty and Maritime Law by Thomas J.
Schoenbaum, 6%, 2020, West Academic Pub-
lishing

Widely regarded as the practitioners’ treatise, this
admiralty law book is an efficient guide to current
practices, recent cases, and the developments con-
cerned. Updated regularly to reflect new events and
statutory maritime law, it acts an overview of the
history and traditions underlying today’s admiral-
ty law and policies. Footnotes complement author
commentary and references to leading cases. Sam-
ple forms and documents are also provided for con-
venience. In-depth analysis of issues like jury trials
in admiralty, admonitory relief and the use of arbi-
tration to resolve maritime disputes, and scrutiny of
significant court decisions make this a compendium
of maritime law. The book covers the topics of the
law of the sea, admiralty jurisdiction, maritime torts,
seamen’s remedies, workers’ compensation, carriage
of goods, towage, charter parties, marine pollution
and marine insurance.

Maritime Law Answer Book 2020 by H. Allen
Black, Charlie Papavizas

Written by two maritime practice experts, Mar-
itime Law Answer Book provides answers to mari-
time law questions facing specialists and non-spe-
cialists alike, addressing issues that impact vessel
owners, vessel bankers, and shippers of goods. Be-
yond examining traditional issues that arise gener-
ally in maritime disputes, such as choice of law and
limitation of liability, this resource covers an array
of U.S. regulatory issues ranging from promotional
programs, such as the Maritime Security Program
and coastwise trade regulation, to vessel financing
considerations, environmental protection regula-
tions, and criminal enforcement. The coverage is
organized by the basic communities that come into
contact with maritime law, such as vessel owners,
bankers, and cargo shippers, and focuses on the
kinds of questions members of those communities
are likely to encounter in their daily practice. And
while the material focuses on U.S. law and prac-
tice, the authors include some reference to U.K. law,
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which has significant influence on many practices,
leases, and financial transactions.

Theory, Law and Practice of Maritime Arbitra-
tion by Eva Litina, 2020

The book that delves deep into the phenomenon
of maritime arbitration with a specific focus on con-
tracts for the carriage of goods by sea. The author
furnishes the first comprehensive and comparative
analysis of arbitral practice in the three jurisdictions
where the most frequently selected maritime arbi-
tral seats are located: London, New York, and Singa-
pore. It is estimated that over 80% of global trade by
volume is carried by sea, making maritime transport
the backbone of the global economy. Most disputes
in the shipping industry are settled by distinctive,
private, mystery-enshrouded arbitral proceedings
that are best understood by a close examination of
the standard form contracts that are used in practice
and of the case law arising therefrom. An in-depth
analysis of the applicable rules and relevant case law
in each jurisdiction provides the basis from which
a comparative assessment of maritime arbitral seats
is achieved. Apart from the three main maritime
arbitral seats, the analysis touches on maritime
arbitration in other relevant jurisdictions, such as
Hong Kong, Greece, Japan, and Korea, thus afford-
ing a comparison of the process in common and
civil law jurisdictions. The book concludes by con-
sidering the potential impact of the current inter-
national political landscape and suggesting future
perspectives and research in international maritime
arbitration.

Maritime Law in Motion by Proshanto K. Muk-
herjee, Maximo Q. Mejia, Jr., Jingjing Xu, 2020,
Springer

This book provides valuable insights into various
contemporary issues in public and private maritime
law, including interdisciplinary aspects. The public
law topics addressed include public international
law and law of the sea, while a variety of private
law topics are explored, e.g. commercial maritime
law, conflict of laws, and new developments in the



application of advanced technologies to maritime
law issues. In addition, the book highlights current
and topical discussions at international maritime
forums such as the International Maritime Organi-
zation on regulatory and private law matters within
the domain of marine environmental law, the law re-
specting seafarers’ affairs and maritime pedagogics,
maritime security, comparative law in the maritime
field, trade law, recent case law analysis, taxation
law in the maritime context, maritime arbitration,
carriage of passengers, port law, and limitation of
liability.

Maritime Safety in Europe: A Comparative Ap-
proach by Justyna Nawrol and Zuzanna Peptows-
ka-Dabrowska, 2020, Informa Law

The book is concerned with the harmonisation
of maritime safety legal systems in Europe. It de-
scribes maritime safety legal systems in selected
European countries as well as maritime safety issues
from the perspective of the International Maritime
Organisation, European Union, and European Free
Trade Association. Distinguished scholars from
Europe’s leading maritime law academic centres
present national perspectives of maritime safety
systems, questioning whether the adopted nation-
al solutions guarantee the compatibility with IMO
and EU legal regime, as well as assessing the global
and EU system. Moreover, the book seeks to pro-
vide some answers as to whether the IMO goals
on maritime safety are adequate in light of current
safety challenges and how to achieve higher level
of enforcement of internationally-recognised mar-
itime safety standards. It will be of great assistance
to those readers who need to familiarize themselves
with current problems inherent in maritime safe-
ty, whether that be lawyers, scholars, professional
mariners, or national institutions.

The Law of Shipbuilding Contracts by Simon
Curtis, lan Gaunt, William Cecil, 2020, Informa
Law

The Law of Shipbuilding Contracts examines the
principles of English contract law as these apply
to shipbuilding. The leading text on shipbuilding
and marine construction, widely used by the global
maritime community, this new edition is updated
to account for the “long tail” effects of the global
economic crisis on the sector. The authors provide
expert analysis on the key shipbuilding contract
forms, including sections dealing with agreements
ancillary to the shipbuilding contract and ship con-
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version contracts, together with - for the first time —
contracts for the construction of offshore oil and gas
vessels and units. The new edition has been com-
prehensively updated, including commentary on re-
cent High Court decisions on shipbuilding contracts
and, in particular, associated refund guarantees.
The contractual and legal consequences of global
economic turbulence and the resultant increase in
the number and size of disputes in the shipbuilding
sector are discussed, alongside coverage of other
contemporary regulatory and legal issues result-
ing from environmental pressures and the trend for
“cleaner’, more efficient tonnage. A comprehensive
and authoritative resource, this book is essential
reading for buyers and charterers of newbuilding
tonnage, shipbuilders and offshore construction
yards, shipbrokers, banks and other finance provid-
ers, lawyers and insurers working in the maritime
and offshore oil and gas sectors, as well as students
of maritime law.

Transport Documents in Carriage of Goods
by Sea: International Law and Practice by Caslav
Pejovic, 2020

Bringing a fresh, comparative approach to trans-
port documents used in the carriage of goods by
sea, this book covers bills of lading, sea waybills,
ship’s delivery orders, multimodal transport doc-
uments, and electronic transport documents. The
book covers historic developments, current conven-
tions, and thoughts for the future on these transport
documents; and delves deeply into the legal issues
concerning them. It represents a comprehensive
compilation of case and statute law from around
the world on this subject. In addition to English law,
the book covers American, French, German, and
Italian laws, as well as the laws of several East Asian
jurisdictions (China, Japan, South Korea). Primarily,
the book will be of use to maritime law scholars
and students, and lawyers who deal with shipping.
It may also be of interest to international traders,
banks, and ship masters and officers.

Miller’s Marine War Risks by Michael Davey,
Oliver Caplin, James Davey, 2020

Miller's Marine War Risks is the only book devot-
ed to drawing together and analysing the insurance
of commercial shipping against war risks. It merges
analysis of the legal principles, case law, and legis-
lation with the practice of the insurance market in
order to provide commentary on difficult questions
concerning liabilities, claims, and coverage. With
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global events becoming more uncertain in the Gulf
and elsewhere, the updating of Michael Miller’s clas-
sic text will be of great use to legal practitioners,
the insurance market, and the shipping industry
throughout the world.

Governance of Arctic Shipping: Rethinking
Risk, Human Impacts and Regulation by Aldo
Chircop, Floris Goerlandt, Claudio Aporta,
Ronald Pelot, 2020

The book focuses on Arctic shipping and in-
vestigates how ocean change and anthropogenic
impacts affect our understanding of risk, policy,
management and regulation for safe navigation,
environment protection, conflict management
between ocean uses, and protection of Indige-
nous peoples’interests. A rapidly changing Arctic
as a result of climate change and ice loss is render-
ing the North more accessible, providing new op-
portunities while producing impacts on the Arctic.
The book explores ideas for enhanced governance
of Arctic shipping through risk-based planning,
marine spatial planning and scaling up shipping
standards for safety, environment protection and
public health.

Environmental Impact of Ships by Stephen
de Mora, Timothy Fileman, Thomas Vance, 2020

Shipping is responsible for transporting 90%
of the world'’s trade. This book provides a compre-
hensive review of the impact shipping has on the
environment. Topics covered include pollutant dis-
charges such as atmospheric emissions, oil, chemi-
cal waste, sewage and biocides; as well as non-pol-
lutant impacts including invasive species, wildlife
collisions, noise, physical damage, and the envi-
ronmental effects associated with shipwrecks and
shipbreaking. The history of relevant international
legislation is also covered. With chapters written by
eminent international authors, this book provides
a global perspective on the environmental impact
of ships, making it a useful reference for advanced
students and researchers of environmental science,
as well as practitioners of maritime law and policy,
and marine business.

Bills of Lading by Sir Richard Aikens, Richard
Lord, Michael D. Bools, Michael Bolding, Kian
Sing Toh, 2020, Informa Law

Bills of lading form an essential part of the car-
riage of goods by sea and international trade. Their
multi-functional nature, together with the large vol-
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ume of case law and regulation, make the law in
this field as complex as it is commercially vital. This
bestselling book, now in its third edition, provides
a detailed analysis of the law and practice applicable
to bills of lading before, during, and after shipment,
helping today’s busy practitioner to quickly and
easily find the information they need. This book has
been fully revised and updated with all the major
developments, including: reference to increasingly
important Singapore and Far-Eastern decisions; an
analysis of modern developments in seaworthiness,
from vetting and approval clauses to the topical
issues of vulnerability and piracy attacks; detailed
examination of misdelivery, fraudulent or forged
bills of lading, and delivery without production of
a bill of lading; revised coverage of conflicts and
procedural matters, including anti-suit injunctions,
jurisdiction battles, and the scope of arbitration;
reference to relevant European law relating to issues
of jurisdiction and procedure; comprehensive treat-
ment of switch bills, transhipment, house bills, deck
carriage, and container cargo; and new material
on the practical implications of electronic bills of
lading, and the implications of automated vessels.
This text continues to provide an indispensable ref-
erence for maritime practitioners and institutions
worldwide.

Port State Control by Oya Ozcayir, 2020

This book is the quintessential guide to port
state control. It provides detailed information on
all aspects of the topic, including the legal base
for port state control, its global application, and
the major practical implications for the maritime
world. It also offers expert analysis of the port
state control procedures as defined by the IMO,
and gives extensive information on regional port
state control agreements throughout the globe.
Port state control is an ever-changing area of law.
This third edition is fully updated and covers new
areas such as the implications of the Maritime La-
bour Convention, amendments and changes to all
regional port state control systems since January
2011, the new Abuja and Riyadh Memorandum of
Understanding, EU Directive 95/21, the expansion
of port state controls since September 2001, the
new system implemented by the US coast guard
since 2010, how port state measures are being
used to improve fisheries compliance, the 2009
maritime safety package, adopted by the European
Parliament in 2009. This unique book is essential
reading for all those who are involved in port state



control, including maritime lawyers, insurers, aca-
demics, charterers, shipowners, shipping compa-
nies and port officials.

Carriage of Goods by Sea: Balancing the
Interests of the Parties by Elijah Ezekiel, 2020

Balancing the interests of the parties under the
carriage of goods by sea is a book written to exam-
ine the responsibilities and the duties of the par-
ties under the carriage of goods by sea. Also you
will know who the actors in shipping are. What are
their roles and responsibilities in accordance to the
respective maritime laws, and in relation to the bill
of lading? This book gives an extensive analysis
of these fundamental questions. Also you will get
to know the obligation in relation to carriage and
delivery of goods both international and local, it is
imperative to study this book very well in order to
know your rights and duties under the contract of
carriage of goods by sea, as well as getting the fun-
damental responsibilities and obligations of shipper,
carrier and consignee in the business of carriage
of goods by sea. The next in this book you need to
know about are the carriers’ liabilities, this book is
relevant to maritime students, the international
community, non-governmental organizations, civil
society organizations, governmental institutions and
authorities, and the general interest reader, a begin-
ner in shipping business, corporate organization on
shipping business and other interested individual,
at the same time you will get to know that the bill of
lading has since its evolution become an important
tool of maritime trade and international documenta-
ry letters of credit. From its various forms and princi-
pal characteristics, a better understanding of the bill
of lading is had and from its functions the different
uses to which it can be put, are appreciated and it
can be seen that it has become an indispensable
tool of modern commerce, we also looked at the dif-
ferent types bills of lading and their distinguishing
characteristics and lastly, the nature of a bill of lading
i.e. as a document of title, as a receipt and evidence
of the condition of the goods; this book examine
the rules governing the regulation of the allocation
of risks and balance of rights and responsibilities
between the carrier and the cargo interests, such
as economic loss to the parties involved in the busi-
ness transaction, the objective of establishment of
statutory regulations in international maritime con-
ventions which is to create a fair balance between
carriers and cargo interest by defining the carrier’s
liabilities regime, the various arts in the stipulated
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rules of Hague Visby Rules provide the basis of car-
rier’s liabilities was stated in this book, that states
in general terms, the two basic obligations of the
carrier to provide a seaworthy vessel and carefully
and properly care for the cargo. If damage or loss
occurs while cargo is under the custody of a carrier
(within the period of responsibility) the formula ad-
opted under the Hague Visby Rules is that the carrier
is presumed at faulty. We also focus on the contract
of carriage, rights and the liabilities of the parties to
the contract of carriage of goods by sea, in the event
of either of the party’s failure to comply with any of
the agreed terms.

Commercial Maritime Law by Melis Ozdel,
2020

The title‘Commercial Maritime Law’is a misno-
mer. There is a patchwork of different commercial
maritime laws around the world. However, the title
is a true reflection of what many legal scholars and
practitioners in the field have long desired: a com-
mon framework of commercial maritime law. This
book unravels the complexities of bridging the
gap between common law and civil law and will
discuss whether the title will remain a misnomer
despite the countless attempts at harmonisation.
Internationally renowned legal scholars and prac-
titioners discuss herein the areas in which the com-
mon law and civil law are divided; the impact of
these differences on the drafting and ratification
of international conventions; the search for a com-
mon framework; and the procedural aspects of the
common law and civil law divide embedded within
commercial maritime law.

International Maritime Laws - Practical Legal
Pointers by Sumitra Woodhull, 2020

This book is a practical and easy to follow guide
on maritime industry practices which are suitable
for students pursuing legal courses on maritime
laws. It is also a suitable reference for people work-
ing in the maritime industry as it offers guidance
on the manner in which to prepare Marine Survey
Reports which incorporate legal safeguards. This
is crucial for the defence against legal liability be-
ing incurred. There are also some useful samples of
maritime agreements given as well as explanation
with relative ease of understanding of Incoterms
and maritime concepts. The information provided
in this book is given from the perspective of a legal
professional who has been actively involved in em-
ployment in the maritime industry.
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Maritime Law and Practice in China by Liang
Zhao, Lianjun Li, 2020

A comprehensive treatment of Chinese mari-
time law and judicial practice, this book covers
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both substantive law and procedure law of mari-
time law in mainland China. This is a professional
book for both academics and practitioners in the
field of maritime law. =
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