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BcTtynutenoHoe cnoBo

MepBbi BbINyCK XKypHana 3a 2022 r. oxBaTbIBaeT Nepuof C AHBa-
pA No mMapT. B XXypHane oTMeyeHbl BaxHelLune cobbIT!A MOPCKO-
ro npasa v faHbl 0630pbl HaMboee NHTEPECHbIX CyaebHbIX fen.
Kpome Toro, TpaAnLMOHHO OTpakeHa CTaTUCTUKA KMOPCKUX»
fen B apbutpaxHbix cynax PO 3a nepuopg c AHBapA No mMapr.

BbinycK npurwenca Ha CNOXHbIA Nepuoa B MMPOBOWN UCTOPUN,
a UIMEeHHO KOHONUKT mexxay Poccuen n YkpanHon. Poccunckasn
Accoumauuma mopckoro npaea (RUMLA) BbicTynuna c 3asaBsne-
HMEM O He0BXOAUMOCTU MUPHOTO pelleHna KOHbNMKTa. M3-
3a Hecornacma ¢ nosmunen Accoumaunm HeCKOJIbKO Y/1eHOB
BbiWAn N3 ee coctaBa. OgHOBpPeMeHHO C 3Tum Accoumaumsn
6bln1a oTMeyeHa B Nybnmkauuax mexgyHapogHoix CMU, Takmnx
Kak Ship2Shore, n B caMOM aBTOPUTETHOM MUPOBOM CreLanu-
31MPOBAHHOM M3aaHUKn B obnacT cygoxoactea — TradeWinds.
Mo3nuwmsa Poccumnckon Accoumanmm MOPCKOro npaea o6cyxaa-
nacb B MexpgyHapogHom mopckom komutete (Comité Maritime
International, CMI) no npeactaBneHuio ero npesngeHta Kpu-
ctodepa [aBuca. CnoBa nogaep>kku Bbipasuna Accounauns
MopcKoro npaBa Wtanuu (Associazione Italiana di Diritto Marittimo) B nuue ee npe3ugeHTa I>opaxmno
bepnunroepwu (Giorgio Berlingieri).

B nHdOpMaLMOHHBIX Lienax Mbl pewwnnu onybnmnkosaTb 3aasneHune Accoumaumm ot 1 mapta 2022 1. B COOT-
BETCTBUM C TPEOOBAHMAMMN POCCUNCKOrO 3aKoHoAaTeNnbcTBa. OfHAKO HECKONIbKO YNIEHOB PeAaKLNOHHON
Konnernmn 6111 NPoTMB pasmMeLleHna MHGOPMaLUKM 1 BbIWIM U3 COCTaBa KOMEru.

Mbl cunTaem BaXKHbIM COO6LI.|,aTb B XKYypHaJie BCe€ HOBOCTU O Ae€ATENIbHOCTU Accouvauunun v Hageemcs
Ha B3aMMOMOHNMaHNEe Mmexay nogbmMu.

B HacToseMm Bbinycke NpeacTaBneH 0630p CaHKUWIA B CBA3M C POCCUNCKUMYN AeNCTBMAMMN B YKpauHe,
KaK POCCMINCKIMX «CneLlmnanbHbIX SKOHOMUYECKUX MeP», TaK M CAHKUWIA, MPUHATbBIX B OTHOWeHUN Poccun
MHOCTPaHHbIMU rocyfapCcTBamu.

B naHHOM BbINyCKe Tak»ke NoABeAeHbl MTOr BTOPOro CeMUHapa O NPOAaxke MOPCKUX CYOB Ha OCHOBA-
HUK cypebHoro peweHuns, coctosaslueroca 1 pespans 2022 roga.

Accoumnaunma mopckoro npasa “RUMLA” BbipaxkaeT 6narogapHocTtb bynaTty KapnmoBsy u iBaHy Ko6-
YeHKO, KOTOopble BeJyT CTaTUCTUKY «MOPCKMX» Aen. [1o Bbixoda B CBeT XKypHana «Mopckoe npaBo» OHa
He Ny6nunKoBanacb, BeAb fena apoutpa)kHbix CyaoB He KBannduumnpoBanucb B KaUeCTBe KMOPCKUX» ANA
uenen yyeta. Mexnay TeM nx BblfeneHne B OTAENbHYIO KaTeropurio U CTaTUCTUYECKNIA yYeT nmetoT 60nb-
Loe 3HayeHue ansa otpacnu. B sTom Bbinycke nogpo6bHo paccmoTpeHbl geno NeA70-14648/2021 v gaHbl
KOMMeHTapum ToMy, Kak cy, KBanuduumpoBsan fgemepen:x, a Takxe geno N2 A40-33406/2021, B KOTOPOM
paccMOTpeH BOMpPOC O Npefenax OTBETCTBEHHOCTN SKCNeAnTopa U ero KOHTPareHTos.

B pazgene «[lybnukauuun» yntatens HageT ctatbio KOHCTaHTUHA MHULEBMYA NPO pa3bACHEHUA NO BO-
npocam cyaebHom NpakTUKN Kak NpoayKT repmMaHCcKon pedbopmbl OpraHoB CTULMMN U CyAebHOM crcTembl
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1942 roga. U, xoTa cTaTbA HenocpeaCcTBEHHO He CBA3aHa C MOPCKMM NMPaBoOM, OHa BeCbMa akTyasibHa
1 NpeACTaBnAeT MHTepec AnA Noboro NpakTUKyoLWwero cyaebHoro oprcTa, B TOM Yncie 1 cneyunanmnsm-
pyloLeroca B MOPCKOM Mpase.

OpHoM 13 akTyasbHbIX TEM ABAAETCA aBTOHOMHOE CYJOXOACTBO. B HacToALeMm Bbinycke emy NOCBALLEHbI
ABe cTaTbh. AHHa [puropbeBHa ApxunoBa GpopmMynnpyeT NPeasIoKeHUA Mo YTOUHEHNIO TEPMUHONOTN
3aKOHOMNPOEKTA, NOCBALLEHHONO aBTOHOMHOMY CyZIOXOACTBY, KOTOPbIN 6bln BHeceH B locaymy B aekabpe
2021 ropa. B yacTHOCTK, ero NONOXeHUN, NOCBALLEHHbIX KnaccudrKaLmy aBTOHOMHbIX Cy[lOB, CTaTycCy
BHELLHEero 3Knnaa, 0CoO6eHHOCTSM 3aKJloUeHUsA JOroBopa NepeBo3Ku. B cTaTbe NnoguepKmBaeTcs, uto
NPUHATNE 3aKOHOMPOEKTa 6e3 4OPabOoTKU, B YaCTHOCTM, 6€3 JOCTAaTOUHO AETaNIN3NPOBAHHbIX MONOXKe-
HWUIN 06 OTBETCTBEHHOCTU 3a Bpes, NPUYNHEHHDbI aBTOHOMHbIM CYAHOM, U O CTPAXOBaHUM TaKOW OTBET-
CTBEHHOCTM MOXET MOPOAUTb 3HaUNTENIbHble CIIOXKHOCTU. IBaH KoGUYeHKO NpoaomKaeT nccnegoBaHmne
BOMPOCOB pacnpeneneHns AeNNKTHON OTBETCTBEHHOCTY MeXAy CyAoBnafeNbLem 1 pa3paboTumkom
nporpamMmmHoro obecneyenusa (MO) Nnpy NPUYMHEHUN BPpeaa TPETbUM JIMLLIAM U3-3a OLNOKN NCKYCCTBEH-
HOro MHTeNNeKTa aBTOHOMHOIO CyAHa. Bo BTOpo YacTu cTaTby BHYMaHNE CMeLLaeTCA Ha BTOPYIO U3 ABYX
paHee chopMynNMPOBaHHbBIX MOLENIbHbIX CUTYaLUi, @ UMEHHO — Ha CllyYau AefinkTa Npu CTONIKHOBEHUN
MOPCKUMX CYAOB (Ha OCHOBE POCCMICKOro npaea). [lepBas yacTb CTaTby, B KOTOPOWM paccmaTprBanach
MOAENbHAA CUTYaUUs fenrkTa 6e3 CTONKHOBEHUA C APYIrM CygHOM, 6blia ony6MKoBaHa B XKypHarsne
«Mopckoe npaso» 4/2021.

TpaonunoHHoOM py6priKoW »KypHasna sBiaeTca 0630p HOBUHOK NNTEPATYPbl MO MOPCKOMY npasy. B 3Tom
BbIMYCKE PacCMOTPEHbI 15 KHUT, ony6InMKoBaHHbIX B 2021-2022 rT.

CraTbu, HOBOCTM, 0630pbI CyiebHOM NPaKTUKM 1 HOBUHOK NINTEPaTypbl AOSKHbI 3aMHTepecoBaTh cre-
LManm3npyoLLXca Ha MOPCKOM MpaBe IPUCTOB: aBOKATOB B LUIMPOKOM CMbICJIe STOrO C/I0Ba, CyAewn,
CTYOEHTOB, — I fEePKaTb X B Kypce pa3BuTMA oTpacsv. Mbl ny6AnKyem CcTaTb yUeHbIX, MPaKTUKYOLKX,
a TaKXKe HauMHaLWNX IPUCTOB, YTOObI popMMPOBaTL IOPUANYECKOE COOOLLECTBO U3 NpeacTaBUTENeln
BCEX MOKONEHUN.

Mbl Paabl BHECTU CBOW BKJ/lag B )/HVI(I)I/IKaLI,VIIO MOPCKOro npaea BO BCeEX €r0 acrnekTtax!

Mpe3udenm Accoyuayuu mopckozo npasa “RUMLA”

KoHcmaHnmuH KpacHokymckut



Preface

The first issue of 2021 covers the period from January to March.
The journal highlights the most important maritime law events
and reviews the most interesting court cases. Besides, the
magazine traditionally reflects statistics of “maritime” cases in
the Commercial Courts of the Russian Federation for the period
from January through March.

The issue came at a difficult time in history, namely the conflict
between Russia and Ukraine. The Russian Maritime Law
Association (RUMLA) had issued a statement on the need for
a peaceful solution to the conflict. Due to the disagreement
with the Association’s position, several members withdrew
from the Association. At the same time the Association was
featured in the publications of international media such as
Ship2Shore and TradeWinds, the world’s most authoritative
specialized publication in the field of shipping. The position
of the Russian Maritime Law Association was delivered to the
Comité Maritime International (CMI). The Italian Maritime Law
Association (Associazione ltaliana di Diritto Marittimo) and its
president Giorgio Berlingieri expressed their support.

For information purposes, we decided to publish the Association’s statement dated 01 March 2022 in
compliance with current Russian law. Several members of the editorial board were against the publication
and withdrew from the board.

We believe it is important to report all news about the Association’s activities in the journal and we hope
for mutual understanding between people.

This issue provides an overview of sanctions in connection to Russian actions in Ukraine, both Russian
«special economic measures» and sanctions imposed on Russia by foreign countries.

This issue also summarises the results of the second seminar on judicial sale of ships held on the 01
February 2022.

RUMLA is grateful to Bulat Karimov and Ivan Kobchenko who keep statistics on “maritime” cases. Prior
to the publication of the Maritime Law Journal, statistics on “maritime” cases have not been published,
as commercial cases were not categorised as “maritime”. However, such categorisation and statistics are
important for the industry. In this issue we take a closer look at the case N A70-14648/2021 and comment
on how the court qualified demurrage as well as the case N A40-33406/2021 which deals with the limits
of liability of a freight forwarder and its counterparties.

In the “Publications” section, the reader will find an article by Konstantin Gnitsevich on the explanations
of judicial practice as a product of the 1942 German reform of justice institutions and judicial system.
Although the article is not directly related to maritime law, it is highly relevant and of interest to any
practicing litigator, including those specialising in maritime law.
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One of the hot topics is autonomous shipping. This issue has two articles devoted to it. Anna Arkhipova
formulates proposals to precise the terminology of the bill on autonomous shipping, which was
introduced to the Duma in December 2021. In particular, its provisions on the classification of autonomous
ships, the status of the remote crew, the features of the contract of carriage. The article points out that
adoption of the Bill in its current wording, especially without detailed provisions on autonomous vessels’
liability and its insurance, may result in serious problems. lvan Kobchenko continues the study of the
allocation of tortious liability between the shipowner and software developer in the case of harm to third
parties due to an error of the artificial intelligence of an autonomous vessel. In part two of the article,
the focus of attention shifts to the second of the two previously formulated model situations, namely
the infliction of harm due to a ship collision (on the basis of Russian law). Part one of the article dealt
with the model situation of harm other than from ship collision and was published in the Maritime Law
Journal 4/2021.

A traditional feature of the journal is the review of new literature on maritime law and the law of the sea,
and this issue reviews fifteen books published in 2021-2022.

The case reviews and articles, news and reviews of new publications are aimed to have a wide appeal
to those with interest in maritime law — attorneys, judges, students, and keep them keep abreast of the
developments. We publish articles by academics, practicing lawyers and also by young lawyers to shape
a legal community of all generations.

We are happy to contribute to the unification of maritime law in all its aspects!

President of the Russian Maritime Law Association (RUMLA)

Konstantin Krasnokutskiy
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HoBocTn Accoumnanumu,
Accoumnauma B 3apybexkHbix CMU

MepBbin BbinycK XypHana «Mopckoe [Mpaso»
1/2022 npuwenca Ha C/IOXKHbIV nepuog B MUpPO-
BOW UCTOPWK, @ UMEHHO KOHPNUKT Mexay Poccuen
1 YKpanHoi, yto notpebosano ot Accoumaumm Bbl-
pa3nTb CBOK NO3ULMIO. B CBA3M C TeKyLWMMM CO-
ObITUAMN ObINIO MPUHATO PeLLeHKe Ony6IMKoBaTb
nucbmo 01 mapTa 2022 roga.

HakaHyHe Accoumnauua pasocnana npoeKkT NUcb-
Ma BCEM CBOMM YJIeEHaM Y MOANUCYMKAM C NPOChb-
6oW BbicKasaTbcA. [lBoe 13 uneHos Accoumauunmn
He3aMeAnunTeNnbHO Bblpa3unu CBOe Hecornacue.
OfHOBpPEMEHHO C 3TVM CTOUT OTMETUTb MOAAEPKKY
yacTy uneHoB Accoumauny, a TakxKe npensioxKeH-
Hble VMM NPAaBKWU B TEKCT MNMCbMA, KOTOpble Gblny
yuTeHbl Npu Ny6nmKaumm OKOHYaTeNIbHOro Bapu-
aHTa.

Mucemo ot 01 mapTa 2022 rofa BbI3Bano byp-
HYI0 peakuuio Kak cpeam uneHos Accoumanmm, Tak
1 CMW. B TeueHre HECKONBbKMX AHEe nocne nyonu-
KaLuumum nucbMa 13-3a Hecornacusa ¢ nosmuuen Acco-
LunaLmm ee NOKMNHYJO WeCcTepo YNeHOoB.

MncbMo OblNo NepeneyaTaHO UTANbAHCKMM
CMM Ship2Shore, a TakXe no noeoAgy nNncbma Obina
onybnukoBaHa CTaTbA B CaMOM aBTOPUTETHOM MU~
pOBOM CreLunan3npoBaHHOM U3LaHMK B 06nacTm
cypoxopctsa — TradeWinds.

Mucbmo Takke 6bI10 JOBEAEHO [0 CBELEHUSA
MexpgyHapogHoro mopckoro komuteta (Comité
Maritime International, CMI). Mpe3ungeHt CMI Kpu-
ctodep [1aBrc poBen cogepkaHve NMcbMa o 1c-
nonHutenbHoro coeeta CMI. CnoBa nogaepKu
Bblpaswunia Accoumaumna Mopckoro lNpasa Utanun
(Associazione ltaliana di Diritto Marittimo) B nuue
ee npe3uvaeHTa [xopao bepnuHpxbepu (Giorgio
Berlingieri)

Munucbmo nybnukyeTca C N3bATUAMM B COOTBET-
cTBUK ¢ TpeboBaHmamu cT. 11 O3 oT 25.07.2002
N° 114-03 “O NpoTMBOAENCTBMN SKCTPEMUCTCKOMN
JeATeNbHOCTU», U. 4 cT. 16 3akoHa PO o1 27.12.1991
Ne 2124-1 "0 cpepcTBax MacCcoBO UHGOPMALUN,
cT. 207.3, 280.3, 284.2 YK PO, cT. 20.3.3, 20.3.4
KoAlN PO. =



MOPCKOE MPABO | MARITIME LAW | 1 ¢ 2022

(rr#OP
e
o p2ShOr®
et
jin a2
GAZW 1
o owoan2 0
o iird
opuin?
ssh Ve
rtiist ¢ spratd
vt ™ ja T
Ancre & an all
Snipping” U
e {ano
sain . iyt i
. 4q YUSSY i are
Lasth ¥ o et 1o i ente
A S ; din cito
<o B ritt e o wese |
5\\\99‘“9 ocath ma! soce? 10 ‘,,rme"o Tucraind
A\ esid o oW Cconfiito @
N\c\\e ga‘a oyutsk P e \ega'® Lsolvere )
A edd ai - otifi o
flin ) Cremi® st ¥
nda 2 2021
primeT mafin®” e
pura P A cM 2 1o ccort o
esS3 7 Of RGO "
r\am“‘° o oV o & GO ,ma-ara““s‘
in 00 e, S
A4 S, 20 nida
scor? 0¢, i
& Ange® /42/0 anunce®
o ‘
e, Iy cpuin®® ¥ Asswﬁ“"i
L 4 ~e (mete 2
4 0y Py iamo e ™
/,9/,7
0 an
/)7-/ m
Ge,
00,4, .
arcy,
2092

Mg

0, gy
e N,

ACCOUMALMA MOPCKOIO MPABA

no
n

B Y
yacTHoro npasa

Anpec: 191124, Opnosckas yn., 1-A, Cankr-lMetep6ypr, Poccus
Ten.: +7 812401 48 10 | email: rumla@rumla.org | web: www.RUMLA.org

01 mapra 2022
MpoTve @MEME Yxpaute

Accouvaums mopckoro npasa (RUMLA) B nuue eé
uneHos BbicTynaeT npoTus GNP 1 3a Mex-
Ay Poccuen u Ykpauoii. M

01 March 2022
Against thessl®in Ukraine

Russian Maritime Law_Association and its
members are against nd for the
kraine and Russia. We call

Ho npekpatuT-IID cevicTBuSs.

YTpom 24 ¢hespans 2022 ropa

06bABMN O CBOEM pEeLUeHWN NPOBECTU «Creuun-
ansHy) Ha TepputopuM
YKpauHbl

Poccuiickas  Accoumauuss  Mopckoro  npasa
(RUMLA) sbicTynaet npums&nenmm

Mb! cuMTaeM, YTO HEeT HUKaKWUX NPaBoBbIX MK MO-

for immediate termination of ac-
tions.
In the morning of 24 February 2022, SN

‘@ announced his decision to out the
so-called “special & in

Ukraine.

Russian Maritime Law Association (RUMLA)

opposes al qiiiiactions.

We believe that there is no legal or political
justification that would allow é

Ha TeppUTOpMIo APYroro rocyaap-

nUTHYECKUX i
bl

KoTOpble
crea.

Tio6eicamllD Ac/icTENR BRIekyT Yenoseyeckie
notepu. Mel He MOXeMm noaaepxuBaTh WU

Pewenue o Nauan-eﬁcmuﬁ — npotue

uHTepecos u Poccuu,

ctea. OHO npuBeneT k
@ Ha MHOrYe rofbl.

Mbi npusbisaem octavosuts GNP B YkpauHe,
PHY K v
BbIXOAA M3 KOH(IMKTA.

Mbl BbipaxaeM CBOE COYyBCTBME BCEM, KTO nepe-
XUBAET CTpajaHus U notepu, Gonb U ckopGb
BCrieACTBMe

Accoyuayus mopckozo npasa (RUMLA)

n yKiaVIN 1 yenoseue:

the territory of another state.

Any@P-ctions result in the loss of lives.

We cannot and will not support or justify hu-
man suffering.

The decision to launch the@illDactions is
contrary to the interests of both Russia and
Ukraine, and humanity. Th
will be borne for many years to
me.

We call to stop@llin Ukraine and a re-
turn to and legal mechanisms to re-
solve the conflict.

We express our condolences to all those

who are now going through suffering and
loss, pain and sorrow as a result of the @il

Russian Maritime Law Association

*T1.C. [leoe uneHos

i nosuyuet

*P.S. Two members of the Association objected to the above stated position
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Bold move comes at a price as some members decide to decamp in protest
4 March 2022 16:13 GMT  UPDATED 4 March 2022 18:30 GMT

By Harry Papachristou £ in Athens

The leadership of Russia’s maritime lawyers have come out against the Ukraine war in a
move drawing praise from peers in other parts of Europe.

“[The] Russian Maritime Law Association (RUMLA) opposes all military actions,” the
group said in a post on its website on 2 March.

“We believe that there is no legal or political justification that would allow troops to enter
the territory of another state,” RUMLA added.

“We cannot and will not support or justify human suffering,” the association said,
describing the invasion as “contrary to the interests” of Russia, Ukraine and humanity as a
whole.

“We express our condolences to all those who are now going through suffering and loss,
pain and sorrow as a result of the war,” it added.

Silent majority

The statement has caused ruckus within RUMLA, with at least six of its 77 members
deciding to quit, its president Konstantin Krasnokutskiy, who backed and published the
statement, told TradeWinds.

Quitting members are said to include lecturers of maritime law at state universities, a
former judge and a current maritime lawyer at Russian shipping giant Sovcomflot.

“I've also received some emails from members supporting the war, while others said they
wanted to remain neutral,” Krasnokutskiy said.

Several members, however, expressed their support for the statement, or made just minor
amendments to a draft Krasnokutskiy circulated earlier.

“The majority remained silent,” said Krasnokutskiy, who is currently in Italy and he has
no plans to return to Russia immediately.

Apart from personal concerns following the RUMLA statement, Krasnokutskiy said he
was concerned about martial law being potentially installed, as well as forced
conscription and restrictions to liberty of travel.

To Krasnokutskiy’s knowledge, RUMLA has suffered no consequences at home as a result
of the protest letter so far. The association’s website is still up and running, even though
this is most probably due to its server being is based abroad.

A founder and managing partner of Navicus Law, a law firm based in St Petersburg,
Krasnokutskiy revived RUMLA.

Refounded in 2018, the association rejoined the global brotherhood of maritime lawyers
in October last year.

Four years earlier, RUMLA’s Soviet-founded predecessor was expelled from the Comite
Maritime International — the oldest maritime law organisation — over unpaid
membership fees.

Italian peers hailed RUMLA’ statement on the Ukraine war.

Giorgio Berlingieri, head of the Italian Maritime Law Association, sent a congratulatory
letter to Krasnokutskiy, wishing to express his members’ admiration for RUMLA’s “right
and brave position”.

“The noble and deep feelings expressed therein are fully agreed and supported,”
Berlingieri wrote.

Ukraine Crisis Russian Maritime Law Association Russia
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. NEWS

News of the Association,
Association in International Media

The first issue of Maritime Law Journal 1/2022
came at a difficult time, namely the conflict be-
tween Russia and Ukraine. The latter required the
Association to express its position. A letter was pub-
lished on 01 March 2022.

Prior to publication, the Association had sent
out the draft letter to all its members and subscrib-
ers asking for their opinion. Two of the Association’s
members immediately expressed their disagree-
ment. At the same time, it is worth noting the sup-
port of some members of the Association, as well
as their suggested amendments to the text of the
letter, which were taken into account upon pub-
lishing of the final text.

The Association’s letter of 01 March 2022 caused
a strong reaction both among the Association’s
members and in the media. Within a few days of
the publication of the letter, six members left the
Association due to disagreement with the position
of the Association.

The letter was reprinted by Italian media Ship-
2Shore, the letter was the subject of an article in
TradeWinds - the world’s most reputable media in
the shipping industry.

The letter was also brought to the attention of
the Comité Maritime International (CMI). CMI’s Presi-
dent Christopher Davis shared the letter with the Ex-
ecutive Council. The Italian Maritime Law Association
(Associazione ltaliana di Diritto Marittimo) and its
president Giorgio Berlingieri expressed their support.

The letter of the Maritime Law Association is
hereby published redacted in compliance with the
requirements of Art. 11 of the Federal Law of July
25,2002 No. 114-FZ“On counteracting extremist
activity’, part 4 of article 16 of the Law of the Rus-
sian Federation of December 27, 1991 No. 2124-1
“On the Mass Media’, art. 207.3, 280.3, 284.2 of the
Criminal Code of the Russian Federation, Art. 20.3.3,
20.3.4 of the Administrative Offences Code of the
Russian Federation. =
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Anpec: 191124, Opnosckas yn., 1-A, Cankr-letep6ypr, Poccus
Ten.: +7 812401 48 10 | email: org | web: www.RUMLA.org

01 March 2022
Against thessl®in Ukraine

01 mapra 2022
MpoTve @EEMe Yxpaute

Accouvaums mopckoro npasa (RUMLA) B nuue eé  Russian Maritime Law_Association and its
uneHoB BbicTynaeT npoTvs GNP 1 3a Mex- members are agains! nd for the
Ay Poccueit u Ykpauton. M Ukraine and Russia. We call
HO npekparm-neﬁcmun. for immediate termination of ac-

tions.
YTpom 24 despans 2022 roga In the morning of 24 February 2022, STEINEw
06bABMN O CBOEM PELUeHWN NPOBECTU «Creuun-

@ announced his decision to carry out the
anbHy! Ha Tepputopuu so-called “special ﬂ in

YkpauHbl. Ukraine.

Poccuiickas  Accoumauuss  Mopckoro  npasa
(RUMLA) BbicTynaet npmu&ﬂeﬁcmuh

Mb! cuMTaeM, YTO HEeT HUKaKWUX NPaBoBbIX UMK Mo-

TUTMYeCKUX KoTopble
[ Ha TeppUTOpMIo APYroro rocyaap-
crea.

Russian Maritime Law Association (RUMLA)

opposes allagiillactions.

We believe that there is no legal or political
ification that would allow *

the territory of another state.

Any@lactions result in the loss of lives.
We cannot and will not support or justify hu-
man suffering.

Tio6icaulD AeViCTBNA BekyT yernoBeveckie
notepu. Mel He MOXeMm noaaepxuBaTh WU

PeweHue o Naqan.eﬁcmuﬁ —npotue  The decision to launch the@illlactions is
uHTepecoB U Poccuu, M YkpauHbl, U yenoseye- contrary to the interests of both Russia and
cTBa. OHO npvseneT Kb Ukraine, and humanity. Theeu
@B 1ia MHOTVE FOAbI. will be borne for many years to
me.

Mbi npusbisaem octarosvTs GNP 8 Vipaure, We call to stop@Ellin Ukraine and a re-
turn to and legal mechanisms to re-
solve the conflict.

PHY K u
BbIXO/1a W3 KOHNMKTa.

Mbl BolpaxaeMm CBOE CO4yBCTBME BCEM, KTO nepe-
KWUBAET CTpajaHus u notepu, 6onb U CkopGb
BCrieACTBMe

We express our condolences to all those
who are now going through suffering and
loss, pain and sorrow as a result of the @il

Accoyuayus mopckozo npaea (RUMLA) Russian Maritime Law Association

*T1.C. [lece uneos
*P.S. Two members of the Association objected to the above stated position
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Protest letter: Russian maritime lawyers
take stance against war

Bold move comes at a price as some members decide to decamp in protest

4 March 2022 16:13 GMT  UPDATED 4 March 2022 18:30 GMT

By Harry Papachristou L) in Athens

The leadership of Russia’s maritime lawyers have come out against the Ukraine war in a
move drawing praise from peers in other parts of Europe.

“[The] Russian Maritime Law Association (RUMLA) opposes all military actions,” the
group said in a post on its website on 2 March.

“We believe that there is no legal or political justification that would allow troops to enter
the territory of another state,” RUMLA added.

“We cannot and will not support or justify human suffering,” the association said,
describing the invasion as “contrary to the interests” of Russia, Ukraine and humanity as a
whole.

“We express our condolences to all those who are now going through suffering and loss,
pain and sorrow as a result of the war,” it added.

Silent majority

The statement has caused ruckus within RUMLA, with at least six of its 77 members
deciding to quit, its president Konstantin Krasnokutskiy, who backed and published the
statement, told TradeWinds.

Quitting members are said to include lecturers of maritime law at state universities, a
former judge and a current maritime lawyer at Russian shipping giant Sovcomflot.

“I've also received some emails from members supporting the war, while others said they
wanted to remain neutral,” Krasnokutskiy said.

Several members, however, expressed their support for the statement, or made just minor
amendments to a draft Krasnokutskiy circulated earlier.

“The majority remained silent,” said Krasnokutskiy, who is currently in Italy and he has
no plans to return to Russia immediately.

Apart from personal concerns following the RUMLA statement, Krasnokutskiy said he
was concerned about martial law being potentially installed, as well as forced
conscription and restrictions to liberty of travel.

To Krasnokutskiy’s knowledge, RUMLA has suffered no consequences at home as a result
of the protest letter so far. The association’s website is still up and running, even though
this is most probably due to its server being is based abroad.

A founder and managing partner of Navicus Law, a law firm based in St Petersburg,
Krasnokutskiy revived RUMLA.

Refounded in 2018, the association rejoined the global brotherhood of maritime lawyers
in October last year.

Four years earlier, RUMLA’s Soviet-founded predecessor was expelled from the Comite
Maritime International — the oldest maritime law organisation — over unpaid
membership fees.

Italian peers hailed RUMLA's statement on the Ukraine war.

Giorgio Berlingieri, head of the Italian Maritime Law Association, sent a congratulatory
letter to Krasnokutskiy, wishing to express his members’ admiration for RUMLA’s “right
and brave position”.

“The noble and deep feelings expressed therein are fully agreed and supported,”
Berlingieri wrote.

Ukraine Crisis Russian Maritime Law Association Russia
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1. Poccuinckmne cneyunanbHble
3KOHOMUNYeCKne mepbl

Ana Poccun cuctemoo6pasyowmm AoKy-
MEHTOM No caHKuuam apnaetca NMocraHoBne-
Hue MpaBuTtenbctBa PO ot 05.03.2022 N2 430.
HAaHHbIM MocTaHoBNeHuEeM 6bin yTBepKaeH
nepeyeHb T. H. <kHeApPYKeCTBEeHHbIX» CTPaH,
Ha KOTOpble pacnpoCTPaHAITCA cneymnanbHbie
3KOHOMUYecKune mepbl B cpepe BHELHEIKOHO-
MMNYeCcKon aeAaTeNbHOCT (0 HUX ganee).

B 3TOT nepeuyeHb BOWM CTPaHbl, YKa3aHHble
HUKeE:

ABcTpanus

An6aHusa

AHpoppa

BenukobputaHua (Bkntouyas o. kepcu n nog-

KOHTPOJIbHblEe 3aMOpPCKMne Tepputopmm — AH-

rvunbA, bputaHckue BupruHckue octposa, M6-

panTtap)

locypapctBa — uneHbl EC

WcnaHgua

KaHapa

JInxTeHwTenH

MwukpoHe3us

MoHako

HoBas 3enaHans

Hopserus

Pecny6nuka Kopesn

CaH-MapuHo

CeBepHaa MakepoHuA

CuHranyp

CLIA

TanBaHb

YKkpavHa

YepHoropus

LWsenuapusa

AnoHna

1.1. OrpaHn4YeHNsA pacyeToB 1 HEKOTOPbIX
BUAOB CAENOoK
MNoctaHoBneHuem [lMpaButenbctea PO ot
06.03.2022 N2 295 yTBepxpaeHbl [paBuna Bblga-
un NpaBnTENbCTBEHHON KOMUCCUEN pa3peLLeHmnii
Ha cnegytoLme Caenku ¢ IMuamu, MpovcxoaaLnmm
N3 «<He[pPYKeCTBEHHbIX» CTPaH:
— KpeauTbl N 3aliMbl;
— CAenku, HafnpaBs/ieHHble Ha MoflyYeHre npasa
COO6CTBEHHOCTU Ha HEABMXKMMOE UMYLLECTBO
(B pOCCUINCKOM MpaBe MOPCKME N BO3AYLUHblE
CyAia ABNAIOTCA HEABV>KUMbIM UMYLLLECTBOM);

14

— BaJllOTHble oMnepauyn C UHOCTPAHHBIMY TINLIAMM,
CBA3AHHbIMU C <HeJPY>KeCTBEHHbIMM» CTPaHaMM
(MCnonb3yloTCA KpUTEPUK rPaX[AaHCTBa, MecTa
X035INCTBEHHOW AeATEeNIbHOCTY 1 MecTa n3Bne-
yeHuA NprobbINK);

— Te e CAesIKM C I0ObIMY MHBbIMW MHOCTPAHHBIMM
NLAMUN B OTHOLLEHUN MMYLLLECTBA, NPYobpeTeH-
Horo nocne 22 ¢epans 2022 r,;

— 3a4YuncieHne BankoTbl HA CBOU MHOCTPAHHbIE cye-
Ta pe3ngeHtamu Poccun.

PaspelueHrie MOXHO MONYyYNTb NO 3aABIEHNIO

B Komuccnio, rae Hy»kHO yKasaTb Bce Heobxoau-

Mble JaHHble O KOMMaHUN-pe3ngeHTe. [JaHHbIn Me-

XaHW3M NpeacTaBnaeT cobom AONTUA N CITOXKHbIN

NPoLEecE, Tak Kak peLLeHme JoKHO OblTb NPUHATO

Komuccuren egnHornacHo 1 HeobxoanMmo npego-

CTaBNATb CBeAEHMS O XO3ANCTBEHHOW OeATENbHO-

CTV pe3ngeHTa.

1.2. JIbroTbl ANA pOCCUNCKNX KOMMAHWIA-
pes3naeHTOB Npu NpPoBeAeHUN UMK
MeXAyHapOoAHbIX pacyeToB

Yka3om Mpe3sungeHTa PO ot 05.03.2022 N2 95 BBe-
[EHO MpaBuNIo O TOM, UTO POCCMICKIME Pe3NIEHTDI
MOTYT UCMOSHATD CBOM 0053aTeNbCTBa MO KpeanTam
1 3aiMaM, a Takke GUHAHCOBbLIM MHCTPYMEHTaM Me-
pen Kpeautopamu 13 <HegpyeCTBEHHbIX» CTPaH no-
CpefCTBOM MepeUnCcyIeHNA AeHer Ha py6neBbli cyer,
OTKPbITbIV PE3VAEHTOM B POCCMINCKOM GaHKe Ha UMs
WHOCTPAHHOro KpeanTopa. Beinnauneatbcs pyons-
MU MOXET NULLb Ta YaCTb AOJIra, KOTopasa NpeBbl-
waet 10 mnH pybnen B mecaw, (8 T. 4. 10 MiH py6nei
B 3KBVBaJIeHTe B MHOCTPaHHOW BastoTe no Kypcy Lib
Ha nepBoe YncNo Kaxkaoro mecaua). Ecnu gonr Bbi-
pakeH B MIHOCTPaHHO BantoTe, TO OH JOMKEH ObITb
BbinnayeH B pybnax no Kypcy LIb Ha aeHb nnatexa.

Ha 1-e mapTa odpuymanbHbIli Kypc cocTaBnaA-
eT 93,56 py6nsa 3a 1 gonnap CLUA v 104,48 pybns
3a 1 eBpo.

Ha 1-e anpens - 83,4 py6na 3a 1 gonnap CLIA
1 92,49 py6ns 3a 1 espo.

CnepoBatenbHO, POCCUNCKME KOMMAHUN MEoT
npaBo noracuTb B pybnax 4yacTb CBOEN 3af0JIKeH-
HOCTW, NpeBbIWwatoLen npumepHo 107 000 ponna-
pos CLLUA nnn 95 700 eBpo (3a MapT), unv npumep-
Ho 120 000 ponnapos CLUA nnn 108 000 eBpo (3a
anpenb). Onnata B py6sax Mpon3BOAUTCA NO KypcCy
baHka Poccum Ha geHb onnatbl.

Hanpumep, poccutickas komnaHus umeem 00712
neped KomnaHuel u3 BenukobpumaHuu 8 pas-
mepe 150 000 donnapos CLUA. lama nnamexa —
2 anpena 2022 2. CoenacHo Yka3y N 95, poccutickas



KOMNAHUA uMeem Npaso HA 8bINJ1IAMY NPUMEpPHO
30000 0onnapos CLUA (150 000 - 120 000) 8 py6nsx
no Kypcy Ha 2 anpena 2022 2., Komopbll cocmasnis-
em 83,42 py6na 3a 1 donnap CLUA. Takum obpasom,
pocculickaa KOMNAHUA MOXem 4acmu4HO UCnos-
HUMb c8ou obA3amenibcmMaa neped UHOCMPAH-
HeIM Kpedumopom, hepeyucsug 2 502 600 pyb6net
(30 000 x 83,42) Ha py6neswbili 6aHkosckul cuem, a He
8binsia4usame 00/12 NOJIHOCMbio 8 dosinapax CLUA,
Kak 6bl/10 U3HAYA/IbHO NPedyCMOMpPeHO 002080POM.

1.3. OrpaHnyeHune s3KCNopTa TOBapoB

ns Poccun
Yka3zom lMpe3ngeHTta PO ot 08.03.2022 N2 100

MNpaButenbcto PO 6bin0 HageneHo NpaBoMm yT-

BeprKAaTb NepeyveHb TOBapOB, KOTOPble 3anpeLleHo

BbIBO3UTb 13 PO. B YKa3e cienaHa oroBopkKa o npa-

BE rpakaaH JitobbIx rocyaapcTB BbIBO3UTh NtobOble

TOBapbl A1A IMYHOIO NOSIb30BaHKUA.

B pamkax peanmusaunm Ykasa lNpe3ngeHTta
MpaButenocteo PO cBoum lMocTaHOBRNEHMEM
01 09.03.2022 N2 311 yCcTaHOBWUIO NOJHbIN 3anpeT
Ha BbIBO3 OTAE/IbHbIX KaTeropuin TOBapoB, B TOM
umMcne 3anpeT Ha BbIBO3 Pa3fIMYHbIX BMAOB CYAOB,
AXT, NNaBYy4YMX KOHCTPYKLUUIA, Kopabnen n coctas-
NALWNX BCEX MNABYUYMX KOHCTPYKLMI HE3aBUCUMO
OT MeCTa 1X NPOoM3BOACTBaA.

YKa3aHHbI 3anpeT He pacnpoCTpaHAeTCA Ha:
— TpaH3UTHblE NePEBO3KM TOBAPOB, HAUNHaKOLMe-

CA 1 3aKaHuMBaloLmeca BHe Tepputopun Poccnu;
— TOBapbl, MECTOM NMPOUCXOXKAEHNA KOTOPbIX AB-

nAaetca PO, uto noaTBepKAeHO cepTudrKaToM

CT-1 (gnAa noctaBky ToBapoB B cTpaHbl CHI)

NM60o 3aKNOUYEHNEM O NOATBEPKAEHUN NPOU3-

BOACTBA MPOMbILLIEHHON NPOAYKLMN Ha Teppu-

Topumn Poccnn, BbigaBsaembim MMHUCTEPCTBOM

NPOMbILLIEHHOCTX 1 TOPTrOBAY;

— TOBapbl, BbIBO3MMbIE B rOCygapcTBa-yneHbl Es-
Pa3nNCKOro SKOHOMUYECKOro coto3a (ganee -
EA3Q)', - onA HMX yCTaHOBJEH pa3pelumnTesb-
HbI NOPALOK;

— TOBapbl, BbIBO3MMble Mo nuueH3nm Gepepans-
HOW CNTy»Obl MO TEXHUYECKOMY 1 SKCMOPTHOMY
KOHTPOJItO, NO nuueH3nam n nepeyHam Oepe-
panbHOW CNy»06bl MO BOEHHO-TEXHUYECKOMY CO-
TPYOHNYECTBY, MO NEePeYHAM, yTBEP>KAEHHbIM
MuHUCTEPCTBOM O6OPOHDI;

' B HacToAwee Bpems B coctaB EADC BXxoasaT NATb CTPaH:
Pecny6bnuka ApmeHus, Pecny6nuka benapyco, Pecny6nu-
ka KasaxcTaH, Kbiprbidckaa Pecny6nuka n Poccuiickas Qe-
pepauma. Cm. http://www.eaeunion.org/?lang=en#about-
countries.

I.HOBOCTHU

TOoBapbl (BHE 3aBMCMMOCTI OT MPOUCXOXKAEHNSA),
BBO3MMble Ha Tepputoputo «JlyraHckonm n [o-
HeLKOoWN HapoAHbIX pecnybnuk», KOxxHon OceTnn
n Abxasunu;

TOBApPbI, BbIBO3MMbIE B LieSIAX 0becrneveHns ge-
ATENIbHOCTN BOUHCKNX GOPMUPOBAHWUIA Ha Tep-
pPUTOPUN MHOCTPAHHbIX FOCYAAPCTB;

TOBapbl, BbiBO3MMble 13 PO B Lenax 3aBeplue-
HMA TAMOXKEHHOW npoLenypbl 06paboTky, ecnu
TaKue ToBapbl He MOMELLANINCb MO UHbIE TaMO-
XeHHble npoueaypbl;

TOBapbl, NpoUCXoaALLne N3 rOCy[apCTB-YSIeHOB
EASC, nomelleHHble B TakuX rocygapcTaax nog
TaMOXKEHHble npoLenypbl, NpefycMmaTprBalo-
LMe BbIBO3 C TaMOXeHHoW TeppuTtopun EAIC;
TPaHCMOPTHbIe CPeACTBa MEXAYHAPOAHOM rne-
peBO3KUY;

TOBapbl, NPON3BeAEHHbIE Ha TEPPUTOPUN OCO-
ObIX dKOHOMUYECKNX 30H, CneLmanbHON 3Ko-
HOMWYECKOW 30Hbl, TEPPUTOPUAX, K HUM NpU-
PaBHEHHbIX, PACMOJIOMKEHHbIX Ha TeppPUTOPUNn
Poccuu, ¢ ncnonb3oBaHneM MHOCTPAHHbIX TO-
BapOB, MNOMELLEHHbIX MO TaMOXEHHYI0 Mpo-
Leaypy cBOOOAHOWM TaMOXEHHO 30Hbl;
TOBapbl, NPON3BeAEHHbIE HA TEPPUTOPUAX
CBOOOAHbBIX CKNTAfoB Ha Tepputopun Poccun,
C NCMNOJIb30BaHNEM NHOCTPAHHbIX TOBApOB, NO-
MeLLEHHbIX Mo TaMOXeHHY npoueaypy CBO-
604HOro cknaga;

TOBApPbI, BbIBO3MMble FOCYapCTBEHHOM KOPMO-
paumen «Pocatom» 1 CBA3aHHbIMM C HEN KOMNa-
HUAMUY;

TOBapbl, BbIBO3MMblE A4J1A 0becneyeHns genatenb-
HOCTW BOZHbIX CYOB, COOPYXXEHWI 1 YCTAaHOBOK,
B OTHOLUEHWUN KOoTopbix Poccna obnagaet muc-
KITUUTENbHOW L pUCanKLUNEN;

TOBapbl, BbIBO3MMble B KaUeCTBe NpuMnacoB;
3aMacHble YacTu 1 cneumanbHoe obopynoBa-
HU1e, BbIBO3UMblE BPEMEHHO ANA 06paboTKu,
3aLMTbl FPY30B, TEXHNYECKOrO 06CNyK1BaHWA
WK 3KCMlyaTaumm CpeicTB MeXayHapoaHom
nepeBO3Ku;

TOBapbl, BbIBO3MMbIE B PaMKax MeXAyHapona-
HbIX TPAH3UTHbIX NEPEBO30K (B C/lyyae BpemeH-
HOW NoCaAKn B MeXAYHAapPOAHOM a3pomnopTy
Poccrn 6e3 BbIrpy3Kku 3anpelyeHHbIX TOBapOB
nnbo C OQHOKPATHOW Neperpy3Kon Taknx To-
BapoB);

MHOTrOO60pPOTHYIO Tapy, MoOMellaemyo nog
TaMOXEHHYI0 NpoLeaypy peskcnopTa Ans 3a-
BepLIeHNA AeNCTBNA TaMOXKEHHON NpoLeaypbl
BPEMEHHOro BBO3a WU/ BblBO3a;
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— TOBapbl, paHee BBE3eHHbIe C MPUMEHEHWEM Kap-

HeTa ATA;

— obopynoBaHue, MOMeLLaeMoe Nog TaMOXKEHHYH0
npouenypy BPeMeHHOro BbiBO3a, B TOM uuncne

Cc npuMeHeHuem KapHeTta ATA, npeacTtasuTe-

namm poccumncknx CMW, cnopTBHbBIX KOMaHA,

Yy4YaCTHMKAMUN BHELLIHETOProBOW AeATeNbHOCTY

ANA OpraHM3aumm 3KCNo3unLMm Ha BbICTaBOUYHO-

APMapPOYHbIX MEPONPUATUAX 33 PyOeXkom.

Ecnu otgenbHble KaTeropmnn TOBapoOB, B TOM
uncne MopCKMe CyAa, BbIBO3ATCA B cTpaHbl EASC,
TO AnA 3Toro cornacHo NocraHosneHwuto MNpasu-
TenbctBa PO o1 09.03.2022 N2 312 Heobxoanmo
nonyunTb NpegBapuTenbHoe paspelleHue. Takmne
pa3peleHna BbigatoTca MMHMCTEPCTBOM cefnlb-
CKOro x03ancTBa, MMHNCTEpCTBOM TpaHCNopTa,
MuHKCTEPCTBOM NPOMbILLIIEHHOCTY 1 TOPrOBIY,
MwuHnctepcTBom Lndposoro pa3sutua n MmnHu-
CTEepCTBOM MPUPOAHbBIX PECYPCOB B 3aBUCMMOCTU
OT KaTeropuu ToBapoB..

YKa3zaHHbI pa3pelnTeNibHbIN NOPAAOK TaKkxKe
He PacnpOCTPAHAETCA Ha UCKITIYEHMA MO CNIUCKY
BblLLe, HA HEKOTOPbIe Apyrve ToBapbl (Hanpumep,
pagnoHaBMraLMoHHoe obopyaoBaHme), Ha BbIBO3
ToBapoB B Pecnybnuky benapycb B pamkax Cotos-
HOro rocygapcTsa. [Ans Bcex NOAo6HbIX ClyyaeB
BbIBO3 TOBapa OCYLLeCTBAETCA CBOOOAHO.

MNoctaHoBneHnem lMpaButenbctea PO N2 313
YCTaHOBJIEH 3aMpeT BbIBO3a HEKOTOPbIX BUAOB TO-
BapOB Ha TePPUTOPUIO «HEAPYHKECTBEHHbIX» rOCy-
[apCTB — ApeBeCHbIX MaTepuanoBs 1 OTXOA0B, TOMa
KOPPO3VNOHHOCTOWMKOW CTanu, NermpoBaHHOW CTanu
1 Bonbdpama.

Takasa cutyauma genaet GpakTMyeckn HEBO3MOXK-
HblM BbIBO3 OTAEJIbHbIX KaTeropuin TOBapoB, B TOM
yncne CygoB 1 NX KOMMIEKTYIOLWKX, C TeppuTopun
Poccum 3a py6ex.

OTpenbHO 06paTMM BHMMaHME Ha TO, YTO BO3-
BpalleHne CyaoB, HaxoaAwmxca B 6epboyT-yap-
Tepe, He JOMKHO KBanMduumMpoBaTbCA Kak BblBO3
ToBapa ¢ Tepputopum PO, NOCKONbKY OCHOBaHUEM
BbIXO4a CyAHa N3 POCCMNCKOro nopTa He ABnAeT-
CA ero Kynna-npofaa 1 cCooTBeTCTBYOLL e TaMO-
XKeHHble feKnapaLum Ha BbiBO3 He 0pOopPMAATCA.
ManoBepoATHO, UYTO NpakTMKa nongeTt no nyTu
NpUpaBHNBaHNA MOPCKOTO YapTEPHOro CyAaHa
K TOBapy.

CyLuecTBYIOT TPYAHOCTI NO BO3BPALLEHUIO MOP-
CKUX CYA0B U3 POCCUINCKOro 6epboyT-yapTepa, cBA-
3aHHble C OrpaHMYeHreM 3axo[a B MHOCTPaHHbIe
NopTbl CYA0B, KOTOPble Kak-nMbo cBA3aHbl ¢ Poccu-
e nmbo nocnegHUM / cnepyoLwmmMm MeCTOM Ha3Ha-
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yeHuA KoTopbix ABnseTca Poccus. No Bcen Buanmo-
CTW, CyAam HeoOXO4MMO BbIXOAWTb B HENTPAsbHble
BOAbl, 3 KOTOPbIX YKe 3aX0ANUTb B NOPTbI, B KOTO-
pbiX OTCYTCTBYIOT COOTBETCTBYHIOLLME OrPaHNYeHA
AnA cBA3aHHbIX ¢ Poccren cygos.

1.4. YnpoujeHne nMmnopTa HeKOTOPbIX
KaTeropuii ToBapos

B cootBetcTBUU C PeweHnem CoBeTa 3KOHO-
Mnyeckon kommccum EASC ot 17.03.2022 Ne 37
YyCTaHaBNMBAOTCA HYNIEBble TAMOKEHHbIE CTaBKU
Ha BBO3 B EADC onpegeneHHbIX KaTeropuin ToBa-
pOB, BK/OUasa TOBapbl, NCNOMb3yeMble B TPaHC-
NOPTHOW OTPaC/v, @ UMEHHO:

1) ABWraTenn BHyTPEHHEro CropaHuna C NCKPOo-
BbIM 3aXKMraHveMm, C BpaLlaoLWwmmMca nnm Bo3Bpart-
HO-NMOCTynNaTebHbIM ABUXEHMEM MOPLUHS;

2) TypbopeakTVBHble 11 TYPOOBMHTOBbIE ABMUIA-
Tenu, ra3osble TypOuHbI Npoune;

3) gBMraTenu n npoune CUoBblie yCTaHOBKMY;

4) pagapbl 1 fpyroe paanonokalMoHHoe o6o-
pyaoBaHue;

5) Komnacbl Ana onpefeneHna HanpasneHus;
HaBUraLMoHHble NPUOOPbLI U MPOYME MHCTPYMEHTDI.

HyneBble cTaBky 6yayT gencTBoBaTb A0 1 OK-
TA6pA 2022 1.

1.5. Jleranusayunsa napannenbHOro UMnopTa
B Poccun

B cootBeTcTBUM C NocTaHOoBNeHUeMm [MpaBu-
TenbcTea PO ot 29.03.2022 N2 506 MnHMCTEPCTBO
NPOMbIWIEHHOCTN 1 Toprosnu PO yTeepxkaaeT
nepeyeHb TOBApOB (rpyrnmn TOBapoOB), KOTOPble MO-
ryT 661Tb MMMOPTHPOBaHbI B Poccuto 6e3 cornacus
npasoob6nagatenen (nateHToobnagatenen) B cny-
yae, eCn1 TOBapbl BBeeHbl B 060POT 3a npefenamm
Tepputopun PO npaBoobnagatensmm (nateHToo-
6napatenamu) unm ¢ ux cornacus. NepeyeHb To-
BapoOB (rpynn TOBapOB) HA MOMEHT COCTaBEeHUA
CNpaBKK He yTBepPKAEH.

1.6. OrpaHnyeHuns 3axoga MHOCTPAHHbIX
CYyA0B B pOCCUICKINE NOPTbI

MepepanbHbiM 3aKoHOM OT 14.03.2022 N2 56-03
nNpuHATb nonpasky B O3 ot 31.07.1998 «O BHy-
TPEHHNX MOPCKNX BOAAX, TEPPUTOPUATIBHOM MOpe
1 npunexawen 3oHe Poccninckon Oepepaumm,
cornacHo KotopbiM MpasuTenbctBo PO HageneHo
NpPaBOM yCTaHaBNMBaTb OTBETHbIE OrPaHMNYEHUA
ANA 3ax0fa MHOCTPaHHbIX CYlOB B POCCUMMCKME
MOPCKME N BHYTPEHHMNE BOAHbIE MOPTbl — MPY 3TOM
NCMNONb3yeTCA MakCMMarbHO LIMPOKOE NOHMMaHne



MHOCTPAHHOTrO CYAHA, BMJIOTb 10 SKCTyaTUPYEMbIX
NINLOM, KOTOPOE «KaKNM-TMb60o 06pa3om» CBA3aHO
C NHOCTPAHHbIM rOCYAapCTBOM, YCTaHOBUBLUNM
no6ble orpaHnyeHns ana cynoBs, CBA3aHHbIX ¢ Poc-
cnen.

MoctaHoBneHnem lMpaButenbctea PO ot
21.03.2022 N2 418 onpepgeneHbl lNpasuna nogro-
TOBKM N NPUHATUA pPeLIeHna O BBegeHUn U (nnn)
06 OTMeHe OTBETHbIX orpaHnyeHuin. CornacHo Mo-
CTaHOB/IEHUIO, PELLEHME O BBEAEHUM UJIN OTMEHE
OTBETHbIX OFPaHNYEeHNI NPUHMAETCA pacnops-
»eHuem lNMpasutenbcraa PO.

OcHoBaHMem Ana NoAroTOBKM MpoeKTa pac-
nopsaXxeHnsa ABnAeTcA Hannume y MmHTpaHca PO
nHGopmaLunmn o BBELEHNN UM OTMEHE OrpaHuye-
HUI Ha 3axof CBA3aHHbIX C Poccnelt cyqos B UHO-
CTpaHHble NopTbl. Kpome TOro, CpoKku NpMHATUA
OTBETHbIX OFPaHNYEHUI ABNAIOTCA JOCTAaTOUYHO
KOPOTKMMM (A0 5 AHEN Ha NoAroToBKY MuH-
TPaHCOM NpoeKTa NpuKasa u Ao 4 4acoB Ha ero
corfnacoBaHue C opyrumum rocygapCcTBeHHbIMU
opraHamu).

PacnopsxeHne 06 orpaHnyeHnn 3axona UHO-
CTPaHHbIX CYOB B POCCUIACKME NOPTbl HA MOMEHT
COCTaBNEHNA CMPABKU eLle He MPUHATO.

1.7. OrpaHnyeHuna B 06nacTvi aBuaLMOHHOro
coobLeHunn

B cootBeTCcTBUM C MHGOPMALMOHHBIM COO06-
weHnem QOefepanbHOro areHTCTBa BO34YLWHOro
TpaHcnopTa oT 28 peBpana 2022 r., Poccna 3akpbina
BO3yLUHOE MPOCTPAHCTBO AJ1A camoneTos Benvko-
6pUTAHNN 1 KOHTPOJIMPYEMBIX €10 TEPPUTOPUNA,
ctpaH EC, WBenuapwun, Ucnangnn, Hopeerun n Ka-
Hagbl. [loneTbl 3 3TUX CTPaH MOTyT OCYLLEeCTBAATb-
€A Mo cneyunanbHOMY pa3peLleHmto, BbidaBaeMoMy
Pocasnauven nnnm MmHncTepCcTBOM MHOCTPAHHbIX
pen PO.

bonee toro, ®epgepanbHbiM 3aKOHOM OT
14.03.2022 N2 56-03 BBeieHa BO3MOXHOCTb nepe-
perncrpaumm B POCCUNCKOM peecTpe MHOCTPAHHbIX
BO3AYLUHbIX CYAOB, HAXOAALMXCA B IN3NHIE y pOC-
CUNCKMX KOMMaHWIA.

[aHHOe nonoxeHne CBA3aHO C TeM, YTO MHO-
CTpaHHble KOMMNaHUWN BCNIEACTBME 3aKPbITUA BO3-
ZYLIHOro NPOCTPaHCTBA ANA POCCUNCKMX BO3AYLL-
HbIX CyOB CTPEMATCA BEPHYTb cebe BO3ayLUHble
CyAa, HaxoAALWMeca B IN3MHre y pOCCUNCKNX KOM-
naHum.

HeBO3MOXHOCTb BbIBO3a TaKMX CYLOB C Tep-
putopumn PO cBasaHa c MoctaHoBneHuem lNpaBu-
TenbctBa PO N2 311 (cm. n. 1.3 Bbiwe), cornacHo

I.HOBOCTHU

KOTOPOMY BbIBO3 C Tepputopun PO BO3AYLUIHbIX
CYAOB Kak TOBapa B «HeApYyeCTBeHHble rocyaap-
CTBa» 3anpeLleH, a MHbiM obpa3om n3 Poccunn cypa
BbIAITV HE MOTYT BBMAY 3aKpbITVA BO34YLLIHOMO Npo-
CTpaHCTBa.

AnAa obecneyeHna BO3MOXKHOCTU NCMOJb30-
BaHVA TaKMX CYAOB B POCCMINCKON aBraumn bbina
NPUHATa NoNpaBKa, NO3BONAOLLAA NepeperncTpu-
poBaTb BO3AYLUHbIEe Cya B POCCMNCKINI peecTp.

Ha Haw B3rnag, HECKONIbKO OTNIMYaeTCA CUTya-
LMA C MOPCKMMM CYAaMU, Tak Kak OHY MOTYT BbINTY
N3 POCCUIACKMX MOPTOB U Yepe3 HeNTpasbHble BOAbI
3aTW B MHOCTPaHHbIV NOPT, KyAa BXO pa3peLleH.
To ecTb 6naropapa HeNTpanbHbIM BOAaM MOPCKOe
CYAHO MpW 3aKPpbITUMN NOPTOB COXPAHAET BO3MOX-
HOCTb NepeaBUKEHNA.

1.8. MocnabneHus B o6nactn

paspewnTenbHoO AeATeNbHOCTN

MocTtaHoBneHuem [lMpasutenbctBa Poccum
oT 12.03.2022 N2 353 «O6 0COBEHHOCTAX pa3peLLm-
TenbHOW gesatenbHocTu B Poccuickon Oepgepaunn
B 2022 rogy» BBOAMTCA OCOObIN PeXMM paspeLum-
TeNbHOW AeATeNbHOCTM, 6NaronpUATCTBYIOLWNNA
onpefeneHHbIM Bugam 6usHeca.

YKa3aHHoe [NocTaHOBNEHWE HAafeNAeT pa3nmny-
Hble roCyfapCTBEHHble OpraHbl NOTHOMOYMAMU
NPUHMMATb peLleHns o:

— COKpalLeHNN CPOKOB BblJauu pa3peLleHuns;

— COKpaLleHUU NepeYHst LOKYMEHTOB, Heobxoau-
MbIX A1 MONYyYEeHMA pa3peLLeHns;

— COKpaleHnn oba3aTenbHbIX NULEH3MOHHbIX
TpeboBaHMiA;

— BO3MOXHOCTM ieKNapUPOBaHUNA 3aABUTENEM CO-
OTBETCTBMA €ro AeATeNIbHOCTW YCTaHOBEHHbIM
TpeboBaHuAM;

— OTMeHe NPOoBefEeHNA Bble3QHbIX M JOKYMEHTap-
HbIX MPOBEPOK;

— BO3MOXHOCTU NPOBefeHNsA OLEeHOK, HeobXo-
AVMbIX ANA pa3nuyHbIX Nnpouenyp, CBA3aHHbIX
C MoslyyeHnem, NoATBEPXKAEHNEM WU NPOS-
NeHneM paspeLleHms, NOoC/e TOro Kak COOTBeT-
CTBylOLLEe pa3pelleHe OblIo NonyyYeHo;

— BO3MOKHOCTM NPOBefeHNA OLEHOK, He06Xo-
OUMbIX ONA pa3fnyHbIX Npoueayp, CBA3aH-
HbIX C MOJZIyYeHMEeM, MOATBEPKAEHNEM UMK
NpoAseHnemM NMuUeH3nn, B AUCTaHLMOHHOM
dopmare;

— nepeHoce CPOKOB NPOBeAeHUs HEOOXOANMBIX
NpPoOBepPOK Ha CPOK A0 12 mecALEB;

— BO3MOXHOCTU OCYLLEeCTBNEHNA feATeNbHOCTH
6e3 Heo6X0ANMbIX pPa3peLleHui;
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— BO3MOXKHOCTW NOJAuM 1 NPUHATKA 3asiBIEHUNA
Ha MoJiyyeHne pa3pelleHnii B 3IEKTPOHHOM
BUAE;

— MpuU3HaHuUM Ha TepputTopun PO MHOCTPaHHbIX
paspeLlueHni;

— COKpalLleHWM NepeYHsi OCHOBaHWIA Af1s NPUOCTa-
HOBJIEHUA 1 NPeKpaLLeHNA feNCTBMA pa3peLle-
HUIA;

— OTMeHe HeEOOXOAUMOCTY YNaThl rOCYAaPCTBEH-
HOW NOLWWVHBI.

YKa3zaHHble dpopmasnbHble nocnabnenHma pac-
NPOCTPAHAITCA, B UNC/Ie NPOYeEro, Ha pa3pelle-
HMA Ha CYQOBble PaanoCTaHLMK, Knaccuburkaumo
N OCBUAETENBCTBOBAHME CYAOB, Bblgauy YAOCTO-
BEPEHWUI NMMYHOCTN MOPAKaM, a TaKXKe paspeLle-
HMA Ha OCYLLEeCTBNEHVE NepPeBO30OK U BYKCUPOBKM
B KabOTaXke 1 UHbIX BUOOB AeATeNbHOCTA B 061acTy
TOProBOro MoOpernJiaBaH1A Cyaamu, niaBaowumm
nog ¢Gnarom MHOCTPaHHOrO rocyaapcTBa.

B oTHoLWweHMN MopcKoi oTpacin MyUHTpaHCOM
nnu Pocmoppeudnotom cooTBeTCTBYIOLLME AOKY-
MEHTbI eLLe He ObIN NPUHATDI. TeM He MeHee TaKast
CUTYauuA B NePCNeKTMBE CO3aeT BO3MOXHOCTb
LNA 3KcnyaTaumm cynos 6e3 nposefeHUs Heob-
XOOUMbBIX MPOBEPOK WM C NPOBeAeHNneM TaKnxX
NPOBEPOK B YNPOLLEHHOM NMOPsAAKe.

DTO CHMXKAET PUCKN NpeKpaLleHna geaTenbHo-
CTV CY[,0B, @ TaKXKe CTUMYNUpYeT CyfoBnagenbLes
K ocyLyecTBrieHuo nepeBo3ok. OgHaKo Takoe pe-
LIEHNE MOXKET HEOIAronpPUSATHO CKa3aTbCsA Ha 6e30-
MacHOCTN MOpensiaBaHMA U CO3AaeT AOMONHUTENb-
Hble PUCKI ANA rpy300TrNpaBUTeNelt 1 NacCcaXXmpos.
Bbonee Toro, BO3MOXHO BBeiIeH1e AONOSTHUTESTbHbIX
OrpaHVYeHnin oA 4eATENbHOCTA CY[OB Noj NHO-
CTpaHHbIM dnarom.

1.9. HeratuBHble TeHAeHUMN B cyae6HoOll
npakTuke no 6e3ycsioBHOMY OTKas3y B 3alyuTe
npas LOPUANYECKNX NNL, CBA3AHHbIX

C K<Heppy»KeCTBEHHbIMU» CTpaHamMu

B poccuiicknx cygax Habnogaetca TeHaeHUus
OTKa3a B 3aluuTe NnpaB LPUJNYECKUX NNL, U3 «He-
APY>KeCTBEHHbIX» CTPaH CO CCbISIKOWM Ha 3/10yMno-
TpebneHne NpaBom.

PeweHnem ApbutpaxHoro Cyna Kuposckon
obnacTtu ot 03.03.2022 N2 A28-11930/2021 uHo-
CTpaHHOMY KCTLY 6bI10 0TKa3aHO B NCKe Ha TOM
OCHOBaHUK, YTO «C yYETOM BBeJeHUA OrpaHnyun-
TeNbHbIX Mep... Cy[ pacleHnBaeT feNCTBNA NCTLA
[Mno nogaye ncka] 3noynoTpebreHnem NpPaBom».
Bo3MoOXHO, faHHOe PelweHne 6yget OTMEHEHO
CyaoM anennAaunMoHHON nHcTaHummn. OgHakKko no-
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ABNIEHNE TaKNX JeNn CBUAETeNbCTBYET O KpalHe
HebnaronpuATHbIX NEPCNEKTMBAX PA3BUTUS POC-
CUIACKONM cyaebHOM NPaKTUKK ANA MHOCTPaHHbIX
nmu.

Oco60 MOXHO NMoAYEPKHYTb, YTO NPABO UHO-
CTPaAHHOIO MCTLUa BO3HMKIO M UCK Obl nogaH
[0 BO3HUKHOBEHMA KPr3KMca 1 BBEAEHNA CaHKLNI
npotus PO, To ecTb Mmogenb 3n0ynotpebneHns
npaBoM Oblna NprYMeHeHa «C 06pPaTHOM CLOM».

AHanormyHaa TeHaeHuua BmaHa B Onpepge-
neHun ApbutpaxkHoro cyna MocKoOBCKOro oKpy-
ra 0 NPUOCTaHOBNIEHUMN UCMONHEHUA cyaebHoro
akTa no geny N2 A40-149699/2021. B ykazaHHOM
Jene cyp ykasasn, uTo Tak Kak rpynna KoOMnaHuim
«CrIMeHC», KOTOPOW MOAKOHTPONEH ncTel, (poccnii-
ckoe opugnyeckoe nmuo 000 «CrmeHc dHepreTu-
Ka»), nogaepXnBaeT BBeAeHHble NpoTnB Poccum
CaHKLMK, TO B C/TyYae NOBOPOTa NCMOSIHEHNA POC-
CUNCKOMY lopuanyeckomy nuuy 6yaeT «3aTpygHu-
TesIbHO» BEPHYTb BbIMaueHHble AeHEeKHble CYMMbl.
AHanornyHbI noaxoq 6ol NMPUMEHEH B OTHOLLIE-
HUW POCCUICKON AOYEPHEN CTPYKTYpPbl rpynnbl
komnaHu DHL B OnpepeneHnn ApbutpakHo-
ro cyna Mockosckoro okpyra no geny N2 A40-
33406/2021 ot 18.03.2022. CmbIC/1 3TUX ABYX NPW-
MEepOB CBOAUTCA K MPUOCTAaHOBMIEHNIO fEeNCTBUN
pelueHnin, KoTopble yxe Obiny NPUHATbHI Cyaamu
nepBon 1 anennALMOHHON UHCTaHLNIA.

HakoHeL, ncxoas s npefwecTsylowen npak-
TUKN POCCUNCKNX CYAOB, MOXKHO FOBOPUTL O Ha-
nMunM 60NbLINX PUCKOB MO OTKa3y POCCUNCKNX
Cy[OB NpW3HaBaTb U MPUBOAUTb B UCMONIHEHMNE
peLleHnA MHOCTPaHHbIX apbuTpaxKel Ha OCHOBaA-
HUWM NpoTMBOpPeUna NybnmuHomy nopanky PO.
B paHHOM cnyyae nyOnnyHbIA NOPAJOK MOXKET
TONKOBATbCA B pycsie HEOH6XOAMMOCTIN OTKa3bl-
BaTb B MPUCY>KAEHUW JEeHEXHbIX CPeAcTB nuuam
N3 «He[PY>KECTBEHHbIX» CTPAH WN N1LaM, KOTO-
pble Kak-nnbo cBA3aHbl C <HeLPYXeCTBEHHbIMY
rocyfapcTBOM.

AHanornyHbim obpasom BepxoBHbim cyfom PO
y>e OblJI0 MPU3HAHO, YTO CaMo Mo cebe Hannume
CaHKUMI rocyfapcTBa — MecTa apbuTpaxa B oT-
HOLIEHUN POCCUINCKOro Iopnanyeckoro nmua —
CBUAETeNbCTBYET O HapyLweHUN npuHunna bec-
NPUCTPACTHOCTUN apObuTpoB. B Takon cutyauum
pOCCUNCKOe pranYecKoe INLO BnpaBe NrHopu-
poBaTb Hannumne apbUTPaKHOM OroBOPKM N 06-
pawaTbca B cyabl PO (cm. Onpepenerne Cyneb-
HOW KONNernn no sKkoHoMmmnyecknm cnopam BC PO
oT 09.12.2021 N2 309-2C21-6955(1-3) no geny
Ne A60-36897/2020).



1.10. MpoeKT BaxHbIX nonpaBoK B K PO

23.03.2022 npodunbHbIi KoMUTET Tocynap-
cTBeHHon ymbl npegnoxun nonpasku B MK PO.
C 6onbluoi fonel BepOATHOCTM NPOEKT byaeT npu-
HAT B NpepnokeHHon pegakuuu. lNMpepnaraertcs,
YTO MpPOEKT ByaeT NMeTb 06paTHyto cuny 1 dyaet
pPacnpoCTPaHATLCA Ha OTHOLIEHUA, BO3HUKLINE
C 24 dpeBpana 2022 .

MpoeKT BKNOYaEeT B cebs cnepyoLyme nosoxe-
HUA:

1) Ecnn ncnonHeHne obasatenbcTBa NOsHO-
CTbiO UJIN B YaCTX CTAaHOBUTCA OOBbEKTMBHO He-
BO3MOXHbIM B CUJY «HEeOPYXECTBEHHbIX aKTOB»
WHOCTPAHHbIX FOCYAAPCTB UM KOMMAHUN, Takoe
06A3aTenbCTBO NpeKpallaeTca NONHOCTbIO UK
B COOTBETCTBYOLWeN yacTu. o cyTu, AaHHOe no-
NOXeHre NOBTOPAET AaBHO AENCTBYIOLLYIO CTa-
Tbto 416 TK PO;

2) Jlnyo, He ucnonHuewee 06A3aTeNbCTBO
WV UCNONHMBLLEE ero HeHaanexalwmum obpasom,
He HeceT OTBETCTBEHHOCTb, €C/IN JOKaKeT, UTO Haf-
neXawee UCMosIHEHE 0O6BbEKTMBHO OKa3anoch
BPEMEHHO HEBO3MOMHbIM B YCNOBUAX BBEAEHHbIX
OrpaHNYNTESNIbHBIX MEP U UHBIX KHEAPYKECTBEHHbIX
AeNCTBNN» NHOCTPAHHbIX rocyaapcTs. laHHoe no-
NoXeHWe Takxe noBTopsAeT cTatbto 401 K PO;

3) CtopoHa gorosopa BrpaBe 0TKa3aTbCA OT A0-
rosopa (MCnonHeHua [OroBopa) B ciyyae, ecnu
Apyrasa CTOpOHa He UCMOJSIHUAA UM UCMONTHUNA
HeHagnexawrm o6pa3om CcBoe 06A3aTe/IbCTBO
BCNneAcTBMe 06bEKTUBHOWM HEBO3MOMHOCTU ero
NCMNOJSIHEHUA 13-3a BBEAEHHbIX OrPaHNYMTENbHbIX
Mep. [laHHOe NpaBno, ONATb e, COBMafaeT C HOp-
MoW cTaTbn 416 TK PO;

4) CTOpoHa, YNONHOMOYEHHasA Ha OTKa3 OT J0-
rosopa (OT UCMONHEeHMA AOroBopa), 06sA3aHa yBe-
LOMUTb JPYryto CTOPOHY O HAMEPEHUU BOCMOSb30-
BaTbCA CBOVIM MPABOM Ha OTKa3 OT JOroBopa B pas-
YMHbI CPOK A0 ero pactop»keHua. AHanormyHoe
NnonokeHne B HacTosLLee BpeMA cnefyeT U3 CTaTbi
450 TK PO;

5) NpoeKT BBOANT BO3MOXHOCTb BO3BpaTa 3ai-
Ma akUMAMK pas3nnYHbIX BUAOB, B TOM Yncie npu-
BMNErMPOBaHHbIMY aKLMAMU POCCUNCKUX KOMNa-
HUN.

B yacTHOCTM, NO cornalleHmo CTOPOH, 3aKJto-
yeHHoMy nocrie 23 ¢epana 2022 r., obecneyu-
TeNbHbIN NAaTeX MOXKeT COCTOATb U3 BHECEeHUA
aKkLMin, obnuraymnin, opyrux LeHHbIx bymar nam
Bellen, onpefeneHHbIX POAOBbIMY MPU3HaKaMM,
He3aBUCUMO OT TOro, NoAnekaT N OHW nepegave
no obecrneyeHHOMy 006A3aTeNIbCTBY WA HET.

I.HOBOCTHU

HlonyckaeTtca ncnonb3oBaHme 3aiMa B MONb3y
WHOCTPAHHOIO KpeamTopa BMECTO MorallieHns Bce-
ro WY YacTy 3aMa NyTem JONOMHUTENbHOW SMIC-
CUW aKLMIA POCCUNCKOrO akLIMOHEePHOro obLLecTBa.
3TO BO3MOKHO B Cilyyae:

a) «<HeJpY>KeCTBEHHbIX AENCTBUA» MHOCTPAHHbIX
rocyfapcTB U MeXayHapOAHbIX OpraH13aunii B OT-
HOLEHNN POCCMACKUX FPaXaaH 1 IoPUANYECcKmX
nmu;

6) ecnin CPOK NCMOJSTHEHMA 1 (M) Apyrue yco-
BMA HACTynunu;

B) Takue ycnoBus Obiiv NpenycmMoTpeHbl fo-
rOBOPOM 3aliMa, MPefoCTaBNEHHOIo POCCUNCKOMY
AKLMOHEPHOMY 06LLECTBY KOHTPONMPYIOLWEN €ro
WHOCTPaHHOW OpraHum3aunen.

r) BeogAaTtca cneumanbHbie Npasua B OTHOLLE-
HUWN Pe3ynbTaTOB NUHTENJIEKTYaNlbHOWN feATesb-
HOCTU 1 CPeACTB UHAVBUAYANM3ALUM, BPEMEHHO
nepepaHHbIX NO NNLEH3UOHHBIM COralleHnAM:
CPOKU OeNCTBMA NULEH3VOHHbIX COrfnaleHnn
NPOANEBAOTCA B CUJTY 3aKOHa O MOMEHTA OTMe-
Hbl CAHKLIWIA.

- B cnyvae ocywectBneHma «<Hegpy eCTBEHHbIX
OeNCTBUN» He JONyCKaeTCA NCMOoJib30BaHue
npefyCcMOTPEHHOrO 3aKOHOM WIN JOTOBOPOM
npaBa Ha OAHOCTOPOHHEE U3IMEHEHME U
pacTopeHre CornaleHmni, CBA3aHHbIX C OCY-
LWeCTBEHNEM 1 3aLMTON NMPaB Ha pe3ynbTaThbl
VHTENNEeKTyanbHOW AeATeNbHOCTM U CPeacTBa
VHAMBUAYaNM3aL MK, 3a UCKITIOUYEHNEM CITyYaEB,
Korga gpyras CTOpoHa OroBopa CyLecTBEHHO
HapyLuaeT cBou 006A3aTeNbCTBa;

- CpoK gencTBuA cornaweHuns, B Cuiy KOToporo
poccuiickoe puagnyeckoe unm eusmyeckoe
N0 UMENO NPaBo NCMOJIb30BaTb NPaBa Ha pe-
3ynbTaTbl UHTENNEKTYaNbHON AeATENbHOCTY
W CpencTBa MHAMBUAYaNn3aLum, npoasneBaet-
CA Ha NePUOA «HeapPYKeCTBEHHbIX AeNCTBUN,
ecnu yKasaHHble opugnyeckoe nnm éusu-
yeckoe nuua He yBefOMAT APYryl0 CTOPOHY
06 OAHOCTOPOHHEM OTKa3ze OT NpPoAeHUs
06s13aTeNbCTBa.

HoBble npaBuna He pacnpoCTPaHAIOTCA Ha NnL,
CNoco6CTBOBABLUNX HEAPYKECTBEHHbIM AeNCTBY-
AM» NHOCTPAHHbIX FOCYAapCTB M OpraHm3auumn. 31o
ABNAETCA BaXXHENLLVM NMOSIOXKEHMEM, KOTOPOE CTa-
BWT BONPOC O TOM, Kak COOTHOCATCA Mexay cobom
HOBOBBEJEHUA 1 yXKe CyLecTBYoLWne aHanormny-
Hble HopMbl. HeACHO, 03HauyaeT nu 310, YTO 061-
3aTeNbCTBa POCCUNCKIMX NUL, ByayT NpeKpaLlyeHbl
HEeBO3MOXHOCTbIO NCMOJSIHEHUS, a 0bA3aTeNbCTBa
WHOCTPAHHbIX JINL, — HET.
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2. CaHKUun B oTHoweHun Poccun

2.1. 3anpeT poccMinCKUM MOPCKUM cypaam
BXOAUTb B MOPTbl NHOCTPAHHbIX FOCyAapcTB

[l1Be cTpaHbl 3anpeTuv BXoA B CBOU NMOPTbI MOP-
CKMM CyZiaM Mof POCCMICKUM Griarom 1 cygam rnog
MHOCTPaHHbIMK pnaramu, KOHTPONUPYEMbIM POC-
CUNCKUMU CcypoBnafenbLamu:

1) BenukobpuTtaHus (BKntovasa nopt [mMbpantap;
nonpaeku B PernameHT No caHKUMAM B OTHOLLIEHUY
Poccum 6b1nm BHeceHbl 01.03.2022). ickntoueHus
13 3anpeTa BKoYatoT: 1) 3axo B NopT B cyiyyae
yKa3aHWsA Ha 3axof B COOTBETCTBUM C NMPABUIIOM
0 [BVXKEHUU CYAO0B; 2) 3aX0f B NOPT B CJIyyae uypes-
BblYaHOW CUTYyauuu;

2) KaHapa ([locTaHOBNEHWE O BHECEHUW MO-
NpPaBoOK B 3aKOH O cheumanbHbiX SKOHOMUYECKUX
Mepax (SOR/2022-047) ot 06.03.2022). NickntoueHun-
€M U3 3anpeTa ABMAETCA 3aX04 B NOPT UM MPOXOA
yepes KaHagy B Lienax COXpaHeHna YeioBeyecKom
XKU3HU NNn obecneveHna 6e30nacHOCTY MOPEXoa-
cTBa.

Lpyrve cTpaHbl Bblpa3uiv HaMepeHe 3aKpbiTb
CBOVI NOPTbI 1A CY[OB NOA POCCUCKAM dnarom,
B TOM umcne:

1) Ctpanbl EC (6bna npuHATa Pesontouma EB-
ponapnameHTa (2022/2564(RSP)) ot 01.03.2022,
npw3bliBatowwan ctpaHbl EC 3a6110KMpoBaTh NOPThI
LA CY[OB MOA POCCUMIACKMM Griarom, a Takke ana
CYRO0B, NpeablayLNA N NOCNeRyoLWNA NOPT 3a-
X0fa KOTOPbIX — POCCUNCKII);

2) CLIA (02.03.2022 6b1n1 caenaH aHOHC O 3a-
KpbITUX NOPTOB AN1A CYAO0B MO POCCUNCKUM dra-
rom).

2.2, CaHkuyuu EC B oTHOLWIEHNN CYy,0BOTO
o6opyaoBaHus

MoctaHoBneHnem CoBeta EC 2022/394 ot
09.03.2022 6binK 3anpeLyeHbl nobble onepaunm
C TOBapamu 1 TEXHONOTMAMM MOPCKOW HaBMraLmm
1 PagUOKOMMYHUMKaLMM B OTHOLIEHMAX C POCCUN-
CKUMW NLamMu, Ana ncnonb3oBaHus B Poccum nnm
Ha 60pTy CyfiHa C POCCMNCKMM diarom, a Takxe
TeXHMYeCKan NoMOLLb, 6BPOKepPCKMe U UHbIE YCIYTH,
¢drHaHcupoBaHvie n GpUHAHCOBasA MOMOLLb B OTHO-
LLUEHWNM TOTO Xe.

EC Tak)Ke ynosIHOMOUMNS KOMMNETEHTHbIE Opra-
Hbl pa3peLaTb YKa3aHHble onepauunu, HO TONIbKO
ANA HEBOEHHbIX Lenen n nocne onpegeneHuna
TOrO, YTO TOBapbl, TEXHONOINW U T. 4. NpeAHa3Ha-
YyeHbl ana obecneyeHma 6e30MacHOCTU Mopena-
BaHUA.
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2.3. OTKa3s YaCTHbIX KOMMaHWNIN OT TEXHNYECKOro
06CNyKNBaAHNA POCCUINCKNX CYA0B

10.03.2022 6punTaHCcKoe KnaccudpukaunoHHoe
obuecTtBo «Pernctp Jlnonga» aHOHCMPOBAsO Ha-
Yasio OT3biBa MPUCBOEHHOIO KJlacca Co BCeX CYAO0B,
KOHTpONMpyemblX, MpUHagnexaLlnx nnmn ynpasnsa-
€MbIX POCCUINCKMMU NLaMmun. KnaccnpukaymoHHoe
o6wwectBo DNV TakXe Hayano CBOpaunBaTtb YacTb
[eATeNbHOCTW MO NPUCBOEHUIO KNnaccos B Poccnn,
a TaK>Ke 3aABUII0 O NpeKpaLLeHNN BCEX HOBbIX BU-
[l0B feaTenbHoCTN B Poccnmn?,

00O «Peructp Jinonga Bosx Pyc» npekpatuno
npogfaxy 1 06HOBJIEHNE CBOUX MPOLYKTOB U cep-
BMCOB Ha TeppuTtopumn Poccun®. Takaa cutyauyums
onacHa Tem, YTO YKa3zaHHOe lopuamnyecKkoe nmLo no-
CTaBNANO HaBUraLMOHHOe 060pyAOBaHNE, a UMEH-
HO 3/1eKTPOHHbIEe HaBuUraunoHHble Kaptbl C-MAP,
60JIbLUNMHCTBY POCCUMICKIMX CyAoB. [procTaHoBKa
NPOAaXk 1 OTKa3 B CONMPOBOXAEHNN YXe NpofaH-
HbIX NPOAYKTOB MOXET MPUBECTU K HEBO3MOXHO-
CTU CYAOB BbINTU M3 NopTa — 6e3 Hagnexalero
060pyAOBAHNA VX HE BbIMYCTUT aAMUHUCTPALNS
NopTOB Kak B Poccunu, Tak 1 B MHOCTPaHHbIX OPUC-
AVKUMAX. ANbTepHATUBHbIE peLleHNa HeobXxoanmo
NCKaTb 1 ANA CTPOALMUXCA CYyaO0B.

Komnanusa ILWU, obcny»xmBatoLias cyaa B nop-
Tax CLUA n KaHagbl, oTKasanacb npefocTaBnATb
CBOW YCNYrvi POCCUNCKM cygam*. Bcnencteue sTo-
ro pOCCUNCKIME CYAa, KOTOPbIE flaxe CMOMN BONTH
B MOPTbI YKa3aHHbIX rOCYAapPCTB, HE CMOTYT MONy-
YNTb OOSIKHOIO 06CYKMBaHWA.

Beuay Toro, uto 3axog B noptbl CLUA 1 KaHagbl
BO3MOXEH TOJIbKO B UCKITIOUYNTENbHbIX CIyyasx,
cyna ¢ 60nbLIOV foMel BEPOATHOCTU «3aCTPSAHYT»
B MIHOCTPaHHbIX NopTax 6e3 JomKHOro o6cnyu-
BaHUA.

2.4. UcknioueHune Poccninckoro Mmopckoro
pernctpa cypoxopncrea us IACS

Poccuinckuin Mopckom perncTp cyfoxoacTsa 6bin
ncknoueH n3 IACS (MexgyHapogaHas accoymnaumsa
KnaccudrKaLNoHHbIX 06LecTB) pelleHnem Coe-
Ta IACS ot 11.03.2022. Mpwn 3TOM Pernctp octaetca
Mpu3HaHHom OpraHun3aumen, To eCTb OpraHu3aunen,
KOTOpas yNoHOMOYEHA Ha BbIMOJIHEHNE OT IMEHN

2 Cm. https://lloydslist.maritimeintelligence.informa.com/
LL1140117/Class-societies-start-pulling-out-of-Russia.

3 CMm. https://www.Ir.org/en/latest-news/Ir-withdraws-
services-to-russia/.

4 Cm. https://www.ilwu63.net/wp-content/
uploads/2022/03/03-03-22-CC-Memo-to-CLD-Local-
Presidents-Re-Russias-Invasion-of-Ukraine.pdf.


https://www.legislation.gov.uk/uksi/2022/203/contents/made
https://www.legislation.gov.uk/uksi/2019/855/body
https://www.legislation.gov.uk/uksi/2019/855/body
https://www.international.gc.ca/world-monde/international_relations-relations_internationales/sanctions/russia_regulations-reglement_russie7.aspx?lang=eng
https://www.international.gc.ca/world-monde/international_relations-relations_internationales/sanctions/russia_regulations-reglement_russie7.aspx?lang=eng
https://www.international.gc.ca/world-monde/international_relations-relations_internationales/sanctions/russia_regulations-reglement_russie7.aspx?lang=eng
https://www.europarl.europa.eu/doceo/document/TA-9-2022-0052_EN.html
https://www.europarl.europa.eu/doceo/document/TA-9-2022-0052_EN.html
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022R0394
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022R0394
https://iacs.org.uk/news/iacs-council-withdraws-russian-register-s-membership-of-iacs/
https://iacs.org.uk/news/iacs-council-withdraws-russian-register-s-membership-of-iacs/
https://lloydslist.maritimeintelligence.informa.com/LL1140117/Class-societies-start-pulling-out-of-Russia
https://lloydslist.maritimeintelligence.informa.com/LL1140117/Class-societies-start-pulling-out-of-Russia
https://www.lr.org/en/latest-news/lr-withdraws-services-to-russia/
https://www.lr.org/en/latest-news/lr-withdraws-services-to-russia/
https://www.ilwu63.net/wp-content/uploads/2022/03/03-03-22-CC-Memo-to-CLD-Local-Presidents-Re-Russias-Invasion-of-Ukraine.pdf
https://www.ilwu63.net/wp-content/uploads/2022/03/03-03-22-CC-Memo-to-CLD-Local-Presidents-Re-Russias-Invasion-of-Ukraine.pdf
https://www.ilwu63.net/wp-content/uploads/2022/03/03-03-22-CC-Memo-to-CLD-Local-Presidents-Re-Russias-Invasion-of-Ukraine.pdf

Mopckoin AGMMHUCTPaLUK OCBUAETENBCTBOBAHNN
CY[0B 1 Bbljauy COOTBETCTBYHOLLMX MEXKAYHAPOAHbBIX
cengetenbcTts. PMPC ytBepxaaeT, uto peweHune Co-
BeTa IACS He BMAET Ha COCTOAHME Knacca CyAos,
ceptudurumpoBaHHbix PC, 4eicTBUTENBHOCTb 11 CPO-
KW BblJAHHbIX CBUOETENbCTB.

Tem He MeHee MHOTMe JOrOBOpPbI CTPaXOBaHUA
copepxaT TpeboBaHKe, YTO CYAHO JONIMKHO ObITb
KnaccndumumpoBaHo obuectsom-uneHom |IACS (Ha-
npumep, cm. Institute Classification Clause CL.354
01/01/2001). B ¢BA3M € 3TUM NPUCYTCTBYET PUCK, UTO
CTpaxoBaTesib 6yAeT HeCTV OTBETCTBEHHOCTb B CBA3W
C HeMCNonHeHVeM yC1I0BUI gorosopa. B 3aBrcmmo-
CTU OT YCNIOBUI JOrOBOPA Y CTPaxOBLUMKa MOXET
BO3HWKHYTb NPaBO Ha ero AOCPOYHOE PacTOPXKeHMe
B OAHOCTOPOHHeM nopsgke. Ecnu rosoputb o 3a-
KJTIOYEHUN HOBbIX JOrOBOPOB CTPax0OBaHWA, TO Nony-
YeHMe CTPaXOBOro NMOKPbITVA MOXET ObITb 6osee 3a-
TPYOAHMUTENbHBIM, @ TAKXKe eCTb BEPOATHOCTb, UTO He-
o06xoanmo 6yaeT onaunBaTh NOBbILLEHHYHO MPEMUIO
3a cyna, ceptudmrympoaHHble PMPC. AHanornyHoe
TpeboBaHVe 3a4acTyio COAEPKUTCA B YapPTEPHbIX O-
roBOpax 1 MOXKeT COAePKaTbCA B JOroBopax Kyniu-
MPOAAXKMN CYAOB, YTO TaKXe MOXKeT NPUBECTU K He-
NCMOSTHEHMIO IOrOBOPHbIX 00A3aTENBCTB.

2.5. 3anpet nmnopTa 1 3KCNopTa B OTHOLUEHUN
cBA3aHHbIX ¢ Poccnen nuy n opraHnsauyni
Yka3om [pe3ugenta CLUA ot 11.03.2022 6bin
ycTaHoBseH 3anpeT Ha umnopt B CLUA cnegytowmnx
NPOJYKTOB POCCUINCKOro NPOMNCXOXAeHUsA: pbiba,
MOPENpPOAYKTbI, X 3arOTOBKW; aNKOrOflbHble HanuT-
KU; HEMPOMbILLUSIEHHbIE aIMa3bl; Apyrue NpoayKTbl
POCCMNCKOro NPOUCXOXAEHUA, KOTOPble MOTYT
6bITb onpeaeneHbl MuHMcTepcTBoM PprHaHcoB CLLA.
OpraHusaumm, KoTopble 3aKNIYNIN CornalleHnn
[0 NPUHATUA aHHOrO YKasa, AOMKHbI NPOU3BeCcTr
MMMOPT 3anpelLleHHbIX ToBapoB A0 25.03.2022.
[aHHbIN yKa3 Takke COAepXKUT 3anpeT Ha dKC-
nopT npeameToB pockowwn B PO. B nepeyeHsb To-
BapOB POCKOLUK, HA KOTOPble pacnpoCTpaHAeTCA
3anpeT Ha 3KCMNOPT, BXOAAT B TOM UMC/Ie HEKOTOpble
BMAbl CYAOBbIX ABUraTenemn 1 3an4yactn Ana HUX
(MonoxeHne 06 ynpasneHun skcnopTom bropo
NPOMbILIEHHOCTY U 6e3onacHoCTX npu MuHu-
ctepcrBe Toproenu CUIA o1 11.03.2022).
Pewennem Coseta EC 2022/428 ot 15.03.2022
TaKk»e Obll BBEAEH 3aMpeT Ha NpoJay, NOCTaBKY,
3KCMOPT NPAMO USIM KOCBEHHO ftobomy ity B Poc-
CMV NpegMeToB PoCKoLLK. B nepeyeHb Taknx npea-
METOB BXOAAT, Cpen NpoYero: KpynsHble n gpyrve
naccaknpckme cyga, napombl BCeX BUAOB, AXTbl,

I.HOBOCTHU

Lpyruve rpy3oBble 1 rpy30naccaKupcKre nnasyuve
cpeacTaa.

Kpome Toro, Pewennem Coseta EC 2022/430
ot 15.03.2022 Obinv BBeAEHbI CAHKLUN B OTHOLLIE-
HUM POCCUNCKUX CYAOCTPOUTENIbHBIX 1 cygope-
MOHTHbIX KOMMaHWI. Ha HMX HanaratoTca aKcnopT-
Hble OrpaHNYeHnA B OTHOLWEHNN TOBAPOB U TeX-
HONOTMI ABOMHOIO Ha3HAYeHUA, a TaKXe TOBapOB
N TEXHOMOT NI, KOTOPblE MOTYT CNOCO6CTBOBaTb
TEXHOIOMMYECKOMY COBEPLUEHCTBOBAHWIO POCCUIA-
CKOro ceKTopa 060pOoHbI 1 6e30nacHOCTU.

B cooTBeTCTBUM C NOCAefHUMM NornpaBKamMmu
B PernameHT no caHkumAm B oTHOWeHun Poccnn
3anpelLLeHbl SKCNOoPT, NPOoAaa 1 NoCcTaBKa, Npeao-
CTaBNeHMe JOCTYrNa U BO3MOXHOCTU NprobpecTy,
TpaHcdep, TexXHUUYecKasa nomoulb, PUHAHCOBbIE
n 6poKepcKre ycnyru, cBA3aHHble C TOBapamm
N TEXHOJIOMMAMM OTPaHUYEHHOrO JOCTYNa, 13 Be-
nukobputaHum B Poccuio.

17.03.2022 Bctynuna B cuny [eHepanbHaa J1n-
LieH3ud, BblgaHHasA [ocyapCcTBEHHBIM CEKpeTapemM
BenvkobpuTtaHuu. JInueH3us paspeLuaeT 3KCnopT,
npogaxy, MOCTaBKy, NpefoCTaB/IeHNE TEXHNYECKOW
nomotu, GUHaHCOBbIX 1 BPOKEPCKUX YCIYT, CBA-
3aHHbIX C HEKOTOPbIMMX CylaMU, NX COCTaBALLN-
MU 1 TeXHoNoruamn. PaspelueHre nprumeHseTcs
B CJyyae, ecnu:

a) CyOHO OBUXETCA U3 TpeTbel CTpaHbl B Poc-
cuto nnv B BennkobputaHumio, Uiy B TPETbIO CTPaHy
13 Poccum, nnv npoxoauT TpaH3UTOM Yepes Teppu-
TopuranbHble Bogbl PO;

6) cynoHo OBUXKeTCA Nof AeNcTBrEeM CBOE CO6-
CTBEHHOW TAr;

B) CYZHO ABWPKETCA He ANA Lienen nepenayum npa-
Ba COOCTBEHHOCTM Ha CYZIHO 1 €ro COCTaBHbIe YacTy
W He OnsA uenen cMmeHbl onepaTopa CyfHa.

OTHOCKTENbHO NpPefOCTaBNIEHNA CTPAXOBbIX
YCNyr paspeLleHme NnpuMeHaeTca TONbKO B Cly-
yae, ecnn (a) cTpaxoBaAa KOMMAHWA He nNepecTpa-
XOBbIBAaE€T Kakme-nnbo 13 cBoux obs3aTenbCTB
Nno NpefoCTaB/IeHNIO AaHHbIX CTPAXOBbIX YCAyr
unu (6) NnepecTpaxoBbiBaeT Kakoe-mbo 13 CBOUX
06A3aTeNbCTB MO NPEeAOCTaBNEHNIO fJaHHbIX YCIyr
N HX OHO U3 TaKMX NepPeCcTPaxoBOYHbIX MOKPLITAI
He OblJ1I0 NPU3HAHO HEAEeNCTBUTENbHbBIM, MPUOCTa-
HOBJIEHO, HAPYLUEHO UM 3aMnpeLLeHO.

2.6. OrpaHnyeHns 6aHKOBCKOro ceKkTopa
24.02.2022 YnpaBneHue rno KOHTPOIO 33 MHO-
CTPaHHbIMK akTMBaMu MnHUCTepPCTBa GMHAHCOB
CLUA (OFAC) BKtOUMIIO HECKONBKO POCCUNCKINX OaH-
KoB B cnncok SDN (cnmcok cybbekToB, Noanagato-
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https://www.if-insurance.com/globalassets/industrial/files/marine-cargo/institute-clauses/institute-classification-clause-cl-2001.pdf
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https://www.whitehouse.gov/briefing-room/presidential-actions/2022/03/11/executive-order-on-prohibiting-certain-imports-exports-and-new-investment-with-respect-to-continued-russian-federation-aggression/
https://www.federalregister.gov/documents/2022/03/16/2022-05604/imposition-of-sanctions-on-luxury-goods-destined-for-russia-and-belarus-and-for-russian-and
https://www.federalregister.gov/documents/2022/03/16/2022-05604/imposition-of-sanctions-on-luxury-goods-destined-for-russia-and-belarus-and-for-russian-and
https://www.federalregister.gov/documents/2022/03/16/2022-05604/imposition-of-sanctions-on-luxury-goods-destined-for-russia-and-belarus-and-for-russian-and
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32022R0428
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022D0430&qid=1647598455749
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32022D0430&qid=1647598455749
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1061699/general-trade-licence-russia-sanctions-vessels.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1061699/general-trade-licence-russia-sanctions-vessels.pdf
https://home.treasury.gov/policy-issues/financial-sanctions/recent-actions/20220224
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Wux nod 6nokupyoLme caHKLMM) B COOTBETCTBIM
¢ icnonHutenbHbiM ykazom 14024. 1na poCcCUnCKmnx
6aHKoB BTB, OTkpbIThe, HoBrKOMOaHK, CoBKOMOaHK
3anpeLleHbl JoMnapoBble onepawumm, TpaH3akumum
1 ntobble caenkm ¢ KoHTpareHTamu u3 CLUA.
24.02.2022 6bina npuHaTa Aupektuea OFAC N92,

1) BenukobputaHua (MonpaBka N°6 k Perna-
MEHTY MO CaHKLUMSAM B OTHOLeHUn Poccnn (Bbixon
n3 EC) o1 08.03.2022);

2) CLUA (NOTAM EDC 2/9510 (KFDC A0048/22)
ot 02.03.2022, NOTAM FDC 2/2415 (KFDC
A0049/22) ot 10.03.2022);

B COOTBETCTBMM C KoTOopol CoepbaHK 1 ero foyep-
H1e KoMMaHuK 6binn BKIoUeHbl B cnncok CAPTA -
BCE aMepUIKaHCKMe GUHAHCOBbIE MHCTUTYTbI JOXK-
Hbl 3aKPbITb X KOPPECMOHAEHTCKIME CYETa 1 HaYyaTb
OTKJIOHATD JI0Oble TPaH3aKL MK C MX YYaACTUEM.
PeweHvnem CoeTta EC 2022/346 v [TocTaHOB-

3) TocypapctBa — yyactHuKn EC otgenbHbiMn
HOPMATUBHbBIMU aKTaMM Ha YPOBHE KaXKOro KOH-
KPETHOro rocyaapcTBa (Takke CM. peKkoMeHaaTe b-
Hoe [NocTaHoBneHve Coeeta EC 2022/334).

NMoMrUMO JaHHbIX orpaHnyeHnn, [loctaHoBe-
Huem CoseTta EC 2022/328 o1 25.02.2022 6bi51 BBE-

neHviem Coseta EC 2022/345 o1 01.03.2022 6binn
BBeAeHbl CaHKLUMWN B OTHoWeHnn 6aHkos BTB, OT-
KpbITne, Poccna, HoBrnkombaHk, MpomceA3bbaHK,
CoBkoM6aHK 11 BOb — ¢ 12.03.2022 0HM OTK/TIOUEHbI
oT ¢urHaHcoBon cuctembl SWIFT, uto 3HaUMTENb-
HO YCNIOXKHAET OCyLleCTBIeHNE MeKAYHAPOAHbIX
nnaTexxemn.

Visa n Mastercard npuoctaHoOBUAN aeATesb-
HOCTb B Poccun, B CBA3M C YeM Bnagesbuam KapT
HEBO3MOXHO OCYLLECTB/ATb TPAHCIPAHUYHbIE Ore-
pauuu B cilyyae, eCnu KapTa BbinylyeHa B Poccun.

2.7.BanioTHble orpaHuveHuns

PeweHnnem Coseta EC 2022/346 n [ocra-
HoBneHnem Coseta EC 2022/345 ot 01.03.2022
€ 12.03.2022 6bin BBefEH 3anpeT Ha NPoAaxy, no-
CTaBKYy, nepefayvy WUam 3KCnopT 6aHKHOT, HOMUHN-
poBaHHbIX B €BpO, B Poccuio nnu nrobomy nuuy,
opraHu3saummn unm opraHy B Poccumn nnm gna uc-
nonb3oBaHuA B Poccun.

Ykazom Mpe3ungeHta CLIA o1 11.03.2022 6bin
BBEEH 3anpeT Ha dKCMOPT, Pe3KCNOopPT, NPOoJaxy
1 NOCTaBKY, NPAMO 11 KocBeHHo, 13 CLLUA wnu nu-
tom 13 CLLIA 6aHKHOT, HOMUHUPOBAHHbIX B AOJ/a-
pbl CLLUA, poccuinckomy npaButenbCTBy Unm no6o-
My N1LYy, HaXo4ALWeMycAa Ha TeppuTtopumn Poccuu.

2.8. CaHKLM1 B OTHOLLEHNWN POCCUINCKON
aBmayuv

Pag cTpaH NpviHANN pelueHne o 3aKpbiTK Heba
[N POCCUNCKNX CAMOJIETOB, B TOM YncChe:

22

[EH pAf 3anpeToB ANA POCCUNCKOro aBMaLMiOHHO-
ro cektopa. [laHHble 3anpeTbl pacnpPOCTPaHAIOTCA
Ha: NPAMON NN KOCBEHHbIN SKCNOPT BO3AYLLUHbIX
CynoB, 3anyacTen 1 TexHonorum nuuam B Poc-
cUV UK ANAa NCnonb3oBaHuA B Poccun, a Takxke
CBAA3@HHYIO C 3TUM TEXHUYECKYIO 1 PUHAHCOBYIO
NOMOLLb; NPAMOE UM KOCBEHHOE CTPaxoBaHMe
M nepecTpaxoBaHMe BO3[YLIHbIX CyAOB, 3anya-
CTen 1 TexHonorum nuuam B Poccum nnu ana vc-
nonb3oBaHMA B Poccumn; npegocTaBneHmne gaH-
HbIM NLaM Pa3fNYHbIX BUAOB YCNYT, CBA3AHHbIX
C BO3JYLWHbIMU cyaaMu (PEMOHT, moandukauus,
ycTpaHeHue gedekToB). [laHHble OrpaHnyeHuns
HEe NPUMEHAIOTCA B OTHOLIEHUN LOTOBOPOB, 3a-
KNIoYeHHbIX Ao 26.02.2022, npu yCnoBUn NX NUC-
nonHeHusa ao 28.03.2022.

B BenukobpuTtaHum MNonpaskon N26 k Perna-
MEHTY MO CaHKLUMUAM B OTHOLLEeHUN Poccnn (Bbixod
n3 EC) ot 08.03.2022 6bIn TakKe BBeAEH 3anpeT
Ha OKa3aHWe yCsyr No CTPaxoBaHMWIo 1 nepecTpa-
XOBaHWIO B aBUALIMIOHHON 1 KOCMUYECKOI 00nacTax
nnuam, cBA3aHHbIM ¢ Poccnen.

bonee mArkne, HO CyLeCTBEHHbIE OrpaHuyeHns
6binv BBeaeHbl CLUA. 1ns Toro, utobbl npon3Bectu
SKCMOPT, PE3KCNOPT U Nepefady BHyTpU CTPaHbl
BO3JYLUHbIX CY4OB, KOTOpPble 3aperncTpupoBaHbl
B Poccum vnn HaxoaAaTcs B COGCTBEHHOCTU UMK
nog KoHTposiem nuua ns Poccum, Heobxoanmmo
nony4nTb cneuunanbHyo nuueHsuto ([loctaHoB-
neHve bopo NPOMbILLNEHHOCTY 1 6830NacHOCTY
071 02.03.2022). =
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Review of Sanctions in Connection
to Russia’s Invasion of Ukraine

The Review was prepared
by the team of NAVICUS.LAW

NAVICUS.L AWV

Whilst numerous information in the English language is available on sanctions imposed on Russia, foreign
parties are less informed on countersanctions enacted by the Russian government. The latter have serious im-
plications on parties dealing with Russia.

Below is a review of Russia’s countersanctions in Section 1 and the sanctions imposed on Russia in Section 2.

1. RUSSIA’S SANCTIONS

1.1. Cash settlements and certain types of transactions

1.2.  Privileges for Russian resident companies

1.3. Restrictions on the exportation of goods from Russia
1.4. Facilitation of imports of certain categories of goods
1.5. Authorisation of parallel imports in Russia

1.6. Restrictions on calling of foreign vessels at Russian ports
1.7. Sanctions in the sphere of air transportation

1.8. Reliefs in state licensing activities

1.9. Negative trends in judicial practice

1.10. Draft amendments to the Civil Code of Russia

2. SANCTIONS IMPOSED ON RUSSIA

2.1. Prohibition for Russian vessels to enter foreign ports
2.2. EUsanctions in regard to the marine equipment
2.3. Technical maintenance of Russian ships

2.4. Withdrawal of the RMRS from the IACS

2.5. Import and export prohibitions

2.6. Sanctions against the Russian banking sector

2.7. Foreign exchange sanctions

2.8. Sanctions against Russian aviation
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1. Russia’s Sanctions

For Russia, the underlying document for the
sanctions-related matters is Decree No. 430 of
the Government of the Russian Federation dat-
ed 05 March 2022, This Decree stipulated the
list of the so-called “unfriendly” countries which
are subject to special economic measures in the
sphere of international trade (see below).

The following countries were included in this
list:

Australia

Albania

Andorra

United Kingdom (including Jersey and con-

trolled overseas territories — Anguilla, British

Virgin Islands, Gibraltar)

EU countries

Iceland

Canada

Lichtenstein

Micronesia

Monaco

New Zealand

Norway

Republic of Korea

San Marino

Northern Macedonia

Singapore

United States

Taiwan

Ukraine

Montenegro

Switzerland

Japan

1.1. Sanctions in relation to cash settlements

and certain types of transactions
Decree No. 295 of the Government of Russia

dated 06 March 2022 stipulated the Rules on the
issuance by the Government Commission of per-
mits for the following transactions with the legal
and natural persons from the “unfriendly” countries:

- loans and credits;

- transactions aimed at obtaining ownership of
immovable property. In Russian law, marine ves-
sels and aircraft are immovable property;

- foreign exchange transactions with foreign per-
sons connected with the “unfriendly” countries
(criteria of nationality, economic activity, and
profit are used);
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- the mentioned transactions with any other for-
eign entities in respect to property bought after
22 February 2022;

- foreign currency deposits by the Russian resi-
dents into their foreign accounts.

Permits can be obtained by an application to the
Commission containing all the necessary details
of the resident company shall be provided. This
mechanism is a long and complex process as
the decision of the Commission shall be tak-
en unanimously and the details of the resident
company’s business activities shall be provided.

1.2. Privileges for Russian resident companies
in their international settlements

Decree No. 95 of the President of Russia dated
5 March 2022 established that Russian resident
companies are entitled to discharge their obliga-
tions towards creditors from the “unfriendly” coun-
tries by transferring the money to the bank account
denominated in rubles (RUB bank account) opened
by the resident in a Russian bank in the name of
the foreign creditor. Only part of the debt which
exceeds RUB 10 million per month can be paid in
rubles.

If the debt is denominated in foreign currency,
the amount exceeding the foreign currency equiv-
alent to RUB 10 million can be paid in rubles. The
equivalent is calculated at the exchange rate of
the Bank of Russia on the first day of each month.

For March, it is RUB 93.56 for 1 USD and RUB
104.48 for 1 EUR.

For April, it is RUB 83.4 for 1 USD and RUB 92.49
for 1 EUR.

Consequently, Russian companies are entitled
to pay off in rubles part of their debts exceeding
approx. USD 107,000 or EUR 95,700 (for March) or
approx. USD 120,000 or EUR 108,000 (for April).
The payment in rubles shall be made at the ex-
change rate of the Bank of Russia on the day of
payment.

For example, a Russian company owes a debt to-
wards a UK company amounting to USD 150,000. The
date of payment due is 2 April 2022. Under Decree
No. 95, the Russian company is entitled to pay off ap-
prox. USD 30,000 (150,000-120,000) in rubles at the
exchange rate for 2 April 2022, which is 83.42 rubles
for 1 USD. Therefore, the Russian company may partly
discharge its obligations towards the foreign creditor
by transferring 2,502,600 rubles (30,000 x 83.42) to the
RUB bank account instead of paying the debt fully in
USD as was initially stipulated in the contract.



1.3. Restrictions on the exportation of goods

from Russia

Decree No. 100 of the President of Russia dat-
ed 8 March 2022 authorised the Government of
Russia to approve a list of goods which cannot be
exported from Russia. Decree makes a reservation
that citizens of any state are entitled to export any
goods for their personal use.

As part of Decree No. 100 implementation, the
Government of Russia established an absolute pro-
hibition on the exportation of certain categories of
goods including various types of vessels, yachts,
floating structures, ships and their components
regardless of their origin.

This prohibition does not apply to the following
situations:

— transit transportation of goods starting and end-
ing outside the Russian territory;

— goods originating from Russia as confirmed by
the ST-1 Certificate (Certificate for goods sup-
plied to the Member States of the CIS) or a re-
port confirming the Russian origin of industrial
products issued by the Ministry of Industry and
Trade of Russia;

— goods exported to the Member States of the
Eurasian Economic Union (EAEU)' for which an
authorisation procedure has been established;

— goods exported under a license of the Federal
Service for Technical and Export Control, un-
der a license and lists of the Federal Service for
Military-Technical Cooperation, under the lists
approved by the Ministry of Defense;

— goods (regardless of their origin) imported into
the territory of the “Luhansk and Donetsk Peo-
ple’s Republics’, South Ossetia and Abkhazia;

— goods exported to support the activities of mil-
itary forces in foreign countries;

— goods exported from Russia for the purpose of
completing the customs processing procedures,
if such goods have not been placed under other
customs procedures;

— goods originating from the EAEU Member States
placed in such states under the customs proce-
dures providing for export from the customs
territory of the EAEU;

— vehicles for international transportation;

— goods exported by individuals for personal use;

' The EAEU currently comprises five countries: the
Republic of Armenia, the Republic of Belarus, the
Republic of Kazakhstan, the Kyrgyz Republic and
the Russian Federation. See http://www.eaeunion.
org/?lang=en#about-countries.
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goods produced in exclusive economic zones,

special economic zone, territories equated to

them located in Russia, with the use of foreign
goods placed under the customs procedure of

a free customs zone;

— goods produced in free warehousing areas lo-
cated in Russia, with the use of foreign goods
placed under the customs procedure of a free
warehouse;

— goods exported by Rosatom State Corporation
and related companies;

— goods exported to support the activities of ma-
rine vessels, structures and machines over which
Russia has exclusive jurisdiction;

— goods exported as supplies;

— replacement parts and special equipment tem-
porarily exported for the handling, protection
of goods, maintenance or operation of interna-
tional transport facilities;

— goods exported as part of international air tran-
sit (in case of a temporary landing at a Russian
international airport without unloading prohib-
ited goods or with a single transhipment of such
goods);

— re-usable containers placed under the customs
procedure of re-exportation to complete the
customs procedure of temporary importation
or exportation;

— goods previously imported using the ATA carnet;

— equipment placed under the customs proce-
dure of temporary export, including using the
ATA carnet, by representatives of Russian media,
sports teams, participants of foreign trade activ-
ities to organise expositions at exhibitions and
fairs abroad.

If certain categories of goods, including ma-
rine vessels, are exported to the EAEU countries,
a preliminary permit is required in accordance with
Decree No. 312 of the Government of Russia dat-
ed 09 March 2022. Such permits are issued by the
Ministry of Agriculture, the Ministry of Transport,
the Ministry of Industry and Trade, the Ministry of
Digital Development, and the Ministry of Natural
Resources depending on the category of goods.
The procedure for obtaining relevant permits for
the export of vehicles, their parts and components
is established by the Order of the Ministry of Trans-
port of Russia No. 99 dated 29 March 2022.

This authorisation procedure also does not ap-
ply to the exclusions listed above, to certain other
categories of goods (for instance, radio-navigation
equipment), to the export to the Republic of Belar-
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us within the Union State.? For all such cases, the
exportation of goods is free.

Decree No. 313 of the Government of Russia
dated 9 March 2022 establishes a prohibition on
the exportation of certain categories of goods to
the “unfriendly” countries: wood materials, waste
and scrap of corrosion-resistant steel, alloyed steel
and tungsten.

This situation makes it impossible to export cer-
tain categories of goods, including vessels and their
components, from Russia to foreign countries.

Special attention should be placed on the fact
that the return of vessels sailing under bareboat
charters should not be qualified as the exporta-
tion of goods from Russia since the basis for the
departure of a vessel from a Russian port is not her
purchase. It is questionable whether the bareboat
chartered vessels will be equated in real practice
to goods.

There could be difficulties in returning seago-
ing vessels from the Russian bareboat charter due
to restrictions on calling foreign ports for vessels
that are somewhat connected with Russia or whose
last / next destination is Russia.

1.4. Facilitation of imports of certain
categories of goods

Under Decision No. 37 of the Economic Com-
mission of the EAEU dated 17 March 2022, zero
customs rates are established for the importation of
certain categories of goods in the EAEU, including
goods used in the transport industry, namely:

1) Internal combustion engines with spark ig-
nition, rotary or reciprocating piston movement;

2) Turbojet and turboprop engines, other gas
turbines;

3) Engines and other propulsion systems;

4) Radars and other radar equipment;

5) Compasses for determining direction; naviga-
tional instruments and other instruments.

The zero rates will be valid until 1 October 2022.

1.5. Authorisation of parallel imports in Russia
Under Decree of the Government of Russia
No. 506 dated 29 March 2022, the Ministry of In-
dustry and Trade shall adopt a list of goods which
can be imported into Russia by retailers without
the trademark or patent owner’s permission if
these goods have been put on the foreign market

2 The Union State is a special union comprising only two
countries: Russia and Belarus.
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by this owner or with his consent. The according
provisions of the Civil Code of Russia restricting
parallel imports will not apply to the goods from
the list. The list of such products has not yet been
adopted.

1.6. Restrictions on calling of foreign vessels
at Russian ports

Federal Law No. 56-FZ dated 14 March 2022
amended the Federal Law dated 31 July 1998 “On
Inland Sea Waters, Territorial Sea, and Contiguous
Zone of the Russian Federation” to allow the Gov-
ernment of Russia to impose restrictions on the
entry of foreign vessels into Russian marine and
inland water ports on a reciprocal basis. In this re-
gard, the broadest possible understanding of a for-
eign vessel is used, including the vessels exploited
by a person “in any way” connected with a foreign
state which imposed any restrictions on the Rus-
sia-related vessels.

Decree No. 418 of the Government of Russia dat-
ed 21 March 2022 stipulated the Rules for preparing
and adopting decisions on the relevant restrictions.
Under the Decree, the decision to impose or cancel
the restrictions shall be made by the Order of the
Government of Russia. The basis for the preparation
of a draft order is that the Ministry of Transport
of Russia has the information on the imposition
or cancellation of the restrictions on calling of the
vessels connected with Russia at foreign ports.
Moreover, the timeframe for adopting the recip-
rocal restrictions is quite short (up to 5 days for
the Ministry of Transport to prepare a draft order
and up to 4 hours to negotiate it with other state
bodies).

No order has yet been adopted to restrict the
calling of foreign vessels at Russian ports.

1.7. Sanctions in the sphere of air
transportation

Under Information Statement of the Federal Air
Transport Agency dated 28 February 2022, Russia
closed the airspace for aircraft of the UK and its
controlled territories, EU countries, Switzerland,
Iceland, Norway, and Canada. Flights from these
countries can be carried out under a special permit
issued by the Agency or the Ministry of Foreign
Affairs of Russia.

What is more, the Federal Law No. 56-FZ dat-
ed 14 March 2022 allowed Russian companies to
re-register aircraft leased from foreign companies
in the Russian Register.



It is connected to the fact that foreign compa-
nies are seeking to recover aircraft leased by Rus-
sian companies amid the closure of airspace for
aircraft controlled by Russian companies.

The impossibility to export such aircraft from
Russia is connected to Decree No. 311 of the Gov-
ernment of Russia (see clause 2.3 above), which
prohibits the exportation of aircraft as goods. Ad-
ditionally, aircraft cannot leave Russia due to the
closure of airspace.

Consequently, an amendment was adopted
to allow the re-registration of such aircraft in the
Russian Register to ensure that they can be used
in Russian aviation.

In our view, the situation is different as regards
the seagoing vessels. They can leave Russian ports
and enter (through neutral waters) a foreign port
where allowed. In other words, thanks to the exis-
tence of neutral waters, seagoing vessels still can
sail abroad when the ports are closed.

1.8. Reliefs in state licensing activities
Decree No. 353 of the Government of Russia

dated 12 March 2022 “On Peculiarities of Licensing

Activities in the Russian Federation in 2022" estab-

lished a special regime for licensing activities which

favours certain types of business.
This Decree empowers Russian authorities to
decide on:

— the reduction of time for issuing a license (per-
mit);

— the reduction of the list of documents required
to obtain a license;

— the reduction of mandatory license require-
ments;

— the right of the applicant to declare the con-
formity of the activity with mandatory require-
ments;

— the cancellation of on-site and off-site inspec-
tions;

— the possibility of carrying out the assessments
required for the various procedures related to
obtaining, confirming or renewing a license af-
ter such a license has been granted;

— the possibility of carrying out the assessments
required for the various procedures related to
obtaining, confirming or renewing a license in
a remote format;

— the prolongation of the necessary inspections
by up to 12 months;

— the right to carry out activities without the li-
cense necessary;
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— theright to submit and accept license applica-
tions online;

— the recognition of foreign licenses in Russia;

— the reduction of the grounds for suspension and
termination of license;

— the abolition of the obligation to pay state fees.

These formal reliefs apply, inter alia, to licenses
for vessels radio facilities, vessel classification and
surveys, issuance of identity cards to seafarers, and
licenses for cabotage and towing and other mer-
chant shipping activities of the vessels sailing under
the flag of a foreign state.

As for the maritime industry, the Ministry of
Transport and the Federal Agency for Maritime and
River Transport have not yet adopted the relevant
documents. Nevertheless, this situation makes it
possible to use the vessels without the necessary
inspections or after the simplified inspections.

It reduces the risks of the abandonment by the
vessels of their activities and also promotes ship-
owners to proceed with shipping. However, such
a decision may adversely affect maritime safety
and create additional risks for shippers and pas-
sengers. Moreover, additional restrictions may be
imposed on the operation of foreign-flagged ves-
sels in Russia.

1.9. Negative trends in judicial practice on
the unconditional refusal to protect rights of
legal entities associated with the “unfriendly”
countries

There is an emerging trend in the Russian courts
that refuse to protect the rights of legal entities
from “unfriendly” countries with reference to the
“abuse of right”.

By the Judgement of the Commercial Court of
Kirov Oblast No. A28-11930/2021 dated 03 March
2022, the claim of the foreign entity was dismissed
on the ground that “taking into account the impo-
sition of restrictive measures [that is, sanctions] ...
the court deems the claimant’s actions [filing the
claim] as abuse of right” It is possible that this
judgement will be reversed by the appellate court.
However, the emergence of such cases indicates
the extremely unfavourable prospects for the de-
velopment of the Russian judicial practice for for-
eign legal and natural persons.

It should be emphasised that the foreign claim-
ant’s right arose, and the claim was filed before the
crisis and sanctions imposed on Russia, that is, the
abuse of right was applied with the “retroactive
effect”.
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A similar trend can be seen in the Resolution
of the Commercial Court of the Moscow District
to suspend enforcement of the judgement in case
No. A40-149699/2021. In this Resolution, the court
pointed out that since the Siemens Group, which
controls the claimant (the Russian legal entity Sie-
mens Energy LLC), supported the sanctions im-
posed on Russia, it would be “difficult” for the Rus-
sian legal entity to recover the sums paid in case
of the “restitution upon reversal of judgement”. This
approach was also taken against the Russian DHL
Group subsidiary in the Resolution of the Commer-
cial Court of the Moscow District in case No. A40-
33406/2021 dated 18 March 2022. The meaning
of these two examples is basically the suspension
of what was already adjudged by the first and ap-
pellate courts.

Finally, given the previous practice of Russian
courts, there is a high risk that the Russian courts
will refuse to recognise and enforce foreign arbitral
awards due to the “inconsistency with the Russian
public order”. In this case, public order may be inter-
preted in terms of the need to reverse the awards
made in favour of legal and natural persons from
the “unfriendly” countries or somehow connected
to the “unfriendly” countries.

In this regard, the Supreme Court of Russia has
already stated that the mere existence of sanctions
imposed on the Russian legal entity by the state of
the place of arbitration indicates a violation of the
principle of arbitrators’ impartiality. In this case,
the Russian legal entity is entitled to ignore the
arbitration clause and file a claim to the Russian
court (see: the Ruling of the Judicial Chamber on
Economic Disputes of the Supreme Court No. 309-
ES21-6955(1-3) in case No. A60-36897/2020 dated
09 December 2021).

1.10. Important Draft amendments to the Civil
Code of Russia

On 23 March 2022, the relevant Committee of
the Russian State Duma proposed amendments
to the Russian Civil Code (RF CC). The Draft is very
likely to be adopted in the proposed wording. It
is proposed that the Draft will have the retroac-
tive effect and apply to legal relations arising from
24 February 2022.

The Draft includes the following rules.

1) If the performance of an obligation becomes
objectively impossible in whole or in part due to
unfriendly acts of foreign states and companies,
the obligation shall be terminated in whole or in
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part. In fact, this rule repeats Article 416 of the RF

CC which has been in force for a long time;

2) A person who fails to fulfil an obligation or
fulfils it improperly will not be liable (no fines, pen-
alties, forfeits, etc.) if he proves that proper per-
formance was objectively rendered temporarily
impossible by sanctions and unfriendly acts. This
rule also repeats Article 401 of the RF CC;

3) A party to an obligation is entitled to with-
draw from the contract (performance of the con-
tract) if the other party has failed to fulfil or im-
properly fulfilled its obligation due to an objective
impossibility to fulfil it because of sanctions. Once
again, this rule coincides with the provision of Ar-
ticle 416 of the RF CC;

4) A party authorised to withdraw from a contract
(from the performance of the contract) is obliged to
give the other party notice of its intention to exer-
cise its right of withdrawal within a reasonable time
before the withdrawal takes place. The same rule
currently follows from Article 450 of the RF CC;

5) The Draft introduces payments in shares or
other bonds of Russian companies instead of cash.

In particular, under an agreement parties en-
tered into after 23 February 2022, a security pay-
ment may consist of the deposit of shares, bonds,
other securities or things defined by generic char-
acteristics, whether or not they are to be transferred
under the secured obligation.

It is allowed to use loans to the benefit of the
foreign lender instead of the repayment of all or
part of the loan by means of an additional issue of
shares in a Russian joint stock company. It possible
in the event of

a) “unfriendly actions” of foreign states and in-
ternational organisations against Russian citizens
and legal entities, and

b) the term and (or) other conditions are due,
and

¢) these conditions were stipulated by the con-
tract of loan granted to the Russian joint stock com-
pany by a foreign entity controlling it.

6) Special rules are introduced in relation to
trademarks and patents transferred temporarily un-
der licence agreements, namely, the validity terms
of licence agreements are extended by operation
of law until the sanctions are lifted.

- In the case of “unfriendly actions’, it is not al-
lowed to exercise the right provided by law or
contract to unilaterally change or terminate the
agreements relating to the exercise and protec-
tion of intellectual property rights, except for



the cases when the other party to the agree-

ment is in material breach of its obligations.

- The term of the agreement under which a Rus-
sian legal entity or individual was entitled to use
the intellectual property rights shall be extend-
ed for the period of “unfriendly actions” unless
the Russian legal entity or individual notifies
the other party to the agreement of a unilateral
refusal to extend the obligation.

New rules are not intended to apply to persons
who have facilitated “unfriendly actions” of foreign
states and organisations. This is the most import-
ant provision which poses the question of how the
novelties repeating the existing provisions of the RF
CCrelate to each other. It is unclear whether these
provisions mean that the obligations of Russian
persons will be terminated by the inability to fulfil
the obligations while the foreign entities’ obliga-
tions will not.

2. Sanctions Imposed on Russia

2.1. Prohibition for Russian vessels to enter
the ports of foreign countries

Two countries have banned Russian-flagged
vessels and foreign-flagged vessels controlled by
Russian shipowners from entering their ports:

1) United Kingdom (including the port of Gibral-
tar; amendments to the Russia (Sanctions) (EU Exit)
Regulations 2019 were made on 01 March 2022).
Exceptions to the ban include: 1) port entry direc-
tion has been given in relation to the ship under
regulation 57C (movement of ships); 2) calling at
a port in a case of emergency;

2) Canada (Regulations Amending the Spe-
cial Economic Measures (Russia) Regulations
(SOR/2022-047) of 06 March 2022). An exception
to the prohibition is entering a port or passing
through Canada in order to preserve human life
or to ensure the safety of navigation.

Other countries have expressed their intention
to close their ports for vessels sailing under the flag
of Russia, including:

1) EU countries (European Parliament resolution
of 1 March 2022 on the Russian aggression against
Ukraine (2022/2564(RSP)) was adopted; it calls on
the EU countries to block ports for ships sailing
under the Russian flag, as well as for ships whose
previous or subsequent port of call is in Russia);

2) United States (an announcement on the clo-
sure of ports for ships flying the Russian flag was
made on 02 March 2022).
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2.2. EU sanctions in regard to the marine
equipment

Council Regulation (EU) 2022/394 of 9 March
2022 prohibited any transactions with maritime nav-
igation and radio-communication goods and tech-
nology in relation to Russian persons and bodies, for
use in Russia, or for the placing on board of a Rus-
sian-flagged vessel, as well as technical assistance,
brokering services or other services and financing or
financial assistance in relation to the same.

The EU has also authorised the competent au-
thorities to allow these operations, but only for
non-military purposes and after determining that
the goods, technology, etc. are intended for mar-
itime safety.

2.3. Private companies’ refusal of technical
maintenance of Russian ships

UK class society Lloyd's Register announced on
March 10 that it had started withdrawing class from
all Russian controlled, owned, or managed ships
while DNV has started winding down some of its
Russian class activities and will cease all new busi-
ness activities in Russia.?

Lloyd’s Register Voyage Rus LLC has stopped
selling and updating its products and services in
Russia.* This situation is alarming because Lloyd’s
Register supplied navigation equipment, name-
ly C-MAP electronic navigation charts, to most
Russian vessels. Suspension of sales and refusal
of support for already sold products can make it
impossible for ships to leave the port since without
proper equipment they will not be released by port
authorities in Russia as well as in foreign jurisdic-
tions. Alternative solutions should be sought also
for ships under construction.

ILWU, which serves vessels in the U.S. and Cana-
dian ports, refused to render its services to Russian
ships.® Consequently, Russian vessels (even those
that were able to enter the ports of these states)
will not be able to get proper service.

Since entering the ports of the U.S. and Canada
is possible only in exceptional cases, vessels will
likely be “stuck” in foreign ports without proper
service.

3 See https://lloydslist.maritimeintelligence.informa.com/

LL1140117/Class-societies-start-pulling-out-of-Russia.

4 See https://www.Ir.org/en/latest-news/Ir-withdraws-
services-to-russia/.

> See https://www.ilwu63.net/wp-content/
uploads/2022/03/03-03-22-CC-Memo-to-CLD-Local-
Presidents-Re-Russias-Invasion-of-Ukraine.pdf.
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2.4, Withdrawal of the Russian Maritime
Register of Shipping from the IACS

Russian Maritime Register of Shipping (RMRS)
was excluded from the International Association of
Classification Societies (IACS) by the IACS Council
decision dated 11 March 2022. At the same time,
the RMRS remains a Recognized Organization, that
is, the organisation which is authorised to carry out
surveys of vessels and issue relevant international
certificates on behalf of the Maritime Administra-
tion. The RMRS states that the IACS Council decision
does not affect the class status of the RMRS-certi-
fied ships and the validity and terms of the issued
certificates.

Nevertheless, many insurance contracts contain
a requirement that the vessel shall be classified by
an IACS member (for instance, see Institute Classifi-
cation Clause CL.354 01/01/2001). The latter affects
the performance of the insurance contract. De-
pending on the contract’s terms, the insurer may be
entitled to withdraw unilaterally from the contract.
As far as new insurance contracts are concerned,
it might be more complicated to obtain insurance
cover or be forced to pay an increased premium for
the RMRS-certified vessels. A similar requirement is
often contained in various charterparties and might
be contained in the vessel purchase and sale agree-
ments, which might also lead to the non-fulfilment
of contractual obligations.

2.5. Import and export prohibitions against
Russian-related persons, entities, and bodies

Executive Order dated 11 March 2022 prohib-
ited the importation into the U.S. of the following
products of Russian origin: fish, seafood, and prepa-
rations thereof; alcoholic beverages; non-industri-
al diamonds; and any other products of Russian
origin as may be determined by the Secretary of
the Treasury. The companies that entered into an
agreement prior to the Executive order shall import
the prohibited goods by 25 March 2022.

The Executive Order also prohibits the expor-
tation, re-exportation, sale, or supply, directly or
indirectly, of certain luxury goods to any person
located in Russia. The list of luxury goods includes,
inter alia, certain types of marine engines and parts
for them (Rule of the Industry and Security Bureau
dated 11 March 2022).

Council Regulation (EU) 2022/428 dated
15 March 2022 imposes a prohibition on sale, sup-
ply, transfer, and exportation, directly or indirectly
to any person, entity, or body in Russia or for use
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in Russia of luxury goods. The list of luxury goods
includes, inter alia: cruise ships and other vessels
similarly designed for the transport of persons;
ferryboats of all kinds; yachts; other vessels for the
transport of goods and other vessels for the trans-
port of both persons and goods.

In addition, Council Decision (CFSP) 2022/430
dated 15 March 2022 imposes sanctions on certain
Russian shipbuilding and ship repair companies.
They are subject to export restrictions regarding
dual-use goods and technology as well as goods
and technology which might contribute to the
technological enhancement of Russia’s defence
and security sector.

Pursuant to the recent amendments to The
Russia (Sanctions) (EU Exit) Regulations 2019,
export, supply and delivery, making available or
acquiring, transfer, technical assistance, financial
and brokering services relating to restricted goods
and restricted technology from the UK to Russia
are prohibited.

General Trade Licence granted by the Secre-
tary of State came into force on 17 March 2022.
The Licence permits export, supply, and delivery,
the provision of technical assistance, financial
services and funds, and brokering services re-
lating to certain vessels, their components and
technology related to such vessels. The permis-
sion applies if:

a) the vessel is moving from a third country to
Russia, or to the UK or a third country from Russia,
or transiting Russian territorial waters;

b) the vessel is moving under its own power;

¢) the movement is not for the purpose of
transfer of ownership of the vessel or its com-
ponent parts, or a change of the operator of the
vessel.

In the case of insurance services, the permission
applies only if (a) the Provider does not reinsure
any of their obligations to provide those insurance
services or (b) reinsures any of their obligations to
provide those services and no such reinsurance
cover has been rendered unenforceable, suspend-
ed, frustrated, or prohibited.

2.6. Sanctions against the Russian banking
sector

On 24 February 2022, the Office of Foreign As-
sets Control of the U.S. Treasury Department (OFAC)
included certain Russian banks in the SDN-list un-
der EO 14024 of Russian Parties. The Russian banks
VTB, Otkritie, Novikombank and Sovcombank as
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well as their subsidiaries are prohibited to make
any transactions in USD and any transactions with
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1) United Kingdom (The Russia (Sanctions) (EU
Exit) (Amendment) (No. 6) Regulations 2022 dated

counterparties from the U.S.

On 24 February 2022, Directive No. 2 was ad-
opted, according to which Sberbank and its af-
filiates were included in the CAPTA-list. All U.S.
financial institutions shall close correspondent
accounts or payable-through accounts of and re-
ject any transactions involving Sberbank and its
affiliates.

Council Decision (EU) 2022/346 and Council

08 March 2022);

2) United States (NOTAM FDC 2/9510 (KFDC
A0048/22) dated 02 March 2022, NOTAM FDC
2/2415 (KFDC A0049/22) dated 08 March 2022);

3) EU countries by separate acts at the level of
each state (see also non-binding Council Regula-
tion (EVU) 2022/334).

In addition, Council Regulation (EU) 2022/328
dated 25 February 2022 imposed several restric-

Regulation (EU) 2022/345 dated 01 March 2022 im-
posed sanctions on 7 Russian banks. VTB, Otkritie,
Novikombank, Promsvyazbank, Rossiya, Sovcom-
bank, VNESHECONOMBANK (VEB) were excluded
from SWIFT from 12 March 2022, which complicates
their international payments.

Visa and Mastercard have suspended all opera-
tions in Russia making it impossible for cardholders
to make cross-border operations if the card was
issued in Russia.

2.7. Foreign exchange sanctions

Council Decision (EU) 2022/346 and Council
Regulation (EU) 2022/345 dated 01 March 2022
stipulated the prohibition of sale, supply, transfer
or export from 12 March 2022 euro denominat-
ed banknotes to Russia or to any person, entity or
body in Russia or for use in Russia.

Executive Order dated 11 March 2022 stipulated
the prohibition of the exportation, re-exportation,
sale, or supply, directly or indirectly, from the U.S.,
or by a U.S. person, of U.S. dollar denominated
banknotes to the Russian Government or any per-
son located in Russia.

2.8. Sanctions against Russian aviation
Certain countries closed the airspace for Russian
aircraft, including:

tions related to the aviation industry. Aircraft-re-
lated sanctions prohibit direct or indirect use of
aircraft and aircraft parts or technology to any per-
son in Russia or for use in Russia; direct or indirect
provision of insurance or reinsurance in relation
to aircraft and aircraft parts or technology to any
person in Russia or for use in Russia; provision of
certain activities related to aircraft (overhaul, repair,
inspection, replacement, modification or defect
rectification); provision of related technical assis-
tance, brokering services, other services, financing
or financial assistance. The restrictions do not apply
to the contracts concluded before 26 February 2022
and executed until 28 March 2022.

The Russia (Sanctions) (EU Exit) (Amendment)
(No. 6) Regulations 2022 dated 08 March 2022 stip-
ulated the prohibition of direct or indirect provi-
sion of insurance or reinsurance services relating
to aviation and space goods or aviation and space
technology.

Not so strict, but significant sanctions were im-
posed by the U.S. The application of License Ex-
ception AVS was limited: any aircraft registered in,
owned, or controlled by, or under charter or lease
by Russia or a national of Russia would require a li-
cense for export, re-export or in-country transfer
from the U.S. (Rule of the Industry and Security Bu-
reau dated 02 March 2022). =
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NTorn BTOporo ceMmmHapa
0 NpoA3dXe MOPCKUX CyA0B
H3 OCHOB3aHUU cyaebHoro peLieHns

1 ¢pespansa 2022 200a Poccutickaa Accoyuayus
mopckozo npasa (RUMLA) nposena emopot oH-
natH-ceMuHap', Ha Komopom ropucmesl 06cyounu
npoekm KoHgeHyuu o npodaxe MOPCKUX Cy0o8
Ha ocHogaHuu cy0ebHo20 pewieHus. B o6cyxde-
Huu npuHanu yyacmue Quaunn BazuH, Mapus
Epoxosa, KoHcmaHmuH KpacHokymckud, KoHcmaH-
muH llymps, Eszenuti Cykaues, [Tlemp Qanunees,
AnekcaHop LummepmaHn, Neope Acmpxembckudl.
Ha cemuHape peys wina o 803MoXxHOCMU ocnadpu-
8aHUA peleHUs cy0d 0 Npooaxxe CyOHA, NPUHAMO20
8 UHOCMpPAHHOM 20cydapcmae, U cyObbe apecmos
8 CMpaHe peucmpayuu cyoHa. Takxe y4acmHuKu
ceMuHapa obcyousiu cyObby apecmos cy0os, npu-
HUMaeMblx CyOamu pasHelX CMpaH, npu nybau4Hou
npodaxe cyoHa.

Mogepuposan guckyccuto KoHCTaHTUH Kpac-
HOKYTCKMI, npe3ngeHT Poccuiickon Accounaunm
mMopckoro npasa “RUMLA".

Pabouas rpynna Komuccum OOH no npasy mex-
AyHapogHow Toproenu (FOHCUTPAJN) BegeT paboty
Hag [MpoeKTOM KOHBEHLUM O NPOJake MOPCKUX
Cy[0B Ha OCHOBaHWK cypebHoro pelueHus (Janee —
MpoekT). JoKYyMEHT fOMKEH YCTPaHUTb Npobnemy
NCKIIOYEHNA MOPCKOro cydHa 13 CygoBOro peru-
CTpa (peecTpa) OAHOro rocyAapcTBa B Cyyae, ecnm
pelueHve 0 NpoAaxe NPMHMMAaNoch B gpyrom. Mpu-
HATME KOHBEHUWY 3arniaHnpoBaHo B 2022 .

HecmoTpa Ha pa3pa3suBwminca c 24 despana
2022 rofa mexxayHapOAHbIN KPU3KC, Bbi3BaHHbIN
BOEHHbIMY AencTBuAmMM Poccnm Ha Tepputopummn
YKpauHbl 1 nocnegoBaBLINMK SKOHOMUYECKVMN
CaHKUMAMMN, KOTOpble rocygapcTBa NpUHUMAOT
NPoTMB APYr ApYra, OCTaeTCA HaJeeTCs, YTo Nioaun
BEPHYTCA K MUPHOW XXN3HN U MeXAYHapOO4HOMY

' TMepB.bli cemnHap npoten 7 gekabps 2021 r., nocT-penvs
6b151 ony6n1MKoBaH B NATOM BblMycKe »ypHana «Mopckoe
npaBo», 3aNnUCb CeEMMHapa pasmellyeHa 3aeck: https://
youtu.be/mrowukK72WJM
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COTPYAHMYECTBY, UTO OHM CMOFYT AOrOBOPUTBLCA
O NMpaBuiax COBMECTHOTO OOLWEXUTNA 1, B YacT-
HoCTU, pa3paboTaHHbIN NpoeKT KoHBeHUuK byaeT
LEeNCTBYIOWNM JOKYMEHTOM, PaTUdULMPOBaHHbIM
MHOTUMU CTPaHaMMU.

Ot Poccum B KauecTBe Habnogatensa B pabo-
Te Komuccum no paspabotke lNpoekTta yuactayeT
LleHTp MexxayHapOAHbIX 1 CPaBHUTENbHO-MPaBo-
BbIX MccriegoBaHun B nuue Nropa Actprkembckoro.

Poccuinckaa Accoumauma MopcKoro npasa
“RUMLA" npurnacuna Mropa ActpxembcKoro
NPUWHATb y4YacTe B CeMUHape, Ha KOTOPOM YfeHbI
Accounaumm n gpyrve npurnalleHHble cnewmnanm-
CTbl NPOJOIIXKNUIN 0OCYXKAEHNE CNTOXKHbIX BOMPO-
COB, peLleHna KOTopbIX Npeanaratotca B [NpoekTe.
Ha BTopom cemuHape obcyaunu iBa Bonpoca.

Bonpoc 1. JoNMKHO N1 6bITb BO3SMOXKHbIM
ocnapvBaHue Ny6N4YHONM NpoAa)ku cyaHa, co-
cToAiBLIENCA 3a py6exom, B cyae rocyaapcrea
ero peructpauumn? Kakumm gomxkHbl 6bITb OC-
HOBaHNA Takoro ocnapusaHusa? (Mpo6nembl
cT1. 9-10 MpoekTa).

MepBbiM BbicTynun Uropb AcTpkembCKuii.
OH oTmeTun, YTo OCHOBHaA naesa KoHeBeHUWN co-
CTOWT B TOM, UTO AS1A rocyaapcTBa perncrpauunm
3 PeKT npofarkm AOMKEH ObITb TOUHO TAKUM Ke,
KaK 1 B rocylapCTBe, rae OHa coBepLueHa. JIornyHo,
UTO OCMapPUBAHVE TaKOW NpoJdaku 1 ee 3ppeKToB
JOJMKHO MPOUCXOAUTb B TOM rOCylapCTBe, rae OHa
coBepuaetca. OgHako B [TpoeKkTe gonyckaeTca ee
ocrapuBaHue B rocyfapcTBe perucrpauuu, ecnm
ABHO HapyLaeTca ny6amyHbIN NopAaoK. Boamox-
HOCTb OCNapmMBaHMA NPOAAXKN B rocyaapcTee pe-
rmcTpayum cosgaeT BO3MOXKHOCTb AN1A 310ynoTpe-
6neHnA NpaBoOM CO CTOPOHbI JOSIXKHYMKa. He »kenas
TEPATb NPABO Ha CYAHO, JOMXKHUK OGyaeT umeTb
BO3MOXHOCTb NOMbITaTbCA OCAOPUTb NMPOAAXKY
CO CCblJIKaM/ Ha ABHOe HapyLleHne ny6amyHoro
nopagka. PagnkanbHbIM 1, BO3MOXHO, MPaBusib-



HbIM peLueHneM 6bin bl MONHbIN 3aMpPeT OcnapuBa-
HMA NPOZaXn B rocyfapcTee pernctpayunn. OgHako
BPAL NN TakoW BapuaHT byaeT nogfepaH npu pas-
paboTKe nnu npu patndukauuun. B cootBeTcTBMNK
C COBPEMEHHbIMM BO33PEHUAMMU, BOSMOXKHO, Cllefy-
€T Cy3u1Tb cHepy NPUMEHEHUS OFOBOPKM O My6Iny-
HOM nopAgKe, Hanncas O TOM, YTO OCHOBaHMEM
ANA Henpu3sHaHmAa 3ddeKTa NPoaaXKn MoXeT OblTb
ABHOE NPOTUBOPEUME MEXAYHAPOAHOMY Nybnuny-
HOMY nopAaKy (cm. n. 4 cT. 1 OefepanbHOro 3aKoHa
ot 30.09.2013 N2 260-03 «O BHeceHNn N3MeHEeHNIA
B YacCTb TpeTblo [pakgaHCcKoro kogekca Poccuin-
ckon Mepepaunn»), a He NPOCTO HaLMOHANIbHOMY
nyonnyHOMy NopAaKY.

B nto6om cniyuae n. 3 n 4 ct. 9 MNpoekTa cnegyet
LOMNOJSIHUTb ABHbIM YKa3aH/eM Ha To, UTo Bce 3¢-
¢beKTbl OT CygebHOro peLueHns nNo ocnaprBaHuIo
NPOAaXKM Ha OCHOBaHMY CyAebHOro peLIeHs B ro-
CyAapcTBe NPOAaXKM OOMKHbI ObITb TAKUMU e 1 B
rocygapcTae npusHaHua. Cnegyet ybpaTtb c/ioBa
O TOM, YTO Takue 3PpPeKTbl NPU3HAKTCSA, TONBKO
€C/In peLleHne cyaa B roCcyaapcTBe NPOAAXKM OKOH-
yaTenbHoe.

3atem cnoBo B3An KoHcTaHTWH MyTpA n obpa-
TUA BHUMaHME Ha TO, YTO Npu JONyLWeHnn ocna-
pVIBaHUA NPOAaXKM B rOCYy[apCTBE perncrpaymnm
HeoOXoAVMO NPefyCMOTPETb MeXaH13M NPaBOBbIX
nocneacTBUM NPU3HaHUA NPOAaXn HegencTBuU-
TenbHoOW. Yto BypeT nocne npusHaHUA NPoaaxu
HeJencTBUTeNbHOM? KTO, UTO 1 KOMY JOSTKEH Bep-
HYTb W €CTb N1 MPY 3TOM BCTPEYHOCTb?

AnekcaHgp LnmmepmaH Bbickasanca o cogep-
XaHun nybnmnyHoro nopagka 1 obpaTnn BHUMa-
HI€, UTO 3TOT MOPSAOK MOXKET ObITb MaTeEPUASIbHBIM
1 NpoueccyasnbHbIM.

@®ununn BarvH noctapanca npuBecTy BO3MOX-
Hblll MPUMepP ABHOIO NPOTUBOPEUMA NyOGANYHO-
My MOPAAKY B rocyfapcTee pernctpayuu. Mo ero
MHEHUI0, 3TO U3MEHEHNEe 3anncn O NpUHaaNex-
HOCTW CcyfiHa B pe3ynbTaTe NyonnYyHOM Npoakm
BOMpeKku obecneuntenbHbiIM Mepam cyga. MNpen-
MONOXWUM, B FOCYAapCTBE perncTpauum ooinm npu-
HATbI obecneynTeNbHble Mepbl. 3aTem COCToANaCh
ny6nryHan npofaxa CyqHa B Apyrom rocyapcrse.
[laBaiTe oTBETVM Ha BONPOC: OyAeT N perncrpa-
TOP MEHATb 3aMMCb O NPUHALNEXHOCTU CyAHa Npu
Hannunmn paHee NPUHATLIX 0becneynTenbHbIX Mep?

Mapwua EpoxoBa npegnonoxuna, 4to npu Ha-
nnunn obecneynTesibHbIX MeP 3anncb O NpUHAa-
NEXHOCTW CyAHa MEHSTbCA He ByfeT, OfHaKo, ecin
BAPYT 3aM1Cb MOMEHAETCA, 3TO Hefb3A CUMTaTb Ha-
pyLueHnem Ny6nnMyHOro nopsagKa CTpaHbl perncTpa-
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uun. Llenb MNpoekTta cOCTOMT Kak pa3 B TOM, YTOObI
Npuv HaNMuMK cepTUdUKaTta 3anncb MeHANacb, He-
cmoTpA Ha obecneuntenbHble mepbl. OfHaKo 3T
y»Ke BTOpPOW BONPOC CeEMMHapa.

Mo mHeHnto Mapun Epoxoson, ocnapusaHue
NPOAaXn CyfHa B rocyAapcTBe ero perncrpaumm
nopofJaet MHOro npobnem, B YaCTHOCTH, CBA3aH-
HbIX C OCHOBaHVAMU OCMAPVBaHMA, C MOHMMaHKEM
nybnMyHOro NopsaKa, C BOSMOXHOCTAMU paclum-
peHuA 3TOM OLLeHOYHOW KaTeropmm, a Takxe C no-
cnepyoLyM Npr3HaHnem pelleHnsa cyga ob ocna-
pVBaHMM MPOAAXKKM B rocyfapcTae npogaxu. Bo ns-
6exxaHue 3Tx npobnem B KOHBEHLMN »enaTesibHO
3aMpeTnTb OCnapvBaHne NPoAaXn B rocyaapcTee
perncTpaumm cygHa u yCTaHOBUTb UCKNIOYUTENb-
HYI0 KOMMNEeTeHLMIO CYA0B rocyaapcTaa Npoaaxu.
Kak otmetnn Uropb AcTpikemOCKnii, nges Moxet
ObITb MPaBUIbHOW, HO KpPaHe HEMOMYNAPHON,
BpAZ v oHa OyaeT nogaeprkaHa.

Bonpoc 2. Kak npumeHATb npaBuia o 3anpe-
Te apecToB CyAOB B o6ecneyeHne gpyrux Tpe-
60BaHNIA, 3aABNEHHbIX He B CTPaHe Ny6nuyHon
npoga)kv CyfiHa, N Kak CHUMaTb paHee Hano-
»KeHHble apecTbl, 0CO6EHHO C y4eTOM TOro, YTo
pelueHe 06 apecTe MOrNO GbITb MPUHATO B APY-
rom rocygapcree? (npo6nema ct. 8 lpoekra).

Nropb AcCTpXemM6CKMin OTMETUS, YTO B CTa-
Tbe 8 [NpoeKkTa Tak Xe, Kak n B MexgyHapogHon
KOHBEHUUN 06 yHNPUKaL MM HEKOTOPbIX MpaBun,
KacaloLLMxca apecta MOPCKMX CYA0B (3aKroueHa
B I. bptoccene 10.05.1952), n B MexgyHapogHom
KOHBEHLM 06 apecTe cyfoB (3akmntoyeHa B I. XKe-
HeBe 12.03.1999), cnepyeT yTOUHUTD, YTO TaKoe Cya.
lNo ero mHeHwuto, 3T0 any competent judicial author-
ity 06 a State.

Kpome Toro, no ero MHeHuto, N3 TeKCTa CTaTby
He BMOJMHe ACHO, NAeT N peyb 06 apecTax B obe-
cneyveHvie GyayLero Mmopckoro TpeboBaHumA, Unu
e B perynMpoBaHue BKIOYAKTCA apecTbl B UCMON-
HeHue BCTYNUBLLEFO B 3aKOHHYIO cuiy cyaebHoro
aKTa, nnun B obuiem BMAe apecTbl Kak law enforce-
ment activities.

TpebyeT Takxe NoACHeHUA BbipaxkeHue to take
any other similar measure against a ship. Hanpumep,
BKJIlOUAeTCA N clofja 3anpeT Ha pacrnopsXeHne
n/nnn coBeplLUeHne PerncTpaLnoHHbIX eNCTBUN.

He BnonHe ACHO, BKNOYAKOTCA N1 B MOHATUE
claim TpeboBaHUA NOTepneBLUMX OT NPECTYNeHNA
C YYETOM TOTO, UTO K TPEOOBAHMAM rpaXKAaHCKOro
MCTUa B POCCMICKOM YrOfIOBHOM mpouecce npu-
MEHSAETCA rpaxJaHCcKoe MaTepuasibHoe NpaBo.
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Ecnun Poccna patudunumpyet 31y KoHBeHLMIO,
a HaJo HafeTbCs, 3To 0b6s13aTeNIbHO NPOU30N-
[eT, He BMOJIHe ACHbIM ByAeT cTaTyC BO3MOXHbIX
TpeboBaHW POCCUNCKMX HANOTOBbIX OPraHoB.
B cooTBeTCTBMN C HOBbIM MYHKTOM 2.1 cTaTbu 73
HK PO HanoXeHne HanoroBbiM OpraHOM apecTa
1 3anpeTa Ha OTYYKAEHME UMYLLEeCTBa Hasloronna-
TenblnKa B obecrneyeHmne NcrnosHeHna ob6a3ax-
HOCTW MO ynnaTe Hasiora BieYvyeT BO3HUKHOBEHME
y Ha/IoroBOro opraHa npaea YacTHOMPaBOBOro
3asi0ra Ha apecToBaHHOe nmyLecTso. B ganbHen-
LIeM NpaBa HanoroBoro opraHa oCyLecTBAAITCA
B COOTBETCTBUM C rPakAaHCKMM 3aKoHoaTe Nb-
CTBOM O 3aJiore.

KoHcTaHTUH KpaCHOKYTCKMI Bblpa3na 03abo-
YEHHOCTb MO MOBOAY BO3MOXHOro KOH®NMKTa
(KOHKYpeHLMN) pa3HbIX apecToB N NPeanoXui
NMopa3sMbIWIATL, Kak OyaeT pelueH BONpPoC O CTOs-
KHOBEHMM MOPCKOTO 3a1ora C apecToMm, NPUHATbIM
B APYrom rocyfapcrse.

QOununn BarMH HanoMHWUA, YTO B MOPCKOM
npaBe pas3nnyaloTca apecTbl U obecneynTesnbHble
Mepbl, 3anpeLlaoLyme n3meHeHve Tutyna (npasa)
Ha cygHo.

EsreHun Cykaues npeanoXxun BapmaHT npopja-
W CyiHa B OAHOM roCyapCTBe 1 rapaHTun Npas
KpeanTopoB U3 APYrMX rocyaapcTs, B Ublo NOJb-
3y ObINN NPUHATBI apecTbl UK obecneunTenbHble
Mepbl, MPUCOEAUHATBLCA K pacnpeneneHuto Bbipy-
YeHHbIX CpeacTB.

Mapusa EpoxoBa BbiCKa3ana MHeHMe, YTo peLle-
HVe JOMKHO COOTBETCTBOBATL NPUHLIMMY O NpeKpa-
LLEHN BCeX 06pemMeHeHNI NPU Npoaake C TOPros
(guarantee of clean title). [lo npopaw cygHa c Top-
roB apecTbl MOTYT 6bITb HaNOXeHbl, a obecneun-
TeslbHble Mepbl NPUHATbI B Pa3HbIX CTPaHax, 0gHaKko
ny6nMyHaa npopaxa AomKHa OblITb OCHOBAHMEM
IS VX CHATMA B NI0OOM rocyapcTBe — yYacTHUKE
KoHBeHUuN.

EsreHun CykaueB fo6aBun, UTo JOMKHOE pelue-
H1e CPABHUMO C NMPUHLMMNOM 3/1aCTUYHOCTI 3aJ10ra:
npv Ny6IMYHON NPoAarke CyfHa BCe OOpeMeHeHUs
TpaHcHOpPMUPYIOTCA B NPaBO MONYUYUTb fEHEXHbIE
CpefcTBa OT MPOoJAXMU.

KoHCTaHTUH KpaCHOKYTCKMiN NOCTaBW BONPOC
0 cyabbe orpaHNYeHI 1 apecToB, MPVHUMAEMbIX
HaNOroBbIMU 1 TAMOXXEHHbIMYM OpPraHamMu.

Bce yuaCTHUKM gUCKYCCMK COrnacunmncb € Tem,
YTO HANMOTOBbIV NN TAMOXXEHHbIN OpraH LOJTKEH
NMETb TaKuMe e NMpaBa, Kak YacTHbIN KpeauTop.

MeTtp Ganunees B3sA1 CNOBO U 06paTKA BHUMa-
Hue cnywartenen Ha To, 4YTo Ana Poccnm oCHOBHOM
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BOMPOC — 3TO BOMPOC O KOANN3UN NpoeKTa KoHBeH-
uum o npodarke ¢ KoHeHuwmel 1993 roga (kotopol
PO cBA3aHa B 0TMYME OT MHOTMX rOCYy[apCTB-N06-
6uctos lNpoeKTa), UTO, OAHAKO, HE HALUMIO KaKoro-
nun6o obcyxaeHna. na gpyrux ctpaH v generaumn
3TO He BaXHO, HO ana PO un ee generayum KpamHe
aKTyanbHO.

Mexpay Tem, no mHeHwuio . Qannneesa, Kox-
BeHuuA 1993 roga coBepLUEeHHO ACHO U OTYETINBO
perynupyeTt NocneAcTBUA NPUHYANTENIbHON NPO-
JaXku CyfoB, B TOM 4ncC/ie 1 B rocyfapcTee peru-
cTpaunu (ctatbn 3 — gepernctpauma u 12 KoHse-
umm 1993 roga — npekpalleHne urnoTek, MOpPCKNX
3an0roB, geperncrpayma). HnKkakmx oroBopok
0 HapyLeHun NyénmnyHoro nopsaaka Het B KoHBeH-
ummn 1993 roga, uTo CNpaBeginBo N NMPaBUIIbHO.
Mo cyTn, Ha HacTynneHne Taknx e NocneacTsnin
HanpasneH n NpoekT. B nyHkTe 1 ctatbu 13 Mpo-
eKTa AeKlapupyeTca, UTO KHUYTO B HacToALeNn
KoHBeHUMK He ABNAETCA OTCTYNNeHnem ot fitoboro
ApYyroro OCHOBaHUA ANA NPU3HaHWA <...> B COOT-
BETCTBUW C APYTMU MEXKAYHAPOAHbIMU KOHBEHLIN-
Amn». OueBMAHO, YTO TaKaa AeKnapauna HAKOUM
06pa3oM He perynupyeT / ycTpaHAeT KOMIn3uio.
Konnusua Hanuuo. lNpryem nHtepecsl cnpasegnu-
BOCTW U aleKBAaTHOCTU — Ha CTOPOHe KoHBeHUuKn
1993 ropa.

KoHBeHUuMa 1993 roga, perynupysa obcyxnaa-
emble MoCNeACcTBUA NPOJAXKKM, YHUGMLMpOBana
npaBuia 06 UNOTEKE U UX MEXAYHApPOAHOe npu-
3HaHWe, MOPCKMX 3aN0roB, NHbIX JONTOB U Pacxo-
[OB, NPefyCcMOTPEB LUMPOKME 1 B3aMMHble 0bA3a-
TeNbCTBa rocyJapcTB NPoAaXkm CyAOB 1 rocyaapcTs
perncrpaumnm cyfoB 1 obpeMeHeHnA.

Bo-nepBbIX, B COOTBETCTBUN CO CTaTbeln 1 KoH-
BeHUMM 1993 rofga NNoTekn NPU3HaTCA U NOA-
nexat NpUHyaNTEeIbHOMY NCMOSTHEHWIO B rOoCyaap-
CTBaX-y4yaCTHUKaX.

Bo-BTOpbIX, cTaThA 2 KoHBeHunM 1993 roga
ACHO 1 YeTKO onpegendeT NpaBo, NPUMeHUMoe
K o4yepeqHOCTM yAOBNETBOPEHMA NMOTEK, a TaKXKe
K NoCneacTBUAM A1 TPETbUX CTOPOH.

B-TpeTbux, B NyHKTe 2 cTaTbn 2 KOHBeHUMN
1993 roga ykasaHo, YTo CYHO, 3aperncTpmpoBaH-
HOe B OQHOM roCygapcCTBe, He NOANEXKUT perncrpa-
LUN B BPYrom, noka He OyaeT NCKMIOYEHO UK 3a-
ABJIEHO, UTO ByZeT NCKIIoUEHO.

B-uetBepTbiX, cTaTba 4 KoHBeHUun 1993 roga
COOEPXKUT 3aKPbITbI CNNCOK TpeboBaHuin, obec-
NneyeHHbIX MOPCKMM 3anorom. Ctatba 5 (MyHKT 1)
CoflepXnUT NPaBWIO O NpUopuTeTe Taknx TpeboBa-
HUIM Haf MMOTEKaMU 1 TONMbKO TakUX, MYyHKTbl 2—-4



yCTaHaBAMBAIOT NOPAJOK YAOBNETBOPEHNA MOP-
CKMX 3a10TOB.

B-natbix, ctatba 9 KoHBeHunKn 1993 roga npeay-
CMaTpMBaeT ACHble CPOKM JaBHOCTU ANA noralue-
HUA MOPCKMX 3an0ros.

B-wecTbix, npaBuna KoHseHumn 1993 roga npu-
MEHAIOTCA K CyAaMm, 3aperncTpmpoBaHHbIM B FOCy-
JapcTBe-yyacTHMKe (NyHKT 1 ctaTtbu 13).

MpoeKT e, HANPOTUB, co3aaeT 0ba3aTenbCTBa
AnA BCeX, KpoMme rocyaapcTB NpPoAaxu, 3a NCKIo-
YyeHuneM Bblgauu ceptTudurkata (ctatba 5 MNpoekra),
HO BaKHble BOMPOChI NPOAaXK, yAOBNETBOPEeHUA
pa3nunyuHbIX TPe6oBaHWI He 3aKpensieHbl B [Tpoek-
Te, TO eCTb OCTaBfIEHbl HA YCMOTPEHMe rocyaapcTB
Npofakyu BHe BCAKOW Tpebytolwenca npu 3Tom
MeXAyHapoaHO-NpaBoBon yHudukaumm. Jaxe
ecnin yBeJOMIEHNA He ByayT BblCNaHbl, TO Kakas
OTBETCTBEHHOCTb HAaCTYNUT AA Takoro rocygap-
cTBa npofaxun? [laxke CPOK Taknx yBedOMIEHNN
He yCTaHOBJIEH.

[MpoeKkT He npegycmaTprBaeT Npasu, B COOT-
BETCTBUM C KOTOPbIMU pacrnpeaenaeTca Bbipyyka
3a NpoJaHHoe CyAHo.

MpoeKT He NpegycMaTpuBaeT CBOGOLHbIN Nepe-
BOA, lEHEXHbIX CPeACTB, MOMyYEHHbIX OT NPUHYAN-
TENbHOW NPOAAXMN.

OpHa 13 MHOFOUYMCIEHHbIX KOTN3NIA, NCXOAA
13 Npeablaywmx NyHKTOB, HanpumMep, BOSHUKHET
B C/lyyae, ecnu B rocygapcTBe npodaxu poccum-
CKOroO Cy[iHa, HeCMOTPA Ha NYHKT 1 ctaTtbu 13 1 fpy-
rve nonoxeHuna KoHseHuunu 1993 roga, npuopuret
nepeg vnoTekamm nNonyyat UHble TpeboBaHMA, KO-
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Topble no KoHBeHUmn 1993 roga Takom npunoputeT
NONYYUTb He AOMKHBI, U MO 3TOV NPUYKHE KpeaunuTo-
pbl MO MMOTEKE He NoJlyyaT yaoBneTBopeHns. Bos-
HMKaeT ocTpenwwnin sonpoc ana PO: gomxHa nn oHa
WCKJTIYNTD NMOTEKN NPU TaKX 06CTOATENbCTBAX?
Ha npaktnke ykazaHHOe AOJIKHO Y HEMUHYEMO
NpuBeLET K XapKnm cyaebHbIM cnopam C Henpea-
CKa3yembiM pe3ynbTaToM B TOM WU UHOM fiene.
CoOTBETCTBEHHO, BMECTO JOCTUXKEHUA Lienn, 0Oblu-
HO npecnegyemon Npu MexxayHapoaHO-NpPaBoOBON
yHUbMKaumm, Noayunm obpaTHbIf pesynbrart.

Metp ®anuneeB npeanoxun Accouymayumn
MOPCKOro Npaea B TOM WU MHOM Buge obpatutb
BHMMaHVe pOCCUNCKOM Aeneraumm Ha JaHHYI0 Cy-
LecTBeHHYo Npobnemy, pas y» 310 kacaeTtca PO
1 Apyrmx yyactHMkos KoHseHuum 1993 roga.

WNropb AcTprkeMOCKUI BO3pasws, UTo He BUAUT
npotmeopeuns mexgy Npoektom n KoHseHumen
1993 r. B pokymeHTe 1993 roga ectb 60nee ge-
TanbHOE perynupoBaHne TEX Xe BONPOCOB, HO He
npoTnBopeyns.

KoHcTaHTMH KpaCcHOKYTCKMUI Npeanoxun npo-
BECTW OTAENbHbIA CEMMHAP NO COMOCTaBIEHNIO
KoHseHunm 1993 roga c MNpoektom.

MexayHapoaHble NpaBusia NPoAaKu MOPCKUX
CYAOB JOJIXHbl ObITb MOHATHbI U BbIFOAHbI BCEM.
YpobcTta npasun obecnevat patudurkaumo Kon-
BEHUMN MHOTMMK rocygapcTBamu. OctaeTca Ha-
[eATbCA, UTO MeXAYHapoa4HOe COTPYAHMYECTBO
BO Bcex cdepax nocteneHHo OyaeT BO30OHOBe-
HO, a BO€HHble AeCTBMA OCTAaHYTCA Ha CTPaHULLAX
yue6HUKOB NcTopun. ®
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The Second Seminar on the Judicial

Sale of Ships

On 1 February 2022, the Russian Maritime Law
Association (RUMLA) held its second online semi-
nar, where lawyers discussed the Draft Convention
on the Judicial Sale of Ships. Philipp Vagin, Maria
Erokhova, Konstantin Krasnokutskiy, Konstantin
Putrya, Evgeniy Sukachev, Petr Falileev, Alexander
Zimmerman and Igor Yastrzhembskiy took part in
the discussion. The seminar was devoted to the pos-
sibility of contesting a court decision on the sale of
a ship and the fate of arrests made in the state of
ship registration. The participants also discussed
the fate of ship arrests taken by courts of different
states.

The discussion was moderated by Konstantin
Krasnokutskiy, President of the Russian Maritime
Law Association “RUMLA’, a recording of the seminar
is available on the Association’s YouTube channel.

The United Nations Commission on Internation-
al Trade Law (UNCITRAL) is working on the Draft
Convention on the Judicial Sale of Ships (the “Draft”).
The document should eliminate the problem of
excluding a ship from one state’s register if the de-
cision to sell has been made by a court in another
state. The convention is scheduled to be adopted
in 2022.

Despite the international crisis since 24 February
2022 caused by Russia’s military action in Ukraine
and the subsequent economic sanctions that states
are taking against each other, it remains hopeful
that people will return to a peaceful life and inter-
national cooperation. People will be able to agree
on rules for living together and, in particular, the
Draft will be a working document that many coun-
tries will ratify.

The Centre for International and Comparative
Legal Studies represented by Igor Yastrzhemb-
skiy participates in the work of the Commission
as an observer from Russia. RUMLA invited Igor
Yastrzhembskiy to take part in the second semi-
nar where members of the Association and other
invited experts discussed two issues of the Draft.
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1. Should it be possible to challenge the judi-
cial sale of a ship that has taken place abroad in
a court of its state of registration? What should
be the grounds for such an action? (Issues under
Articles 9-10 of the Draft).

The first speaker was Igor Yastrzhembskiy. He
noted that the main idea of the Convention is that
for the state of registration, the sale effect should
be exactly the same as in the state of sale. Logically,
an action against such a sale and its effects should
take place in the state of sale. However, the Draft
allows to challenge a sale in the state of registra-
tion if there is a clear violation of public policy. The
possibility of an action against the sale in the state
of registration creates an opportunity for abuse of
discretion on the part of the debtor. Without any
desire to lose the right to the ship, the debtor will
be able to attempt to challenge the sale by refer-
ence to a clear violation of public policy. A radical,
and perhaps correct, solution would be a complete
ban on any actions against the sale in the state of
registry. However, it is unlikely that such an option
would be supported either in drafting or ratifica-
tion. Following the current views on the problem,
the scope of the public policy clause should per-
haps be narrowed by stating that the ground for
non-recognition of the effect of the sale may be a
clear conflict with international public policy (see
Article 1(4) of Federal Law No. 260-FZ dated 30 Sep-
tember 2013 “On Amendments to Part Three of the
Civil Code of the Russian Federation”) rather than
simply national public policy.

In any case, clauses 3 and 4 of Article 9 of the
Draft should be supplemented by an explicit state-
ment to the intent that all the effects of a judgment
on the challenge of a sale rendered in the state of
sale should also be the same in the state of recog-
nition. It should be removed that such effects are
only recognised if the decision of the court in the
state of sale is final.

Then Konstantin Putriya took the floor and drew
attention to the fact that if an action against the



sale in the state of registration is allowed, a mech-
anism of legal consequences of invalidation should
be envisaged. What will happen after the recogni-
tion of the sale null and void? Who, what and to
whom must return what, and is there a reciprocal
performance.

Alexander Zimmermann spoke about the con-
tent of the public policy and pointed out that it can
be substantive and procedural.

Philip Vagin tried to give a possible example of
a clear contradiction to public policy in the state
of registry. In his view, this is a change in the own-
ership record of a ship as a result of a judicial sale
contrary to the court’s provisional measures. Sup-
pose a provisional measure was taken in the state
of registry. Then there was a public sale of the ship
in another state. Let’s answer the question: will the
registrar change the record of ownership of the
ship amid the earlier provisional measures?

Maria Erokhova suggested that the record of
ownership would not change if the interim mea-
sures were taken, but if the record were to change,
it could not be considered a violation of the public
policy of the country of registration. The purpose of
the Draft was precisely to ensure that if there was
a certificate, the record would change despite the
provisional measures. However, this is the second
issue of the workshop.

According to Maria Erokhova, challenge of the
judicial sale of a ship in the state of registration
raises many problems, in particular relating to the
grounds for the challenge, the understanding of
the public policy, the scope for expansion of this
evaluative category, and the subsequent recog-
nition of the challenge of the sale in the state of
sale. In order to avoid these problems, it would be
desirable for the Convention to prohibit challenges
of sales in the state of registration of the ship and
to establish the exclusive competence of the courts
of the state of sale. As Igor Yastrzhembskiy pointed
out, the idea may be a good one, but it is extremely
unpopular and unlikely to be supported.

2. How to apply the rules against arresting
ships as security for other claims filed in a coun-
try other than the country of the judicial sale
of the ship and how to remove earlier arrests,
especially considering that the decision to arrest
may have been made in another state? (Problem
with Article 8 of the Draft).

Igor Yastrzhembskiy pointed out that Article 8
of the Draft, as well as the International Conven-

I. NEWS

tion for the Unification of Certain Rules relating
to the Arrest of Ships (concluded in Brussels on
10 May 1952) and the International Convention
on the Arrest of Ships (concluded in Geneva on
12 March1999) should clarify what is “a court”. Ac-
cording to him, it is any competent judicial author-
ity of a State.

Furthermore, in his view, it is not entirely clear
from the text of the article whether it refers to ar-
rests to secure a future maritime claim, or whether
the regulation includes the seizures in execution of
ajudicial act to be enforced, or generally speaking,
seizures as law enforcement activities.

The phrase to take any other similar measure
against a ship also requires clarification. For exam-
ple, whether this includes a ban on disposal and/
or registration actions.

It is not clear whether the claims of crime vic-
tims are included in the concept of claim, given that
civil substantive law applies to the claims of civil
claimants in Russian criminal proceedings.

If Russia ratifies the Draft, which is desirable, the
status of possible claims by the Russian tax authori-
ties is not entirely clear. In accordance with the new
Article 73(2.1) of the RF Tax Code, the tax authority’s
seizure and prohibition of the alienation of the tax-
payer’s property to secure the tax payment obliga-
tion entails the tax authority’s right of a private lien
on the seized property. Thereafter, the rights of the
tax authority are exercised in accordance with the
civil law on the pledge.

Konstantin Krasnokutskiy expressed concern
about the possible conflict (competition) of differ-
ent arrests and suggested reflecting on how would
be resolved the issue of a maritime lien colliding
with an arrest adopted in another state.

Philip Vagin recalled that maritime law distin-
guishes between arrests and provisional measures
that prohibit a change of title (right) to a ship.

Evgeny Sukhachev suggested the option of
selling the ship in one state and guaranteeing the
rights of creditors from other states, in whose fa-
vour arrests or provisional measures have been
taken, to join in the distribution of the proceeds.

Maria Erokhova suggested that the decision
should be consistent with the principle that all
encumbrances at the sale at auction (guarantee
of a clean title) should be removed. Seizures and
provisional measures can be imposed and taken in
different countries before a ship is sold at auction,
but a public sale should be grounds for their remov-
al in any state party to the Convention.
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Evgeny Sukhachev added that the proper solu-
tion is comparable to the principle of pledge elas-
ticity: in a public sale of a ship, all encumbrances
are transformed into the right to receive money
from the sale.

Konstantin Krasnokutskiy raised the question
of the fate of restrictions and seizures made by tax
and customs authorities.

All participants in the discussion supported the
position that the tax or customs authority should
have the same rights as a private creditor.

Peter Falileev took the floor and drew the audi-
ence’s attention to the fact that the main issue for
Russia is the conflict of the Draft with the Conven-
tion on Maritime Liens and Mortgages, 1993 (which
binding for the Russian Federation, unlike for many
lobbying states in the Draft), which, however, was
not discussed. For other countries and delegations
it is not important, but for the RF and its delegation
it is highly relevant.

Meanwhile, according to P. Falileev, the Con-
vention regulates quite clearly and distinctly the
consequences of the judicial sale of ships, including
in the State of registry (Article 3 (deregistration) and
Article 12 - (termination of mortgages, maritime
liens, deregistration) of the Convention). There are
no public policy infringement clauses in the Con-
vention, which is fair and proper. In fact, the Draft
is intended to have the same effect. Article 13(1) of
the Draft declares that “nothing in this Convention
shall derogate from any other ground of recogni-
tion <..> under other international conventions”.
It is obvious that such a declaration in no way reg-
ulates/eliminates a conflict. Obviously, the conflict
remains. And the interests of justice and adequacy
are on the side of the Convention.

The Convention governs the sale implications
under discussion, unifies the rules on mortgages
and their international recognition, maritime liens,
other debts and expenses, providing for broad
and reciprocal obligations between ship-selling
states and states of ship registration and encum-
brances.

Firstly, under Article 1 of the Convention, mort-
gages are recognised and enforceable in States
Parties.

Secondly, Article 2 of the Convention clearly and
precisely defines the law applicable to the priority
of satisfaction of mortgages as well as to the effects
on third parties.

Thirdly, Article 2(2) of the Convention states that
a ship registered in one State shall not be registered
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in another State until it is excluded or claimed to
be excluded.

Fourth, Article 4 of the Convention contains
a closed list of claims secured by maritime liens.
Article 5 (paragraph 1) contains the rule on the pri-
ority of such claims over mortgages and only such
mortgages; paragraphs 2 to 4 set out the procedure
for maritime liens.

Fifth, Article 9 of the Convention provides clear
time limits for the settlement of maritime liens.

Sixth, the rules of the Convention apply to ships
registered in a State Party (Article 13(1)).

On the other hand, the Draft creates obliga-
tions for all but the states of sale, with the excep-
tion of issuing a certificate (Article 5 of the Draft),
but the important issues of sale and satisfaction
of the various requirements are not fixed in the
Draft, i.e., left to the discretion of the states of sale
outside any required international legal uniformi-
ty in this regard. Even if the notifications are not
sent, what liability will arise for the selling state?
Even the time limit for such notifications has not
been set.

The draft does not provide rules under which
the proceeds of the sale will be distributed.

The draft does not provide for the free transfer
of the proceeds of the forced sale.

One of the many conflicts, given the above
points, would arise, for example, if in the state
of sale of the Russian ship, notwithstanding Arti-
cle 13(1) and other provisions of the Convention,
other claims that should not receive such priori-
ty under the Convention were given priority over
mortgages and, for that reason, mortgage creditors
would not be satisfied. This raises a critical ques-
tion for the Russian Federation: should it exclude
mortgages in such circumstances? In practice, it
must and will inevitably lead to heated litigation
with unpredictable results in one case or another.
Accordingly, instead of achieving the aim normally
pursued in international legal unification, the op-
posite result will be obtained.

Petr Falileev suggested that the Russian Mari-
time Law Association should, in one way or another,
draw the Russian delegation’s attention to this es-
sential problem, as long as it at least concerns the
Russian Federation and other parties to the 1993
Convention.

Igor Yastrzhembskiy objected that he does not
see a contradiction between the Draft and the Con-
vention. The Convention regulates the same issues
in more detail, but there is no contradiction.



Konstantin Krasnokutskiy proposed to organise
another seminar and to compare the Convention
with the Draft.

International rules of the judicial sale of ships
should be understandable and beneficial to all.
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The convenience of the rules will ensure that the
Draft will be ratified by many states. It remains to be
hoped that international cooperation in all spheres
will gradually resume and that hostilities will re-
main in the pages of history textbooks. =
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1. OB30P CYAEBHOW MPAKTUKIM POCCUI

CTtatncTnka m obwmm o630p

MepBbin BbiNyCK KypHana «Mopckoe npaBo»
B 2022 rogy oxBaTblBaeT cO60V nepuog C AHBapPA
no mapt 2022 roga. Mbl NpUBOAMM exeKBapTalib-
HYI0 CTaTUCTUKY «MOPCKMX» CMTIOPOB, PaCCMOTPEH-
HbIX apOUTpPaxkHbIMK cyfamu. Hanbonee 3Haummble
fena Obinn NPOKOMMEHTUPOBaHbI aBTOPaMU XKy p-
Hana. Kpome Toro, Mbl yka3biBaeM Ha Hebnaronpu-
ATHbIN ANA MHOCTPAHHbIX UL, TPEHT B POCCUINCKON
cynebHom npakTurKe.

[lena B KacCaLMOHHOI MHCTaHL W

3a nepuog ¢ AHBapA no mapt 2022 roga cygamu
KacCaLMOHHOM NHCTaHLMM 6b110 NPUHATO 16 aKTOB,
B KOTOpbIX ynomuHaetca KTM P®. U3 yKkaszaHHbIX
[en Tpv aena 6bim CBA3aHbl C OCNapuBaHNEM Ha-
NOXeHWNA apecTa Ha CYAHO B paMKax OJHOro Aena
0 6aHKpOTCTBE, a B ABYX aKkTax Obino gonyleHo
cnyyvanHoe ynommHaHme KTM PO B cBA3u ¢ ycTa-
HOBJIEHHbIM B HEM 06A3aTeNbHbIM NPETEH3NOHHBIM
NopAAKOM.

M3 12 geincTBUTENbHO «MOPCKIMX» AeN ABa Obliu
nocasLieHbl Bonpocam Ny6anyHoro MopcKkoro npa-
Ba — OCMapvBaHu1I0 NPUBIIEYEHUA K afMUHUCTPA-
TUBHOW OTBETCTBEHHOCTU U TAMOXEHHOMY Hapy-
WweHmo. B ocTanbHbix 10 genax paccMaTpuBanucb
BOMPOCHI YaCTHOrO MOPCKOro Npaga, B TOM ymcie
0 B3bICKaHMM 3a0JIKEHHOCTM MO JOroBopam Tam-
yapTepa 1 MOPCKOW NepeBO3KN rPy30B, a TakkKe
HaJIOXeHWs apecToB Ha CyAa.

OtpenbHo cnefyeT 06paTUTb BHUMaHMe Ha Npu-
HATbIN ApOUTParkHbIM cygom 3anagHo-Cnbupcko-
ro okpyra O630p cyaebHoOM NpakTKK No cnopam,
BO3HMKAOLWNM 13 4OFOBOPOB NEPEBO3KN Tpy-
30B 1 TPAHCNOPTHOM 3Kcneauumn ot 18 AHBapA
2022 ropa.

3a paccmaTtpurBaemblil nepuog 6onblue BCcero
«MOPCKMX» fen 6blf1o paccMOTPEHO APOUTPAXKHbBIM
cynom [JanbHeBOCTOUYHOrO oKpyra (4).

Hwxe npepctaBneHa Tabnumua ¢ pacnpeneneHu-
€M «MOPCKUX» Aief, PACCMOTPEHHbIX CyAaMUn OKpPY-
roB, MO KaTeropusm.

Cyabl OKpyros Kateropumu gen

ApOuUTpaxHbI cya Bcero: 4 pena
[anbHeBOCTOUHOrO OKpyra

potcTee (1)

- 006 ocnaprBaHn HaJIOXKEHUA apeCTa Ha CyAHO B paMKax Aena o 6GaHK-

— 0 B3bICKaHWW gonra no gorosopy 6epboyT-yapTepa ¢ Bbikynom (1)

— 0 B3bICKaHMW YObITKOB 3a NOBPEXKAEHME rpy3a Npu NCMONIHEHUN Oro-
BOpa MOpCKol nepeBo3ku (1)

— 0 B3bICKaHUN YObITKOB C ppaxToBaTens BCIIeACTBME HEBO3MOXHOCTH
nojauu cygHa no gorosopy ppaxrtoBaHus (1)

— 0 B3bICKaHWN yLwep6a, NpUYMHEHHOro oKpy»Katowwen cpege (1)

— 0 B3blCKaHWUW fosra no AoroBopy Tanm-yaptepa (1)

ApbuUtpaxHbIi cya Bcero: 1 gpeno

MNoBomKCcKoro okpyra

— 0 NPU3HAHMM HE3AaKOHHbIM pPeLLeHNA TaMOXEHHOMO OpraHa O BHece-
HUW U3MEHEHUI B feKnapaunio Ha ToBapbl (1)
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Cyabl OKpyros Kareropuu gen

ApbuTpaxHbin cyg CeBepo- | Becero: 1 geno
3anagHoro okpyra
Kum rpysa (1)

— O B3bICKaHUN y6bITKOB B CBA3N C HENCMOJNIHEHNEM [OITOBOPa nepeBa-

Apb6uTtpaxHbin cyn CeBepo- | Bcero: 1 geno
KaBKa3ckoro okpyra
ToB (1)

— 0 B3bICKaHMM Jofra No JOroBOPY MOPCKON NepeBo3Ky HedTenpoaykK-

ApOuUTpaKkHbIN cyn Bcero: 2 pena

LleHTpanbHOro okpyra

- 06 ocnapuBaHuu pelueHna 06 oTKase B Bblgaye cybcuanii Ha Bo3me-
LLeHMe 3aTpaT, CBA3aHHbIX C Pbl60NOBHBIM NPOMbIC/IOM (1)

— 0 B3bICKaHWW JoNra no JOroBopy npurema 1 o6CnyKMBaHMIO Naccaxnp-
CKNX nepeBo3okK (1)

[ena B cyaax anennAuNoOHHON NHCTaHLMN

B cygax anennAunOHHbIN MHCTaHUMKM B AaH-
Hbll MPOMEXYTOK BpemeHU OblfIo pacCMOTPEHO
55 pen c ynomnHaHmem KTM P®. V3 Hux nuwb
27 pen OTHOCUAUCH K KMOPCKUM». B ocTanbHbIX
c/lyyasax MMeno MecTo «CflyyanHoe» yrnomumHa-
Hue KTM B CBA3M C BONPOCaMX UCKOBOW [aBHO-
CT 1 06A3aTeNIbHOIO NPETEH3NOHHOIO NOPALAKA,
YCTAHOBMEHHbIX YKa3aHHbIM Kogekcom. M3 3Tmx
27 «MmopcKux» gen 10 oTHOCUNKCh K BOMpocam
ny6nnyHoro npaea, a ocTaBlmecs 17 - K BONPoO-
CaM YacCTHOro MOPCKOro npas.a.

B cdepe nybnnuHoro npasa anennsuMOHHble
Cyfibl B OCHOBHOM paccMmaTpusain BONpochl Npu-

B/ieYeHMA N1L K aAMUHUCTPATUBHOM OTBETCTBEH-
HOCTU 33 He3aKOHHOE nepeceyeHne rocyfapcTBeH-
HOW rpaHunLbl U TAMOXEHHble HapyLIeHMA.

YacTHonpaBoBble «<MOPCKUE» Aena 6binum no-
CBALLEHbl BO3MELLEHUIO YObITKOB BCNIEACTBME MO-
BpexAeHna rpysa, B3bICKaHMIO Josira no JoroBo-
pam TanmM-yapTepa, MOPCKOW NepeBO3KK rpysa
N MOPCKOrO areHTUPOBaHMSA.

Hanbonbluee KonnyecTso Aen B anennsaLoH-
HOW MHCTaHLUK paccmoTpen MNaTbiii apOUTPaKHbIN
anennAuMoHHbIN cyd — 10 gen, N3 KOTopbIX BOCEMb
6b110 NOCBALLEHO YAaCTHOMPABOBbLIM BONPOCaM.

Huxe npepctaBneHa Tabnmua ¢ pacnpeneneHu-
eMm e no Kateropuam, aHasorMyHasa TakoBom ans
CYAO0B KacCaLMOHHOWN MHCTaHLMWN.

Cyabl anennaunoHHon | Kateropun gen
MHCTaHLUN

MATbIN ApPOUTPAXKHDBIN Bcero: 10 gen

anenfIAUNOHHbIN Cy[
(manee - AAC)

(1)

Bo3ke (1)

nepeBo3Ku rpysa (1)

- O HEMocCTaBKe TOBapa B CBA3M C HEUCMONHeHVeM Tam-yapTepa (1)
- 06 oTMeHe apecTa cyaHa (1)
— 0 B3blCKaHNM YObITKOB MO AOFOBOPY MOPCKOI NepeBO3KM HeDTENPOAYKTOB

— 0 B3bICKaHWVM JoJra No AoroBopy npremMa Hedrtecoaepkalymx Bog (1)
- 0 BO3MeLLeHM YObITKOB, CBA3aHHbIX C MAeHNEM KOHTEHepa Npu nepe-

— 0 B3bICKaHW YObITKOB B CBSI3U C HEUCMOJIHEHNEM [OrOBOPA MOPCKOW

— 06 OTMeHe aKTOB O MPUBNEYEHNN K aMUHUCTPATUBHOI OTBETCTBEHHOCTY
B CBA3U C HE3AKOHHbIM NepeceyeHrem rocyjapcTBeHHOM rpaHmLbl (1)

— 06 OTMeHe aKTOB O NPUBAEYEHNN K aMUHUCTPATUBHOI OTBETCTBEHHOCTY
B CBA3M C HAapyLUEHMEM MPY TaMOXKEHHOW AeKnapaLuuy ToBapos (1)

— 0 B3blCKaHUW fOJra Mo AOroBopy TaM-yapTtepa (1)

— 0 B3blCKaHUW CTPAxXOBOro Bo3melleHus (1)
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Cyabl anennaunoHHon | Kateropun gen

MHCTaHLUN

8 AAC Bcero: 1 geno
— 0 B3blCKaHUK nnaTbl 3a NpocTomn cygHa (1)

9 AAC Bcero: 2 pena
— 0 B3blCKaHWUW foNra No AOroBOpY TeEXHUYECKOro obcnyxnsaHus cynos (1)
— 0 B3bICKaHMM YObITKOB B CBA3U C HENCMONIHEHNEM JoroBopa nepeso3ku (1)

12 AAC Bcero: 1 geno
— 0 B3blCKaHUW j0Jra Mo AOroBopy TamM-yapTtepa (1)

15 AAC Bcero: 7 pen
— 0 B3bICKaHWM Jonra no OroBopy MOPCKOro areHTUpoBaHusA (2)
— 06 ocrnapuBaHUK NpUBAEYEHNA K agMUHUCTPATUBHOM OTBETCTBEHHO-
CTU B CBA3U C OCYLLECTBNEHNEM JeATENIbHOCTU C BbIHOCHBIM NMpPUYanbHbIM
ycTponcTeom 6e3 nuueHsun (1)
— 0 B3blCKaHWUW foJra No AOroBopy TaM-yapTepa (1)
— O MPU3HAHUW HE3aKOHHbIM pPeLleHNA TaAMOXXEHHOMO OpraHa O BHECEHWN
VN3MEHEHUN B AeKnapaunio Ha ToBapbl (2)
— 06 ocnapuBaHuy pelLeHna 06 oTKase B roCy[apCTBEHHON permcTpauum
npas Ha cygHo (1)

16 AAC Bcero: 1 geno
— 06 ocrnapuBaHNK PeLLEHNS O NPVBMIEYEHUMN K AAMUHUCTPATUBHOWN OTBET-
CTBEHHOCTU B CBA3W C HE3aKOHHbIM NepeceyeHnemM rocyapCTBEHHOM rpa-
Huubl (1)

20 AAC Bcero: 1 geno
— 0 NPV3HaHUN He3aKOoHHbIM TpeboBaHMIl 06 onnate c6opoB 3a 06CNyXKKMBa-
H1e naccaxunpos (1)

Oena B cyaax nepBoil MUHCTaHUNN

3a ob6o3peBaemblii nepuoa B baHke pelueHnin
apbuTpakHbIx cynoB (ras.arbitr.ru) yaganocb HanTn
145 cypnebHbIX akTOB, MOCBALEHHbIX <MOPCKUMY
cnopam. lMonck ocywecTBAAACA MO 3anpocam:
«KTM P®» — 38 aKTOB, 3 KOTOPbIX 26 aKTOB ObINO
NOCBALLEHO YaCTHOMNPABOBbIM BOMPOCAM; «TaliM-
yapTep» — 13 aKTOB, U3 KOTOPbIX 9 — yacTHoMpa-
BOBbIX; «0epboyT-yapTep» — 8 aKTOB, U3 KOTOPbIX
YaCTHOMPaBOBbIX 4; «KanuTaH MOPCKOro nopTa» —
85 aKTOoB, N3 KOTOPbIX BCero 36 YaCTHOMPaBOBbIX
[en; «IoLMaHCKan NpoBOAKa» — OAHO YacTHOMpa-
BOBOE MOPCKOe Jefo.

Takm obpa3om, B cyiax MepBO NHCTAHLUM
6bIN10 paccmoTpeHo Bcero 76 aen, NOCBALEHHbIX
YaCTHOMpPaBOBbIM BOMPOCam, 1 69 foen — Bonpocam
ny6nuyHoro npasa.

B o6nacTn yacTHOro npaBa B OCHOBHOM pac-
cMaTpmMBanucCb gena o B3blCKaHWK Jonra no pas-
NINYHBIM BMAAM JOFOBOPOB, B YaCTHOCTW, 4OrOBO-
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paM MOPCKOW NepeBO3KY rpy3a, MOPCKOTO areHTU-
poBaHUs 1 NepeBanku. Kpome Toro, BCTpeyanucb
CNopbl O B3bICKaHUN AeMepearka 1 NaThbl 3a CTO-
AHKY CyAHa Y Npuyana, nocinegHee — B KauecTse
HeocCHoBaTeNbHOro oborauieHns. MoXHO Bblge-
NNTb OTAENbHYIO KaTEroputo Aefl 0 B3blCKaHUN
yuiep6a, NpMYMHEHHOro 06 bEKTaM OKpYXKatoLLei
cpenbl.

My6nrnyHO-NpaBoOBble CMOPbl B OCHOBHOM MO-
CBsALLEeHbl HEOOOCHOBAHHOMY MPVBIEYEHNIO K af-
MWHUCTPATVBHOW OTBETCTBEHHOCTM 33 HE3aKOHHOE
nepeceyeHyie rpaHNLbl U HApYLLUEHWE NPABWA NPK
0pOpPMNEHUN TaMOXKEHHbBIX AeKapauunii. Kpome
TOro, OCMAPVIBAIOTCA PELUEHNA O BHECEHUUN N3Me-
HEHWI B TaMOXEHHble eKnapauum, 06 oTkase B pe-
MUCTPaLMK CYLOB 1 MOPTOBbIX COOPYKEHUIA B COOT-
BETCTBYIOLLMX peecTpax. PaccmaTpuBaloTcs Takxe
1 CNopbl B 06/1aCTV HAJTOrOBbIX MPABOHAPYLLEHWA,
CBA3AHHbIX C MCKYCCTBEHHbIM YMEHbLUEHNEM Ha-
NIOrOB Ha CyAa U CYMMbl aKL{M30B 3a MoJib30BaHVe
6VI0/TOTNYECKMUN PeCypPCaMM.



LANCKpUMMHaALMOHHbIE pelleHNA CYyA0B
B OTHOLUEHWN NHOCTPAaHHbIX 1L,

Bcnepcteue nonutmnyeckom o6CTaHOBKM B deB-
pane-mapte 2022 roga B Poccuu 6b1n10 NPUHATO He-
CKONbKO AUCKPVMMHALMOHHbIX aKTOB B OTHOLLEHUN
NHOCTPAHHbIX JINLL.

OpHMM M3 Takux aKkToB ABnAeTca Pewe-
Hue ApbuTtpaxHoro cyga Kuposckoin obnactu
ot 03.03.2022 N2 A28-11930/2021. Cyg oTKasan
WHOCTPAaHHOMY UCTLY B 3alluTe ero UcKaw4yn-
TeNbHbIX NPaB Ha «M306pa3nTeNbHble PUCYHKU
CBuHKa Menna, Nana CBuH». Cya obocHoOBan Ta-
Koe peLleHue Tem, YTo, BCIeACTBME BBEAEHUA NHO-
CTPaHHbIMW rOCYAAaPCTBaMU B OTHOLWeHMK Poccum
1 Poccuen B OTHOLEHUN MHOCTPAHHbIX rOCyAapCTB
OorpaHnunTeNIbHbIX Mep, obpalleHne NHOCTPAHHO-
ro UCTUA C UCKOM K POCCUNCKOMY NNLLY ABAAETCA
3noynotpebneHriem NpaBom.

B paHHOM pene pemoHcTpupyetca Hebnaro-
NPVATHBIN AN MHOCTPAHHbIX AL, TPEHA, B COOT-
BETCTBUN C KOTOPbIM MHOCTPAHHOMY Ny MOTYT
OTKa3aTb B 3aLyuTe ero npasa /iiLib Ha OCHOBaHUM
NONUTUYECKON OOCTaHOBKN 1 «HEAPYKEeCTBEHHO-
CTV» CTPaHbl, C KOTOPOW Takoe L0 CBA3aHO. Takas
CUTyauma CTaBUT NoA BOMNPOC KOHCTUTYLMOHHbIE
NPWHLMMbI pa3geneHns BNacTn U He3aBUCUMOCTH
cypa.

11 mapTa 2022 roga ApbutpaxkHbiM cynom Mo-
CKOBCKOro OKpyra 6bino npuHATto Onpepenexve
no geny N2 A40-149699/2021, koTopbim 6bINno Npu-
OCTaHOBMEHO UCMOJHEHNE peLLeHI Cya0B NepBon
1 anennAuMOHHON MHCTaHUMK B nonb3y ncrua 000
«CUMEHC DHepreTukar. YKasaHHoe pelleHune ob6o-
CHOBbIBaNOCh TeM, YTO UCTeL, POCCUICKOE Iopuan-
yeckoe Lo, KOHTPONMPYETCA rPYNnon KOMMaHNi
CumeHc. B cBoto ouepegb rpynna komnaHunm Cu-
MEeHC 3asABuIa O NPNOCTAHOBIEHNW AeATENbHO-
CTV Ha TeppuTopun Poccunn, Uto «CcBUAETENbCTBYET
0 HEBO3MOXHOCTM U/UN 3aTPYAHUTENIbHOCTY BO3-
BpaTa OTBETUMKY NPUCYKOEHHbIX PaHee B NOJb3y
WNcTua geHexHbix cpencTs». MHbIMKU cnoBamum, cam
baKT TOro, UTo poCCUiickoe pUanYeckoe Lo
«KOHTPONUPYETCA» NHOCTPAHHOW FPymnnon KOM-
NnaHum, CBUAETENbCTBYET O TOM, UTO UCMONHATb
peLleHne B NONb3y TaKOro 1La He HYXKHO.

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

AHanornyHoe pelueHne 6bIi10 NPUHATO B aene
Ne A40-33406/2021, emy JaH KOMMEHTapUi B Ha-
CTOALLEM BbIMyCKe XXypHana. B atom gene cya npu-
OCTAaHOBWI NCMOJTHEHUE peLleHnA CydoB NepBom
1 anennAuMoHHON MHCTaHuMK B nonb3y OO0 «X/1
Imo6an ®opBapAVHr» B CBA3U C TEM, YTO YKa3aH-
HOe POCCUMNCKOEe KPUAMYECKOe NINLO KOHTPON-
pyeTca HeMeuKOoW rpynnon KomnaHun «Jonue
OXN XonguHr». MNpwn 3Tom cya cocnanca Ha To, YTo
rpynna komnaHun [1XJ13aasmna o npuocTaHoBe-
HUW CBOEN AeATeNbHOCTU Ha TeppuTopumn Poccnn,
YTO He COOTBETCTBYeT AeNCTBUTENbHOCTU. Takoe
pelleHne B ouepefHON pa3 AEMOHCTPUPYET, UTo
ANA NPUOCTAaHOBEHUA NCMOSTHEHUA B MOMb3Y NHO-
CTPaHHOro Nnua OCTaTOYHA NNLLb €ro CBA3b C «He-
OPY>KeCTBEHHbIMU» CTPaHaMMU.

OTOoenbHO OTMETMM, YTO B 060UX Aenax o Npu-
OCTAHOBJIEHUM UCMONTHEHUA OTBETUUKIN HE Npefo-
CTaBUIN KaKoro-nnbo BCTpeyHoro obecneyeHus.
Takasa cuTyaumsa co3gaet BO3MOXKHOCTb 1A OTBET-
UMKOB N30aBUTHCA OT aKTUBOB, BCNIEACTBME YEro
WHOCTPaHHbIe fiMLa NONPOCTY He NoayyaT npuyun-
TaloLWmMecs UM CYMMbl B MOJSTHOM 06beme.

WUtor

Bcero apbutpaxHbimu cynamu 3a o6o3peBa-
eMmblli nepuog 6b110 NpuHATO 184 akTa No «mop-
ckuM» genam. Cpean HMX 6onbluasi YaCTb CMOPOB
Oblna NOCBsALLEHA BONPOCAM YaCTHOTO MOPCKOTO
npaea — 103. CTOpOHbI, KaK 1 paHblue, Yalle Bce-
ro Cropunn O HENCMNONIHEHUN AEeHEXHbIX 006A3a-
TeNbCTB 13 Pa3fIMYHbIX 4OTOBOPOB. B o6nactu ny-
6MYHOrO NpaBa 60Jiblle BCEro CMOPOB Bbi3biBalOT
peLleHna o NPUBNEYEHUN K AAMUHUCTPATUBHOM
OTBETCTBEHHOCTW 3a HE3aKOHHOE nepeceyeHmne
rPaHMLbl 1 TAMOXEHHbIE HapYLLEHNS.

Kpome Toro, 6b1a1 0603HaUYeHbl HECKOJIbKO CY-
LebHbIX peLueHni, LeMOHCTPYPYIOLWNX TPEHA POC-
CUNCKOM cyaebHOM NPaKTUKM Ha AUCKPUMUHALNIO
WMHOCTPaHHbIX nnu. Ham ocTaeTca nuwb HageAaTbes,
YTO STOT TPEH[, HE MPEBPATUTCA B YCTOABLUYHOCA
NPaKTKKY, 1 paccmaTprBaeMble Aefla OCTaHyTCA
B ICTOPUN NNLLb KaK eAUHUYHbIE ClyYaun HapyLue-
HUA NPUHLMMNOB pa3aeneHna BNacTu 1N He3aBnUCU-
MOCTU CYAa. =
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II. REVIEW OF RUSSIAN CASE LAW

Statistics and General Overview

d

The first issue of the journal “Maritime Law’
in 2022 covers the calendar period from January
to March 2022. We summarise the quarterly sta-
tistics on “maritime” disputes heard by commer-
cial courts. As before, the most significant cases
have been reviewed and commented on in the
journal. Furthermore, we point to an unfavour-
able trend for foreign persons in Russian judicial
practice.

Cases heard in courts of cassation instance
(courts of districts)

Between January and March 2022, the court
of cassation instance issued 16 rulings in which
the Merchant Shipping Code of the Russian Fed-
eration (hereinafter - MSC RF) was mentioned.
Three of these cases involved challenges to the
arrest of the vessels in a bankruptcy case and
two involved occasional references to the MSC

RF in connection with a compulsory pre-action
procedure.

Two of the 12 truly “maritime” cases dealt with is-
sues of public maritime law, in particular, challeng-
ing the judgements on administrative and customs
violations. The remaining 10 cases dealt with the
issues of private maritime law, including the re-
covery of debts under time charter and carriage of
goods agreements, as well as arrests of the vessels.

Particular attention should be paid to the Re-
view of Judicial Practice in Disputes Arising from
Contracts of Carriage of Goods and Freight For-
warding adopted by the Commercial Court of the
West Siberian District dated 18 January 2022.

During the period under review, the Commercial
Court of the Far Eastern District had the highest
number of “maritime” cases (4).

Below is a table showing the distribution of
“maritime” cases between the courts of cassation
instance.

District Courts

Categories of Cases

The Commercial Court 4 cases in total

of the Far Eastern District

agreement (1)

- on challenging the arrest of a vessel in a bankruptcy case (1)
- on recovery under a bareboat charter with a buy-out clause

- on recovery of damages caused to the cargo under the carriage of
goods agreement (1)

- on recovery of losses from the charterer due to failure to deliver the
vessel under time charter agreement (1)

- on recovery of damages caused to the environment (1)

- on recovery under the time-charter (1)

The Commercial Court 1 case in total

of the Volga District

- on declaring unlawful the decision of the customs authority to
amend the goods declaration (1)
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District Courts

Categories of Cases

The Commercial Court 1 case in total
of the Northwestern District

agreement (1)

- on recovery of damages for failure to fulfil the transhipment

The Commercial Court of the | 1 case in total

North Caucasus District

- on recovery under the carriage of oil-products agreement (1)

The Commercial Court 2 cases in total

of the Central District

- on challenging the decision to refuse to grant subsidies for
reimbursement of costs related to fishing (1)
- recovery under the passenger transport services agreement (1)

Cases heard in courts of appeal

There were 55 cases in the courts of appeal
during the period under review in which the MSC
RF was mentioned. Only 27 of these cases were
truly “maritime” disputes. In the remaining cases,
there were occasional references to the MSC RF in
relation to time-bar limitations and a compulsory
pre-action procedure set out in this Code. 10 of
these 27 “maritime” cases were matters of public
law and 17 were matters of private maritime law.

In the public law field, the courts of appeal
mainly dealt with administrative liability for illegal
border crossing and customs violations. Private
law “maritime” cases dealt with damages caused
to the cargo, recovery under time charter, carriage
of goods, and maritime agency agreements.

The Fifth Commercial Court of Appeal handled
the largest number of cases, eight of which were
in private law matters.

Below is a visual table similar to the one for the
courts of cassation instance.

Courts of Appeal Categories of cases

The 51" Commercial Court | 10 cases in total
of Appeal (hereinafter —
CCA) agreement (1)

agreement (1)

agreement (1)

border crossing (1)

- on non-delivery of goods due to the failure to fulfil a time-charter

- on cancelling the arrest of the vessel (1)
- on recovery of the losses under the carriage of the oil-products

- on recovery under the oily water collection agreement (1)
- on recovery damages caused by a container failing during the carriage (1)
- on recovery of the losses for non-performance of the carriage

- on challenging the acts imposing administrative liability for the illegal

- on challenging the acts imposing administrative liability for violation in
the customs declaration of the goods (1)

- on recovery under the time charter agreement (1)

- on recovery of the insurance compensation (1)

The 8" CCA 1 case in total
- on recovery of the demurrage (1)
The 9 CCA 2 cases in total

- on recovery under the vessel maintenance agreement (1)
- on recovery of the losses for non-performance of the carriage agreement (1)

45



MOPCKOE NMPABO | MARITIME LAW | 1 = 2022

Courts of Appeal Categories of cases

The 12t CCA 1 case in total

- on recovery under the time charter agreement (1)

The 15t CCA 7 cases in total

vessel (1)

- on recovery under the maritime agency agreement (2)

- on challenging the acts imposing administrative liability for carrying out
activities with exposed location single buoy mooring without a license (1)
—on recovery under time charter agreement (1)

- on declaring unlawful the decision of the customs authority to amend
the goods declaration (2)

- on challenging the decision to refuse registration of the rights to the

The 16t CCA 1 case in total

border crossing (1)

- on challenging the acts imposing administrative liability for the illegal

The 20t CCA 1 case in total

service charges (1)

- on declaring unlawful the demands for payments of the passenger

Disputes in courts of the first instance

In the Archive of commercial courts judgements
(ras.arbitr.ru), we could find 145 judgements re-
lating to “maritime disputes” for the period under
review. The search was carried out on the request
of the keywords “MSC RF” (38 judgements, 26 of
which dealt with private law matters), “time char-
ter” (13 judgements, 9 of which were private law
matters), “bareboat charter” (8 judgements, 4 of
which were private law cases), “harbour master”
(85 judgements, 36 of which were private law dis-
putes), pilotage (one private law case).

Therefore, in the first instance courts, there were
76 disputes dealing with private law matters and
69 cases dealing with public law matters.

In the private law field, the vast majority of cas-
es are disputes to recover under various types of
agreements, in particular, carriage of goods, mar-
itime agency, and transhipment agreements. Fur-
thermore, there are disputes to recover demurrage
and berthing fees, the latter as unjust enrichment.
A separate category of environmental damage cas-
es can be identified.

Public law cases mainly focus on unlawful ad-
ministrative liability for illegal cross bordering and
violations of the rules on customs declarations.
Moreover, decisions to amend customs declara-
tions and to refuse registration of vessels and port
facilities in the relevant registers are disputed. Tax
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offence disputes related to an artificial reduction of
taxes on vessels and the sum of excise duties for the
biological recourses are also considered.

Discriminatory judgements against
foreign persons

Due to the political environment in February-
March 2022, several discriminatory judgements
against foreign persons were issued in Russia.

One such judgement is the Judgement of the
Commercial Court of Kirovskaya Oblast No. A28-
11930/2021 dated 03 March 2022.The court refused
to protect the foreign claimant’s exclusive rights to
the “images of Peppa Pig, Papa Pig”. The courts justi-
fied this conclusion by stating that the claim against
the Russian person constituted an abuse of rights
due to restrictive measures imposed by foreign
states in Russia and by Russia on foreign states.

This case demonstrates an unfavourable trend
for foreign persons, whereby a foreign person may
be denied the protection of its rights merely on
the basis of the political environment and “un-
friendliness” of the country with which this person
is connected. This situation calls into question the
constitutional principles of separation of powers
and judicial independence.

On 11 March 2022, the Commercial Court of the
Moscow District issued a Ruling in case No. A40-
149699/2021 suspending the enforcement of the



judgements of the courts of the first and appellate
instances in favour of the Claimant, Siemens Ener-
getika LLC. This Ruling is based on the fact that the
Claimant, the Russian legal entity, was controlled by
the Siemens Group. Siemens Group, in turn, stated
that it had suspended its activities in Russia, which
“indicates that it is impossible and/or difficult to
recover to the Defendant the money previously
awarded in favour of the Claimant”. In other words,
the fact that a Russian legal entity is “controlled”
by a foreign group of companies indicates that it
is no need to enforce the judgement in favour of
such a person.

A similar judgement was issued in case No. A40-
3406/2021, which is commented on in this issue of
the journal. In this case, the court suspended en-
forcement of the judgements of the courts of the
first and appellate instances in favour of DHL Global
Forwarding LLC due to the fact that the said Russian
legal entity is controlled by the German group of
companies Dutch DHL Holding. The court referred to
the fact that the DHL group declared that it suspends
its activities in Russia. It is not true. This judgement
demonstrates once again that only the connection
with an “unfriendly” country is sufficient to suspend
enforcement in favour of the foreign person.

Il. REVIEW OF RUSSIAN CASE LAW

We note that in both suspension cases, the De-
fendants have not provided any counter security.
This situation creates an opportunity for the De-
fendants to dispose of their assets. As a result, the
foreign persons will not receive the full amount
due to them.

Conclusion

Therefore, in the calendar period under review,
commercial courts heard 184 maritime disputes.
The majority of disputes were private maritime law
matters (103 disputes). The parties, as before, more
frequently disputed over the non-performance of
monetary obligations under various contracts. In
the public law field, decisions on administrative
liability for illegal border crossing and customs vio-
lations caused the most disputes.

Moreover, several judgements were identified
as demonstrating a trend in Russian judicial prac-
tice to discriminate against foreign persons. We
can only hope that this trend will not become an
established practice and that these judgements will
remain in history as isolated cases of violations of
the principles of separation of powers and judicial
independence. =
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KoHcTtaHTuH MyTpA,

KaHAMAAT PUANYECKUX HaYK,

npenopasaTtenb HauoHanbHOro nccnefoBaTeNnbCKoro yHuBepcuTeTa
«Bbicwwan wKkona skoHoMuKK» (CaHKT-MeTepbypr)

B pemepepnixe He ysmnaenu ybbiTKa

cyAOBN3AENbL3

KommeHnmaputi k 0eny N2 A70-14648/2021 (DIYr «<KAmomepiom» v.

000 «3ancubezasnpom-lazuguxkayus»)

®akTbl. BecHon 2020 roga OI'yr «<Aromenot»
(ncTeu) ocyLlecTBAAN MOPCKYIO MePeBO3KY rpy30B
ana 000 «3ancubrasnpom-rasndukaums» (otTeeT-
UYMK) Ha aTOMHOM JINXTEPOBO3e-KOHTEHEPOBO3€e
«CeBMOpPMYTb».

B nopTtax norpysKku v BbIrpy3Ku B pe3ynbraTte
MpPeBbIWEHNA CTAIMNHOIO BPEMEHM Y UCTLA BO3-
HUKNO TpeboBaHKe No AemepenKy 1 HeyCcTolKe,
C KOTOPbIMM OH 06paTMCA K OTBETUMKY. OTBETUVK
TpeboBaHUe He VCMOMHWI, B CBA3U C YeM ncTel
ob6paTuncs B CyA.

Cypne6Hbie akTbl. Cya nepBoi MHCTaHLMM NOA-
TBepann GakT NpoCToa CcyaHa CBEPX CTaIUNHOMO
BPEMEHU 1 NpULLIEN K BbIBOAY O HaNMUYMK OCHO-
BaHMI ONA B3bICKaHMA NaaTbl 3a NPOCTON (geme-
penxa), a B CBA3U C HapyLleHreM obA3aTesbCTBa
Mo CBOEBPEMEHHOW OonfaTe AeMepeaxa — 0 Hanu-
YN OCHOBaHUI ANA B3bICKaHNA HEYCTOMKM 3a He-
CBOEBpPEMEHHY!I0 ynnaTy aemepenxa. TpeboBaHums
ncTua 6binn yooBEeTBOPEHbI B NONIHOM 06beme.

OTBeTUMK 06>kas1Io0Ban B aneIALUMOHHOM Nopsia-
Ke pelueHne Cyfa B YacTu B3blICKAHNA HEYCTOMKMY,
OfHaKo, Cyq anennAUMOHHON MHCTaHLMW BbIBOAbI
cyda nepBoOW MHCTaHLUMW NOAAepXar.

KommeHTapui:
Poccuitckaa cypebHasa npaktuka rno Bonpo-
Cy HaynCeHNA NPOLEHTOB Ha CyMMy Aemepes-
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»Ka cKnaablBanacb NpoTMBopeurBo. loctaTouHO
ONUTENbHbI Nepuoa BpemMeHu Habnaanacb
TEHAEHLMA K OTKa3y B NOoJOOHbIX TpeboBaHUSAX:
cyAbu KBanuduLumMpoBanu gemepen B KauecTse
rpakgaHCKo-NpaBoOBOW OTBETCTBEHHOCTU. Yalye
BCEro CyAbl He faBann 0ObACHEHWI, MOYeMy pac-
LEHMBAIOT AEMEpPEK B KauecTBe NOCNeACTBUA Ha-
pyweHus gorosopa. Micxopa ns Tekctos cyaebHbIx
AKTOB, MOXKHO MPEANOSIOKNTb, UTO B NMOAABAAOLEM
6ONbLUMHCTBE CJlyYaeB BbIBOAbI O HEBO3MOXHOCTY
HauMCNIeHNA NPOLIEHTOB Ha CYMMY iIeMepefyKa cae-
NaHbl HA OCHOBAHUN YCNTOBUIA KOHKPETHbIX fOrOBO-
OB, B KOTOPbIX AEMepeaX NPSMO MMEHOBANCA OT-
BETCTBEHHOCTbIO. B Takmx genax 3avacTyto ycnosums
0 gemepenyke nMbo BKOYanMCh B pasgen ob oT-
BETCTBEHHOCTU, NGO AemMepenK NPAMO UMEHO-
Banu Heyctonkon (Hanpumep, A40-128757/2021),
wrpadpom (Hanpumep, A46-10464/2021) nnn Ha-
ob6oporT. MNocnegHun cnyya — Hanbonee yacTo
BCTpeuvatoLwanaca keanubukauma cyaamm gemepes-
»a KaK caHKL1K 3a HapyLleHve forosopa. lopa3go
pexe B gemepenxe BUAAT yObITKU. Tak, Hanpumep,
B Aene N°A32-49247/2021 cyn yKkasan, uYto geme-
pen Mo CyLlecTBy He ABNAeTCA HYU GppaxTom (nna-
TOW, BO3HarpaxxaeHunem) rno JoroBopy MOpPCKOWN
nepeBO3KU, HY BO3MELLEHMEM YObITKOB, MOCKOSIb-
Ky ero B3blCKaHMe He MOCTaB/IEHO B 3aBUCUMOCTb
OT TOro, AeNCTBUTENbHO NN MOHEC MepeBO3UYMK
yObITKM 1 1X pa3mepbl. [TprmeyaTenbHoO, YTo pe-



LeHNe BbIHECEHO B TO Xe BPeMs, UTO 1 CyAe6HbIN
aKT N0 KOMMEHTPYEMOMY feny.

O6paTtHaa no3nuyua (oemepenx Kak nnata)
paHblle nogaep»kmBanacb CygbAMM JOCTaTOYHO
HeOXOTHO, OHAKO, CYAA NO BCEMY, MPaKTUKa Mmef-
NEHHO MEHAETCA B MPOTUBOMOJIOMKHYIO CTOPOHY.

MocTaBneHHbIN BOMPOC ABNAETCA He TONbKO Te-
OpEeTNYECKUM, HO UMEET U NMPaKTMYECKOe 3HaueHue.
Ha npumepe KOMMEHTHPYemMoro fefia 3To BOnpoc
BO3MOXHOCTW HAUMCIIEHNA HEYCTOMKMN Ha CyMMy
Aemepenxa. Ha noBepxHoOCTU nexar u gpyrue
npakTnYecKmne rpaHmn Bonpoca — Hanpumep, pas-
JINYHBIN NpeaMeT AOoKa3biBaHUA B 3aBUCMMOCTU
OT TOr0 WS IHOTO MOAXOAA K NPUPOAE AieEMepeXa,
WAW, HanpUmep, BO3MOXXHOCTb NMPUMEHEeHNA CTa-
Tou 333 TK PO ana uenen cHmXeHna gemepenska,
UnK, CKaxxem, cyabba aemepeska npu ero BkIoye-
HUW B peecTp TpeboBaHUI KPeanTOPOB AOMKHNKA-
6aHKpoTa. [locnegHUn Bonpoc cTan npeameTom
BHVMMaHWA, Hanpumep, B HegaBHeM 6aHKPOTHOM
adene A56-42311/2021, rge cyn He yCMOTpPEen OCHO-
BaHUW ANA NPU3HAHWA geMepenxa HeYyCTONKON
1 KBanndMUMpOBan ero Kak peanbHbi yuwepob,
BKJIOUMB €ro B TPeTbio oyepelb peecTpa Tpebo-
BaHW KpeanTopoB JomKkHMKa. CnpaBegnmBoctum
paau peyb LWia 06 aHanornMyHom Hopme ctatbu 120
KBBT PO, B KoTOpol NnpegycmaTpuBaeTcs BO3Me-
LeHrie UMEHHO YObITKOB 3a CBEPXHOPMATVBHbI
npocTtoin. NIHbIMn cnoBamm, OGHO U TO e ABJie-
HUe MMeeT pas3nnyHyto keanudpukauuio B KTM PO
n KBBT PO, uto BHOCHT elle 6onbluyto Heonpeae-
NEHHOCTb C YY4eTOM pa3rpaHnYeHna NprMeHeHns
HOPM [1ByX KOLLEKCOB.

KoMmmeHTMpyemoe feno Ha nepBbi B3rnajg
HuYyem He NpumeyaTenbHoe, ero ¢pabyna makcm-
ManbHo npocTa. M Tem He meHee no6OoMNbITHO OHO
B MepBYIo ouepeb TeMm, UTO 0OKaNloBaHUe peLle-
HUA Cya OCHOBAHO He Ha SKOHOMUYECKOM VHTe-
pece 3aABMTeNA B HapyLEHHOM fpaBse. 3TO BUAHO
13 TOrO, YTO OTBETUMK HE COrnacuica C peLleHnem
NNLWb B YaCTX MU3EPHON CyMMbl MPOLIEHTOB, @ He
CyMMbl OCHOBHOTO fgonra (5 456 pybneii npoueH-
TOB OTHOCUTeNbHO 6 820 000 py6nein femepenxa).
OTueTnMBO NPOCNEXNBAETCA LieNleHanpPaBIeHHbIN
NHTEpeC B NPOACHEHWI OTAENIbHO B3ATOrO BOMNPO-
Ca — BO3MOXKHOCTMW HAUNCIIEHNA HEYCTOMKM Ha CyM-
My femepepska. OTOT BOMPOC BCeueno 3aBUCuT
OT NPaBOBOW NpUpoAbl AemMepeaKa. Takon nogxon
OTBETYMKA K BONPOCY BbI3bIBAET JIOOOMLITCTBO, HO,
K COXaNeHnio, Kak NoKa3anocb, He BCTpeTuBLIee
NMOHVIMaHWA CyAa C TOUYKU 3peHUsA Lenmn obxanosa-
HUA peLleHna 3aaBuTenem (nonyvyeHne pasBepHy-
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TOro 06bACHEHMS, MOUYeMy AeMepen X He ABNAeTCA
MEepPOW OTBETCTBEHHOCTN).

Tem He meHee cy anennALNOHHON UHCTaHL K
NMOAYEPKHYN 3TO 0OCTOATENBLCTBO, YKa3aBs, UTo Cnop
MeXXay CTOpOHaMu, NO CyTu, CBOAUTCA K onpepje-
NIEeHUIO NPaABOBO NPUPOAbI AeMepeaa 1, COOT-
BETCTBEHHO, OTCYTCTBUIO U HANINYMIO OCHOBAHUA
LA HAYNCNIEHMA HEYCTOMKM Ha CyMMY iIeMepexa.
MosToMy paccmaTpmuBaemMoe ef10 MOXKHO OTHEeCTH
K nonbiTke GopmMmnpoBaHna onpeneneHHon cyaeob-
HOWM NPaKTUKM (K COXKaneHunto, 3Ta NonbiTka Obina
ocTaB/ieHa 6e3 KaccaLMoHHOro ob6anoBaHus).

Mo3nuyma nctua B gene coctosana B TOM, UTO
JemepenX He ABNAETCA OTBETCTBEHHOCTbIO 3a Ha-
pyLueHne JOoroBopa MOPCKOW NepeBO3KN rpysa,
a npenAcTaBnseT cobol camocToATeSIbHOe FpaXk-
JaHCKO-MpaBoOBoOe 0653aTeNnbCcTBO, foNycKawLee
HauMUC/IeHME HEYCTOMKM Ha CYMMY AieMeperKa.

OTBeTUMK, HAOOOPOT, HacTanBas Ha TOM, YTO Aie-
MepemX npencTtaBnaeT cobon rpaxxgaHcko-npa-
BOBYIO CaHKLMIO 32 HEHaA/1exallee UCMOoJTHeHme
06A3aTenbCTBa B BUAE HEYCTOMKMU, B CBA3N C YEM
Hauunc/ieHe HeYCTOMKN Ha CyMMy fieMepenxa
npuseneT K ABOMHON OTBETCTBEHHOCTM 3@ OAHO
HapyLeHve obA3aTenbCTBa.

Tonkya Hopmy cTaTbu 132 KTM PO, cyg anen-
NAUNOHHONM MHCTaHLMW NPULLEN K BbIBOZY O TOM,
yTo AemMepenK He SBNAeTCA HU WTpadoM, HU He-
YCTOVKOW, HO npeacTaBnaeT cobow nnaty 3a npo-
CTOW CyZiHa B TEYEHWE KOHTPCTANMIAHOIO BPEMEHM
N CaMOCTOATENIbHOE rPaXaHCKO-MpaBoBoe 0bA3a-
TeNbCTBO dpaxToBaTens.

[To BCcen BMAMMOCTIK, 3TOT BbIBOA OCHOBAH
Ha GYKBa/IbHOM COfepaHNN yKa3aHHOW CTaTby
W aHaNOTMYHbIX MOSIOXKEHNAX JOTOBOPA, KOTOPbIE
VMEeHYIOT leMmepeeM MMEHHO NaTy 3a NPOCTON
cygHa. MNogobHas dopmynpoBKa MOXeT cBuae-
TeNbCTBOBATb O TOM, UTO 3aKOHOZATESb, KOHCTPYU-
pya gemepenK B pOCCUNCKOM MNpaBe, BEPOATHO,
nmen Beuay GppaHLy3CKylo moaenb gemepesxa
(nononHuTenbHaA nNnara 3a AOMONHUTENTbHOE Bpe-
Ms IPY30BbIX orepauuii Hapagy ¢ 06583aHHOCTbIO
no onsiate ppaxrta, B KOTOPbIA MO YMOMYAHUIO «3a-
LUMBAETCA» OMnaTa 3a nepuog NpoBefeHnsA rpy3o-
BbIX OMnepaLuii), a He aHIMMIACKYI0 Mmoaenb (3apa-
Hee OLEeHEHHbIE YObITKN, BbI3BaHHbIE HAPYLLUEHVEM
06A3aHHOCTU OCYLLECTBUTb FPYy30Bble onepaymm
B TEYEHVE OrPaHMUYEHHOro CTaIMIMHOTO BPEMEHMN).
Kpome Toro, ctatba 132 KTM PO nomeuleHa B na-
parpad 2 rnabl VIl kogekca, NOCBALLEHHbIN UC-
NOJSIHEHMIO AOrOBOPAa MOPCKOW NepeBO3KN rpy3a,
B TO BpeMsA Kak NosioXKeHns 06 OTBETCTBEHHOCTH
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Mo LOroBOpY BbIHECEHbI B OTAESbHbIN naparpad 8.
M3 TekcTa noctaHOBNEHUA Cyfa aneiALNOHHON
WHCTaHLMN MOXHO CAenaTb BbIBOA, YTO CYA He OT-
Hec Jemepe X K OTBETCTBEHHOCTY 3a HapyLleHune
LOrOBOPHbIX 006513aTENbCTB, PYKOBOACTBYACH NPU-
MEPHO TaKNMM COOOPaKeEHUAMN.

KaxkeTca, uto B dopmynmpoBke ctatbu 132
KTM P® HMUTO NpAMO He CBUAETENbCTBYET O TOM,
UTO peyb MAET UMEHHO O HapyLUeHMN JOroBopa
CO CTOPOHbI ppaxToBaTena. TepMUH «NPOCTON Cya-
Ha» BOBCe He 06A3aTeNIbHO JOJIKEH paccMmaTpu-
BaTbCA Kak HapylleHue, ecim AOoNyCTUTb NOTUKY
npefocTaBneHna CyaHa Nog rpy3oBble onepauum
3a NnaTy B TeYeHne CornacoBaHHOro OCHOBHOMO
1 JOMONHUTENBHOrO BPEMEHM (XOTA 3TO He COBCEM
TaK, UTO fOCTAaTOYHO JIerKO NPOAEMOHCTPUPOBATb
Ha NpvMepe pasnnyuna perncoBoro YapTepa 1 Tanm-
yapTepa C TOUKM 3pEHMA SKOHOMMKN STUX OrOBO-
poB). Jlornka cyfa Takxke MoXKeT 6biTb MoaAepa-
Ha n ctatben 135 KTM P®, KoTopasa Ha KOHTpacTe
co ctatben 132 KTM PO ogHO3HauyHO onpeaenser,
4YTO 3a Npegenamm KOHTPCTANIMMHOIO BpeMeH!
(koTOpOe paccMaTpUBAETCA Kak AOMONHMUTENIbHOE
Bpems AA rpy30BbIX onepaumii No CornacoBaH-
HOW CTaBKe NJaTbl) HACTYNaeT UMEHHO OTBETCTBEH-
HOCTb. VIHbIMK CrioBamu, 4O 3TOrO MOMEHTa O Ha-
pylweHunn gorosopa GppaxTtoBaTeseM peuv natm
He morkeT. OfHaKo nocnegHun Te3nc onposepraeT
yTBEPXKAEHME O PACMONIOKEHNN B KOJeKCe HOPM
0 Aemepepxe BHe Hopm 06 OTBETCTBEHHOCTH (Jo-
BOJ, B NOJib3y AemepefKa Kak nnatbl Mo JOroBo-
py), HO 3TO cKopee npobnema 3aKOHOAATESIbHOM
TEXHUKN. [1pyror BOMPOC, YTO Ha NpaKkTuKe yalle
BCEro CTOPOHbI YCTaHaBNMBAOT MPaBUo “once on
demurrage, always on demurrage”. [pumeHeHne
3TOro NpaBwia B MoAeNN «aemepe Kak rnsiara»
MOKET NPUBECTU K KYpbe3HbIM cuTyaumam. Ha-
npumep, B YCIOBMAX CYLECTBEHHbIX 3ajepXeK
B rPy30BblIX onepauuax (Hegenu n gaxe mecaupl).
MockonbKy Takre 3afepXKu He ByayT cumTaTbCA
HapyLleHnem gorosopa u 6ygyT onnaymBaTbCA
no CTaBKke AeMepepa, CyfoBnageneL, MOXeT OKa-
3aTbCA B CMTyaL MM HEBO3MOXKHOCTI PaCTOPXKEHUA
[OroBopa, Hanpumep, B CBA3M C €ro CyLLeCTBEHHbIM
HapyLlleHem ppaxToBaTenem B BMAe HeaeKBaT-
HOW 3aflepP>KKK B rpy30BbIX onepalmsx, B TO BpeMms
Kak pbIHOK NepeBO3KM MOXeT B 3TOT CyLLeCTBeH-
HbI NEePUOA, 3a4ePXKN 3HAUUTENBHO BblPacTy, YTO
BJieKs10 6bl YObITKM CyfoBnafenbLa U HUBENNPOBA-
no 6bl pasmep gemepeprka B TEKyLLEM JOroBope.
970 co3aBasnio Obl HEOOOCHOBAHHbIN AncHanaHc
NHTEPEeCOB CTOPOH.
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[loBO#OM He B MOMb3y AeMepeKa Kak onos-
HUTENbHOW MNaTbl 3a BPeMA rpy30BbIX ornepayuii
TaKKe ABNAeTCA TOT GaKT, UTO B OTCYTCTBME COrfa-
COBaHHOW CTaBKM fiemeperka ero pasmep onpe-
LenaeTcsa pacxofamMu Ha cojepaHue CyfjHa 1 ero
3Kkmnaxa. C o4HOWN CTOPOHbI, B 3TOM YeTKO Mpo-
CNneXXmnBaeTcsa KOMMNeHcaTopHasa yHKLMA geme-
pefa Kak OTBETCTBEHHOCTU 1 AIBHO OTCYTCTBYeT
3/1eMeHT BO3HarpaxaeHua 3a gononHuTesbHoe
BpemsA rpy3oBbix onepayuin. C gpyrom CTOPOHbI,
AemepenK Ha NpaKkTuKe yCTaHaBAMBaeTCA CTOPO-
HamMu Bcerga, M B HEM NOYTW BCerfa yynTbiBaloT-
CA He TONbKO pacxofbl Ha CYQHO 1 3KMMaX, HO U
BO3MOXHaA YNyLlWeHHasa BbIrof4a OT 3afepXKu
B TEKyLLeM peice nnMbo No TEKYLMM PbIHOYHbIM
LueHam, nM6o gaxe no 60MbLWKM Ha Ciyyal BO3-
MOXHOTO NoAbeMa pblHKa (B 4aCTHOCTU, MO 3TOM
NPUYMNHE aHININCKOe NPaBO BUAWT B AeMepenKe
3apaHee oLeHeHHble YObITKM — yObITKM He TONbKO
OT PacXO[0B Ha coflepKaHue CygHa 1 3Kunaxa
(peanbHbIn yuep6), HO 1 yNyLWEHHON BbIFOAbI).
[emepenx TakKe MOXeT ObITb onpeaesieH CTaB-
Kamu, 06bIYHO MPUHATLIMY B COOTBETCTBYIOLLEM
NnopTy, B OTCYTCTBUE COrNaLIeHNsa CTOPOH (aBTopy
Heun3BeCTHO, Kakum o6pazom GopmupyoTca Takme
CTaBKW, HO NpearnosaraeT, YTo, CKopee BCero, pac-
X0[aMW Ha CopeprkaHue CyfHa 1 ero skmnaxa,
NMOCKOJIbKY yYeT ynyLleHHOWM BbIroAbl CyfoBAa-
JenbleM B JeMepeaxe OCHOBaH Ha ero Kommep-
YeCkOM NHTepece, KOTOPbIV y NOpTa OTCYTCTBYET),
NO3TOMY TaKoW C/lyyal B MeHbLUeln CTeNeHn MOX-
HO MpPM3HaTb JOBOLOM B NOJIb3y AeMepena Kak
JOMOJIHUTENbHOW NNaTbl.

O6ocHOBaHMe TOro, NoYemy Cyf B Utore go-
NyCcTUN Hauuc/eHne HeYCTOMKU Ha feMepeniK
B KOMMEHTMPYEMOM fienie, KaxeTca chopmynu-
POBAHHbBIM He C/INWKOM YAAYHO Y MOXET CTaTb
npo6siemMaTUUHbIM B AaJibHelwemM npaBonpu-
MEHeHMK, ecn Ha aeno 6yayT ccbinaTbCa B ApY-
rmx cnopax. Tak, B pe3ynbrate yKa3aHusa cygom
Ha TO, YTO Aemepen He OTHEeCEH K OTBETCTBEH-
HOCTV 3a HapyLLEHNE LOrOBOPHbIX 06513aTeNbCTB
MMEHHO CTOPOHaMM, OCTaeTcA oLylleHue, 6yaTo
6bl CTOPOHbI CBOMM corJlalieHremM MoryT cdop-
MynMpoBaTb 06paTHOE yC/IoBME, MPU KOTOPOM
[OroBOPATCA O AemMepenrke Kak CaHKUWUK 3a Ha-
pyweHune goroeopa. Taknm obpasom, cya npu-
XOAWUT K MPOTUBOPEUYMBOMY BbIBOAY O TOM, UTO
ctatba 132 KTM PO BnguT B flemepen»ke nnaty
3a JOMNONIHUTENIbHOE BPEMA FPy30BbIX onepauuii,
HO TaK>Ke C/IOBHO Obl JOMyCKaeT Npu3HaHKe 3a ge-
Mepemkem 1 3HaueHne caHkuum. OUeBMAHO, YTO



ctatba 132 KTM PO moxeT npegnonaratbh nuiib
O VIH 13 3TUX ABYX BAPUAHTOB, CTOPOHbI HE MOTYT
MeHATb NPaBOBYI0 NPUPOAY Aemepeaxa CBOUM
cornaweHvem 1 nNo cBoemy ycMmoTpeHuio. Ecnu
cynebHaa npakTMka BUAWT B feMmepenKe B KOH-
TekcTe ctatbn 132 KTM PO Bce-Takn oTaenbHoe
06A3aTeNnbCTBO MO OMJaTe B pamMKax okasaHus
ycnyr no nepeBo3ke, To0 GOPMyNINPOBKU B AO-
roBopax o AeMepenrke Kak CaHKumu cygbl 6yayT
nepekBanuPpuLMPOBaTb B 3aBUCMMOCTN OT KOH-
KpeTHbIX YCNOBMWI JOrOBOPOB B HEYCTOMKY HapAay
C JeMepenKeM KaK nnartoun, npegyCMoTpPeHHON
[OroBOPOM MJIN 3aKOHOM (Yallle BCEro CTOPOHDI
B AEWCTBUTENbHOCTY COMNacoBbIBAOT OObIYHYIO
HeyCTOMKY 1 oLIMOOYHO UMEHYIOT ee B JOroBOpax
aemepepyxem). Npu Takon cuTyauum cygosnage-
neL, B3bICKMBAIOLLMI HEYCTONKY, OLUMOOYHO CUmTa-
OLWNI ee feMepesKeM, PUCKYyeT NPOCTO NOTePATb
NpaBo Ha AeNCTBUTENbHbIN AeMepenrK, KOTOpPbIN
Ja)ke B OTCYTCTBME JOrOBOPHbIX MOSIOXKEHWUN 1 Me-
pekBanudrKaLmy «4OroBOPHOIo» «aeMepenkar
B OObIKHOBEHHYI0 HEYCTOWKY 3aKPEenseH 3aKOHOM,
Hanpumep, BBUAY COKPALLEHHbIX CPOKOB NCKOBOW
JAaBHOCTU (XOTA eCTb U MHaA NO3ULKMA, COrMacHO
KOTOpoli fieMepen Bcerga fomKeH ObITb cornaco-
BaH JOroBopoMm, a ctaTba 132 KTM PO BocnonHsaeT
NULLb OTCYTCTBME YC/IOBUA O pa3Mepe femepenKa,
HO He CaMOro npaga Ha femepen).

Taknum obpasom, cnefyet Npr3HaTh, YTO 3aKO-
HoAaTenbHOe perynnupoBaHue gemepenxa He gaet
OAHO3HAYHOro OTBETa Ha BOMPOC O ero Npupoge,
N MOXHO NPUBECTU [OBOAbI KaK B MOJb3y Aeme-
penrka Kak OTBETCTBEHHOCTU, TaK 1 B MOMb3y Jie-
Mepedka Kak JOMONHUTENIbHOW NiaTbl. YY4acTHU-
KaM MOPCKOW NepeBO3Kn ciefyeT yunTbiBaTb 3TN
obcToATenbcTBa Npy GOPMyNMPOBaAHNN YCIIOBUIA
0 iIeMepefyke B JOroBopax, MOAUYNHEHHbIX POCCUI-
CKOMY MpaBy, 1 NMOMbITKE MOAYNHEHMA «AeMepe-
Xa» peXkMmMmy OTBETCTBEHHOCTU WY JOMONHUTENb-
HOW NnaTbl NO [OrOBOPY.

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

B cuny He cnnwKom 60MbLLON 3HAUMMOCTM pac-
CMaTprBaemMoro Bonpoca ana obopoTa B LieSIoM
ToueuyHoe n3meHeHune Hopm KTM PO He npepacTas-
nAeTca uenecoobpasHbiM, NO3TOMY NPeanoyTyU-
TeNbHbIM CTaNio Obl peLleHre BOMPOCa B pamMmKax
[aBHO Ha3peslLuero rnobanbHoro pepopmmnpoBa-
HUA Kofekca (TpebyeT 3HaunTeNbHbIX PECYPCOB,
1 NO MHOTVM MPUYMHAM 3TO MafioBepPOATHO). bo-
nee pasyMmHbIN NyTb — Yepes pa3bACHEHNA BbICLLEN
cynebHol nHCTaHUMW. 3AeCb YMECTHO 3aMEeTUTb,
4TO pazbAcHeHUA NpumMmeHeHna KTM PO gaBanucb
oyeHb faBHo (MHPopmaumoHHoe nucbmo BAC PO
ot 13.08.2004 N° 81 «O630p NpaKTK/ NPUMEHEHMS
apbutpaxxHbiMu cygamu Kopgekca TOproBoro mope-
nnaeaHuAa Poccuiickon Oepepaumnny). HeCOMHeEHHO,
3a rofibl NpaBonpurMeHnTeNnbHoM npaktukn KTM PO
HaKOMWNOCb OCTaTOYHOE KONIMYECTBO BONPOCOB,
KOTOpble MOXHO OblJ10 6bl OTPa3NTb B HOBOM Pa3b-
AcHeHun BepxosHoro cyaa PO.

OcTaeTca nuwb NoceToBaTb, YTO B CUNY pas3-
JINYHBIX MPUYNH POCCUNCKME Cyabl MPU PacCMO-
TPEeHUM faxke KOHKPETHOrO M30/IMPOBAHHOIO BO-
npoca o NpaBOBOV NpUpoae Aemepenka He fe-
natT NogpoOHbIV aHanM3 1 He JAlOT Pa3BepPHYThIX
06bACHEHUI NPY OTBETE Ha NOCTaBNEHHbIE Nepes
HUMM BONPOCHI B OTANYME, HAMPUMEP, OT aHMNNIA-
CKOro CyAa, KOTOPbIA HEAABHO NMPVMEHW IOpW-
LMYeCKyto apXeosiorvio» Npv aHannse gemepenxa
B nene Eternall Bliss [K Line Pte Limited v Priminds
Shipping (HK) Co Limited (The Eternal Bliss) [2021]
EWCA Civ 1712]. Tako nogxop € pa3BepHyTon Mo-
TUBMPOBOYHOW YaCcTblo CyiebHOro akTta no Bonpo-
Cy NPaBOBOV NPUPOAbI feMepenKa CrnocobCTBO-
Bas Obl YMEHbLLIEHMIO MPOTMBOPEYNBON CyfeOHOM
NPaKTUKK 1 YBENIMYEHMIO NPaBOBON onpeaeseH-
HOCTMK. B NnpoTMBHOM cnyyae yyacTHUKN obopoTa
1 panble 6ynyT Habnogatb neproanyeckn no-
ABnAwLWmecs cygebHble akTbl, MPOTUBOPeYaLLe
APYr ApYry B TOM, YTO KacaeTcA TONIKOBAaHMA HOPM
KTM PO o gpemepepxe. =
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Demurrage Not Seen as Damages

Commentary to case No. A70-14648/2021

(FSUE “Atomflot” v. Zapsibgazprom-Gasification Ltd.)

Factual circumstances

In the spring of 2020 FSUE “Atomflot” (Claim-
ant) carried out maritime transportation of goods
for Zapsibgazprom-Gasification Ltd. (Defendant)
on the nuclear-powered lighter carrier-container
vessel “SEVMORPUT".

At the ports of loading and unloading, as a result
of exceeding the laytime, the claim for demurrage
and penalty arose. Claimant addressed the Defen-
dant. Defendant did not comply with the claim, so
the Claimant took the case to court.

Judgements

The court of the first instance confirmed the
detention of the vessel and concluded that there
were grounds for collecting a demurrage, and in
connection with the violation of the obligation to
pay demurrage on time, that there were grounds
for collecting a penalty for late payment of demur-
rage. And, due to the breach of the obligation for
timely payment of demurrage, the court concluded
there were grounds for penalty recovery. The court
found in favour of the Claimant in full.

Defendant appealed against the judgement in
terms of penalty. However, the court of appeal up-
held the judgement.

Commentary

Russian judicial practice on the issue of accru-
ing interest on the amount of demurrage has been
contradictory. For a long period of time, there was
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a tendency to reject such claims, judges quali-
fied demurrage as civil liability. In most cases, the
courts did not explain the reasons they regarded
demurrage as a consequence of a breach of con-
tract. Based on the texts of judgements, it can be
assumed that in the vast majority of cases the
conclusions that interest cannot be charged on
demurrage are based on the terms of specific con-
tracts in which demurrage was explicitly referred
to as liability. In such cases, demurrage was often
either included in the liability section or demur-
rage was expressly referred to as a penalty (e.g.,
see case No. A40-128757/2021), fine (e.g., see case
No. A46-10464/2021), or, vice versa, penalty or fine
were referred to as demurrage. The latter case is the
most common courts’ qualification of demurrage
as a sanction for breach of contract. Much less of-
ten demurrage is seen as losses. For example, in
case No. A32-49247/2021 the court stated that de-
murrage was in essence neither freight (payment,
remuneration) under the carriage of good by sea
agreement nor compensation for losses since its
recovery was not made conditional on whether
or not the carrier actual suffered the losses and its
amount. It is noteworthy that this judgement was
rendered at the same time as the judgement in the
commented case.

The reverse position (demurrage as payment)
used to be rather reluctantly supported by judges,
but it seems that the practice is slowly changing in
the opposite direction.



The question posed is not only theoretical but
also has practical importance. By the example of
commented case, this is the question of the pos-
sibility of accruing a penalty on the amount of
demurrage. Obviously, there are other practical
facets of the question, for example, the different
subject matter of evidence depending on the ap-
proach to the nature of demurrage, or the pos-
sibility of applying Art. 333 of the Civil Code of
Russia for the purposes of reducing demurrage, or
the fate of demurrage included in the register of
creditors of a bankrupt debtor. The latter issue was
the subject of attention, for instance, in the recent
bankruptcy case No. A56-42311/2021 where the
court found no reason to recognise the demur-
rage as penalty and qualified it as actual damage
and included it in the third priority of the debtor’s
creditor claims register. It should be mentioned
that it was a similar provision in Art. 120 of the
Inland Water Transport Code of the Russian Fed-
eration (hereinafter - the IWTC RF) which provides
exactly for compensation damages for excessive
detention time. In other words, the same phenom-
enon has different qualification in the Merchant
Shipping Code of the Russian Federation (herein-
after — the MSC RF) and IWTC RF.

At first glance, the case commented is unre-
markable and its circumstances are as simple as
possible. Nevertheless, it is interesting because the
appeal against the judgement is not based on the
economic interest of the Defendant in the violated
rights. It is obvious from the fact that the Defendant
disagreed with the judgment only as regards the
miserable sum of interest, and not the principal
debt (5,456 rubles of interest against 6,820,000 rub-
les of demurrage). There is a clear well-directed
interest in clarification one specific issue, i.e., the
possibility of imposing a penalty on the amount
of demurrage. This question depends entirely on
the legal nature of demurrage. The Defendant’s
approach to the issue is curious, but, unfortunate-
ly, did not seem to be understood by the court in
terms of the purpose of the Defendants’ appeal
(obtaining a detailed explanation of why demur-
rage is not a measure of liability).

Nevertheless, the court of appeal emphasised
that the dispute between the parties essentially
boils down to determining the legal nature of de-
murrage and, accordingly, the absence or presence
of a basis for accruing penalty on the amount of de-
murrage. Thus, the present case can be attributed
to the attempt to form a certain judicial practice.

Il. REVIEW OF RUSSIAN CASE LAW

Unfortunately, this attempt was left without cas-
sation appeal.

The Claimant’s position was that demurrage was
not a liability for breach of carriage of good by sea
agreement, but an independent civil obligation
that allowed the imposition of a penalty on the
amount of demurrage.

The Defendant, on the contrary, insists that
demurrage is a civil sanction for improper perfor-
mance of obligations in the form of penalty and,
therefore, imposition of the penalty on the amount
of demurrage would result in double liability for
one violation of the obligation.

Interpreting the Art. 132 of the MSC RF, the court
of appeal concluded that demurrage was neither
fine nor a penalty but a payment for vessel deten-
tion for the demurrage time and was an indepen-
dent civil obligation of the charterer.

Apparently, this inference is based on a literal
interpretation of the above article and equivalent
provisions of the treaty which refer to demurrage
as a payment charge for ship demurrage. Such
wording may indicate that the legislator while
constructing demurrage in Russian law likely took
into account the French model of demurrage (extra
payment for additional cargo operations along with
the obligation to make a payment for the freight
which, by default, includes the payment for the
period of cargo operations) rather than the English
model (liquidated damages caused by a breach of
the duty to perform cargo operations within a lim-
ited laytime). In addition, Article 132 of the MSC RF
is contained in Paragraph 2 of Chapter VI of the
Code, dealing with the performance of the contract
of carriage by sea, while the provisions on liability
under the contract are provided in a separate Para-
graph 8. Based on the appellate court’s judgment,
it can be concluded that the court did not consid-
er demurrage as liability for breach of contractual
obligations due to the following considerations.

There seems to be nothing in the wording of
Article 132 of the MSC RF to directly state that it is
a breach of contract on the part of the charterer.
The term “ship demurrage” should not necessarily
be considered a breach if the logic of providing
a vessel for cargo operations on payment during
the agreed main and additional time is accepted
(although that is not absolutely true, as it can be
quite easily demonstrated by the difference be-
tween a voyage charter and a time charter in terms
of the economics of these contracts). The logic of
the court can also be supported by Article 135 of
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the MSC RF, which, in contrast to Article 132 of the
MSC RF, clearly states that beyond the demurrage
time (which is regarded as additional time for cargo
operations at the agreed rate of charge) comes lia-
bility. In other words, there is no breach of contract
by the charterer until the completion of demurrage
time. However, the last point disproves the argu-
ment that the code contains rules on demurrage
outside the liability provisions (argument in favour
of demurrage as a contractual payment). However,
it is rather a problem of legislative technique. An-
other issue is that, in practice, it is more common
for parties to establish a “once on demurrage, al-
ways on demurrage” rule. The application of this
rule in the “demurrage-as-fee model” can lead to
curious situations. For example, in conditions of
substantial delays in cargo operations (weeks or
even months). Since these delays would not be
considered as breach of contract and would be
paid at the demurrage rate, the shipowner could
be left in a situation where the contract cannot be
withdrawn, for example, due to a substantial breach
by the charterer in the form of delay of cargo op-
erations, while the freight market could increase
significantly during this substantial period of delay.
It would cause losses to the shipowner and offset
the demurrage in the current contract. This would
create an unreasonable imbalance of interests be-
tween the parties.

An objection to demurrage as additional pay-
ment for cargo time is also the fact that in the lack
of an agreed demurrage rate its amount is deter-
mined by the costs of the vessel’s and its crew’s
maintenance. On the one hand, this clearly shows
the compensatory function of demurrage as a lia-
bility and clearly lacks the element of remuneration
for additional cargo time. On the other hand, de-
murrage in practice is always set by the parties and
it almost always includes not only vessel and crew
costs, but also possible loss of profit from delay in
the current voyage either at current market prices
or even higher ones in case of a possible market
upturn (in particular, due to this reason, English
law sees in demurrage liquidated damages, not
only losses from vessel and crew maintenance costs
(actual damage) but also loss of profit). Demurrage
may also be defined by rates generally accepted
in the concerned port without the parties’ agree-
ment (the author does not know how such rates
are formed but suggests that it is likely to be the
maintenance cost of the vessel and its crew since
the consideration of lost profits by the shipowner
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in demurrage is based on his commercial interest
which the port lacks). Therefore, this case can be
less considered as an argument in favour of demur-
rage as an additional payment.

The explanation for the court’s reasoning for
allowing a imposition interest on demurrage in the
commented case does not seem well formulated
and may become problematic in future enforce-
ment if the case is referred to in other disputes. As
a result of the court’s statement that demurrage
is not considered as liability for breach of contrac-
tual obligations by the parties themselves, it ap-
pears that the parties may formulate a reversed
condition whereby they agree on demurrage as
a sanction for breach of contract by their agree-
ment. Consequently, the court comes to the con-
troversial conclusion that Article 132 of the MSC RF
sees demurrage as a payment for additional time
of cargo operations but also considers demurrage
to have the meaning of a sanction. Obviously, Ar-
ticle 132 of the MSC RF can only presume one of
these two options, the parties cannot change the
legal nature of demurrage by their agreement and
at their own discretion. If demurrage is treated in
the court practice in the context of Article 132 of
the MSC RF as a separate payment obligation under
the transportation services agreement, then the
contracts’ provisions on demurrage as a liability
for breach of contract will be reclassified by the
courts into penalty depending on the specific terms
of the contracts, which will be applied along with
the demurrage as a payment provided by the con-
tract or law (in most cases parties actually agree
on an ordinary penalty and wrongly refer to it as
demurrage in contracts). In such a case, a ship-
owner claiming penalty and wrongly considering
it as demurrage risks losing the right to the actual
demurrage, which even in the absence of contrac-
tual provisions and reclassification of ‘contractual
demurrage’as a regular penalty, is provided by law,
for example, due to shortened limitation periods.
Although there is a different view that demurrage
should always be agreed by a contract and Arti-
cle 132 of the MSC RF, only provides for the amount
of demurrage if it is absent in the contract, but not
for the right to demurrage itself.

Consequently, it should be recognised that the
legislative regulation of demurrage does not pro-
vide an explicit answer to the question of its nature
and it is possible to argue both for demurrage as
liability and for demurrage as an additional charge.
Parties to maritime transportation should take



these circumstances into account while formulating
demurrage clauses in contracts under Russian law
and attempting to subordinate “demurrage” to the
liability or additional charge regime of the contract.

Because of the low significance of the issue in
question for the market as a whole, a point-by-
point change in the MSC RF rules does not seem
appropriate, therefore it would be preferable to
address this issue as a part of a long overdue global
reform of the Code. It requires significant resourc-
es, and for many reasons it is unlikely. The more
reasonable way would lie through clarifications
from the highest court. It would be appropriate
to notice that the clarifications of the MSC RF ap-
plication were given much time ago (Information
letter of the Supreme Arbitration Court of the Rus-
sian Federation of 13.08.2004 N2 81 “Review of the
practice of arbitration courts on the application of
the Merchant Shipping Code of the Russian Federa-
tion”). Undoubtedly, over the years of enforcement

Il. REVIEW OF RUSSIAN CASE LAW

of the MSC RF a sufficient number of issues have
accumulated which could be reflected in the new
clarification of the Supreme Court of the Russian
Federation.

One can only complain that, for various reasons,
Russian courts, while considering even a specific
isolated issue of the legal nature of demurrage, do
not provide detailed analysis and detailed explana-
tions of the raised questions, unlike, for example,
the English court, which recently applied “legal ar-
chaeology”in analysing of demurrage in the Eternal
Bliss case [K Line Pte Limited v Priminds Shipping
(HK) Co Limited (The Eternal Bliss) [2021] EWCA Civ
1712]. Such approach with elaborate the judge-
ment reasoning on the legal nature of demurrage
would help to reduce conflicting judicial practice
and increase legal certainty. Otherwise, economic
agents will continue to see conflicting judgements
that appear from time to time as regards the in-
terpretation of the MSC RF rules on demurrage. =
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bynar Kapumos,

«Bblclan wkona skoHoMuKn» (Mocksa)

HauunoHanbHbIN ccnenoBaTeNbCKNA yHUBEpCMTET

[lpenenvl 0TBETCTBEHHOCTU
dKCneANTOPA U ero KOHTPareHTos

KommeHnmaput k 0eny N2 A40-33406/2021

(000 «[jXJ1 no6an ®opeapouHez» v OO0 «ATI N2 99-C[16»)

®DakTbl

000 «XJ1 nob6an GopeapanHr» (ganee — Nc-
Tew) ABMANCA SKCNeAUTOPOM rpy3a — KpynHoraba-
pUTHbIX WKH — no gorosopy ¢ OO0 «yanep Patua».
Ina ocywectsneHna nepeso3ku 16.01.2017 Uctey,
3aKJ0YN JOrOBOP TPAHCMOPTHONM 3KCNegnumnumn
c OO0 «ATI1 N2 99-CIM6» (nanee — OTBETUUK), KO-
TOPbIV, B CBOIO ovepefb, OCYLeCTBAAN NepeBO3KYy
rpysa c nprBfieyeHnemM CTOPOHHEro nepeBo3ynKa.
B 060uix cryyanx skcneauTopbl NPUHMANM Ha cebs
rapaHTMIO COXPAHHOWM AOCTaBKM rpy3a.

17.02.2020 B X0 OCYLLECTB/IEHNA NePeBO3KU
CNyYUNocCb JOPOXKHO-TPAHCMOPTHOE NpoucLle-
CTBUE, B pe3y/ibTaTe KOTOPOro YeTbipe 13 LWecCTu
nepeBoO3MMbIX LWVH ObI NoBpeXxaeHbl. CornacHo
3aKJTI0UYEHNIO CMELMANNCTOB, WWHbI He noasexanu
PEMOHTY.

Nctew Bbinnatun knunenty — OO0 «ygnep
Pawa» — y6bITKM B NONTHOM 06beme. B cBA3M € 3TUM
NcTey obpatmnca K OTBETUNKY C JOTOBOPHbIM 1C-
KOM O BO3MeLLEHMN YObITKOB B pa3mMepe CTOUMOCTM
NOBPEXAEHHbIX LUVH, @ TAKXXe TPAHCMOPTHbIX pac-
XO[OB [0 MeCTa UX yTUNn3aumnm, BO3MeLLEHHbIX
KITNEHTY.

Mo3unuwma NcTtua ocHoBbIBaNachb Ha Tom, uyto OT-
BETUMK-IKCNEANTOP HE UCMOJTHWM 4OFOBOP U A0S-
KeH BO3MeCTUTb yObITKU. OTBETUMK BO3paXKan
06 oTCyTCTBUM YObITKOB Y MCTLa, TaK Kak OH He AB-
NANCcA cCO6CTBEHHUKOM NMOBPEXAEHHOIO rpy3a.
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Cyne6Hble aKkTbl

ApbuTpaxHbI cyn ropoga MockBebl yooBneTBoO-
pUN UCK B NOTHOM 06beme. [1eBATbIN apOUTPAXKHDbIN
anennAUNOHHbIN Cy[ OCTaBWUI peLleHne cyda nep-
BOW MHCTaHLK 6e3 3MeHeHNs, a anennALNOHHY
Xanoby - 6e3 ynoBneTBOpeHus.

B 060CcHOBaHVe CBOErO pelleHns Cys NepBom
MHCTaHUUKM cocnancs Ha cT. 403 TK PO 06 oTBeT-
CTBEHHOCTW JOJMXKHMKA 3a AeNCTBUA TPETbUX NnL,.
Tak Kak VcTel BO3/10XK1n UcnosiHeHne obs3aTtenb-
CTBa MO OpraHmM3aummn nepeBo3ku Ha OTBETUMKA,
1 rpy3 6bin1 noBpexaeH, Mctel BbIHYXAeH 6bin
BO3MECTUTb NMPUYUHEHHbIE TaKUM NMOBpPEX[e-
HueMm yObITKM rpysooTtnpaBuTtento. Cymma BO3-
MeLeHUsA — 3To YObITKM MCTLA BC/IeACTBME BO3-
MeLleHnA pacxoaoB rpysooTnpasutento. Takne
yObITKN noanekat B3blCKaHWIO C JOTOBOPHOrO
KoHTpareHTa Vctua - OtBeTunka no geny. Cyg co-
rMacunca BKIOYMTb B COCTaB YObITKOB He TOJIbKO
CTOMIMOCTb NOBPEXAEHHOrO rpy3a, HO N TPaHC-
NOpTHble pacxodbl No ero ytunusauuun. Cya Bos-
MeCTWUN pacxofbl MO YyTUAM3ALUUN WNH, TaK Kak
TpeboBaHUA K UX YTUAN3ALUU YCTAaHOBMEHDI
Ha 3aKOHoZaTeNlbHOM ypoBHe. CriegoBaTeNbHO,
Takue pacxoabl Obli HeM36eXHbl U Bbl3BaHbI
NOBpeXAeHNeM rpy3a B Xofe oCyLecTBNeHNA
ero skcnegupoBaHma OTBeTunkom. OTBETCTBEH-
HOCTb aKcMeauTopa Oblfla onpegeneHa no Ct. 7
QepepanbHoro 3akoHa ot 30.06.2003 N2 87-03



«O TPaHCMOPTHO-3KCNEANLNOHHON feATeNIbHO-
ctn» (panee — O3 «O ToO»).

AnennAunMoHHan MHCTAHUWA NOATBEPAMNA Ha-
3BaHHbIe BbIBOfbl, MOAYEPKHYB, YTO NOC/IE BO3MELLe-
HUA VcTuom ybbITKOB cBOeMy KOHTpareHTy — OO0
«[ygnep Pawwa» — umeeT npaBo TpeboBaHA 0 BO3Me-
LLEHUN BbINIAYEHHbIX CYMM K KCMEANTOPY, KOTOPbIN
OCYLLEeCTBAN COOTBETCTBYIOLLYIO MEPEBO3KY.

B HacToAwee Bpema OTBeTUMK Nofan Kacca-
LIMOHHYIO Xanoby. B cBoto ouepenb cyn NpuHsAN
onpepgeneHne o NPUOCTAHOBIEHUW NCMOSTHEHNA
pelweHuna cyga B cBA3m ¢ Tem, uto OO0 «XJ1 no-
6an QopBapanHr» GaKkTMUECKN KOHTPONMpyeTca
WHOCTPaHHbIM K PUANYECKUM JIULIOM, <TPUOCTAaHO-
BMBLUMM CBOIO AeATeNIbHOCTM Ha TeppuTopuun Poc-
curckon Qegepauum» 1 B CBA3M C 3TUM, B CJlyyae
NMoBOpPOTa UCMONHEHMA, VICTel, He CMOXeT BEPHYTb
B3bICKaHHYyto cymmy OTBeTunky. MNpn stom OTBeT-
UMK He NPeACTaBUN KaKoro-nmbo BCTPEYHOro obe-
crnieyeHus.

06:A3aHHOCTb 3KCNeANTOpa U rapaHTUA
AOCTaBKU rpysa

Mpupoaa goroBopa TPAHCMOPTHOW SKcneau-
L1 onpeaenseTca POCCMACKUM 3aKoHodaTenem
yepes 06A3aHHOCTb IKCNeANTOPa 3a CYET ApPYro
CTOPOHbI BbIMOJIHUTb U OPraHN30BaTb BbiMOJIHE-
Hue onpefeneHHbIX JOrOBOPOM YC/yT, CBA3aHHbIX
C nepeBo3Kor rpy3a (n. 1 ct. 801 MK PO). B Tom xe
NyHKTE AalTCA HEKOTOPbIE NPUMEPbI YCIYT SKCne-
ANTOPA, KOTOPbIe MOTYT ObITb OKa3aHbl NO Ha3BaH-
HOMY [OrOBOpPY — 3aK/l0YEeHNe OT CBOErO NMEHM
W OT UMEHU KJIEHTOB JOrOBOPa NePEBO3KU rpy-
3a, obecneyeHre OTNPaBKY UM NONYyYEHUs rpy3a
W VHble. YKa3aHHbI NepeyeHb ABNSETCA OTKPbITbIM.

Takoe Wnpokoe onpeaeneHne npegmeTa goro-
BOPa, 6€3 €ro KOHKPETU3aLMK, HE MO3BOJNAET yCTa-
HOBWTb UCTUHHYIO NPUPOAY OTHOLLIEHWIA SKCNeaun-
TOpa 1 ero KJIMEeHTa 1 1cYeprbiBaloLLEe OnpeaennTb
Te OTHOLLUEHWA, KOTOPble COCTaBMIAIT IKCMNeaAnpo-
BaHME KaK SKOHOMUYECKYIO AeATeNIbHOCTb. B 3TOM
KOHTEKCTe 3KCMeanTOPOM MOXKET ABNATbCA U INLO,
OKa3blBatoLlee CTUBMAOPCKIME YCNyri, 1 ML, KO-
TOpPOe OCMaTPUBAET CYAHO Nepep ero oTrpaBKow,
1 noboe NHoe NNLO, Ybsl AeATENIbHOCTb KaKUM-
nn6o obpa3om CBA3aHa C OCYLLECTBIIEHMEM Nepe-
BO3KMW. Takaa cUTyaL s onacHa Ans npaBonopsaka
B MEPBYI0 oUYepeib TEM, YTO OTBETCTBEHHOCTb IKC-
neguTopa orpaHnYeHa. 3To, B CBOK ouepeb, CO3-
faet 6onbLio cobnasH cCTopoHe 06s3aTeNIbCTBEH-
HOro OTHOLLEHWNA Ha3BaTb CebA «aKCNeaUTOPOM»

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

M TEeM CaMbIM OTPaHMUYUTb CBOIO MOTEHLNANbHYIO
OTBETCTBEHHOCTb.

MNonbiTKa pa3pelueHnsa gaHHoM Npobnembl 6bina
YacTMYHO npeanpuHATa BepxoBHbim cygom Poc-
cunckon Mepepauuu, KOTopbI B [locTaHOBNEHUM
Mnenyma ot 26.06.2018 N2 26 «O HeKOTOpbIX BOMPO-
cax NpUMeHeHNA 3aKoHofdaTeNbCTBa O AOroBope
nepeBO3KN aBTOMOOMIIbHBIM TPAHCMOPTOM FPY30B,
MaccakMpoB 1 6araa v 0 JOroBOpPe TPaHCMOPTHOM
aKkcnegmumn» (panee — NoctaHoBneHwme MneHyma
N2 26) ykasan, uTo KBanudukaLmsa OTHOLLEHWUI CTO-
POH JOMTKHA OCYLLECTBAATLCA NCXOAA U3 NMPU3HAKOB
[IOroBOpa, a He ero Ha3BaHuA. YKa3aHHasA NHCTPYK-
LA Gblna JaHa Ansa onpeaeneHns COOTHOLWEHWS f0-
rOBOPOB TPAHCMOPTHOW 3KCNeANLNN N MEPEBO3KN.
Tem He meHee B cnny n. 47 MNoctaHoBneHusA MneHyma
BC PO ot 25.12.2018 N2 49 «O HeKoTOopbIX BOMpPO-
Cax MPUMEHEHUS 0OLLUX MNONoXeHWI MpaxgaHCKoro
kopekca Poccunckonm Oepepaumn o 3aKntoyeHnn
1 TONIKOBaHWM JOroBOPa», OHa MPUMEHUMA U K CO-
OTHOLLEHVIO [OrOBOPa TPAHCMOPTHOW SKCNeAMLMM
N Apyrux o6s3aTenbCTB. YKa3aHHbIe MOIOXKEHNA
JOJKHbI NMPUMEHATLCA ANA n3bexaHna Hegobpo-
COBECTHOrO NCKMYEHUA OTBETCTBEHHOCT OfHOMN
13 CTOPOH 06A3aTeNIbCTBEHHOMO OTHOLLEHUS.

Takum obpa3zom, He NoOOoN «IKCNeaNTOP» SB-
nAeTca skcnegmTopom no cmbicny MK PO. B cBAsm
C 3TUM BO3HMKaeT BOMPOC O 3HaYEHUU SKCNeanTop-
CKOW OeATenbHOCTU 1 ee Buaax. OTBeT Ha Hero Tak-
e paetca B . 25 MNocTtaHoBneHuaA MNneHyma BC PO
N 26, B KOTOPOM dpaKTUUECKM BbIAeNATCA [Ba
BMAA SKCNeANTOPCKOM AeATENbHOCTU: SKCNeanLmns-
nepeBo3Ka, N0 KOTOPOW SKCNefnTop NPUHUMAET
OTBETCTBEHHOCTb 3a JOCTaBKY rpy3a, 1 NPOCTO 3KC-
negvuma, B COOTBETCTBUM C KOTOPOW dKCNeamTop
OCYLLEeCTBAAET NMULLb YacTb GYHKLMIA rpy300Tnpa-
BuTena. OCHOBHOE OTAnYmne Mexay yKasaHHbIMU
TUMNaMK 3aK/OYaETCA B NPeAenax OTBETCTBEHHOCTY
aKCneamuTopa: B Cllyyae sKcneanumnm-nepeBo3Ku
SKCMeanTop OTBEYaeT 3a COXPaHHYI AOCTaBKYy
rpy3a 1 HeceT OTBETCTBEHHOCTb B Cjlyyae ee He-
OCYLLEeCTB/IEHNSA, @ B C/yYae NpOCTON sKCneanymm
OTBETCTBEHHOCTb 3a AOCTaBKY rpy3a 3KCrneauTop
Ha cebA He NPYHUMAET 1 OTBEYaET NNLLb B TOM CJly-
yae, eCsIM COXPaHHOW JOCTaBKe rpy3a NpenAaTcTBo-
Basla AeATeNlbHOCTb CaMOro SKcneamnTopa.

B HacToALem Aene NprCyTCTBYIOT ABa SKCNeamn-
Topa — VicTew, 3KCcneanTop MO OTHOLLEHUIO K NepBO-
HauyanbHomy rpysootnpasutento — OO0 «yanep
Pawa» — n OTBETUMK, SKCNEeQUTOP NO OTHOLLIEHWIO
K Mctuy. Oba yKasaHHbIX sKcneguTopa NpUHAIm
Ha ce6s 06513aHHOCTb MO 0becrneyeHNo COXPaHHO
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JOCTaBKM rpy3a 1iv Januv rapaHTuio ero COXpaHHo-
CTW B X0e NepeBo3KU. YKazaHHOE 06CTOATENbCTBO
(rapaHTMA [OCTaBKM rpysa) ABNAETCA OCHOBHbIM
Kputepurem, Mo KOTOPOMY ClefyeT onpeaenaTb SKC-
negutopa-nepesosumka. CnegosatenobHo, 1 Mcteu,
1 OTBETUMK HECYT OTBETCTBEHHOCTb Nnepes CBOUMMU
KOHTpareHTamu B cflyyae HefJOCTaBKM M MOBPeX-
AeHnA rpysa.

Cratba 7 ®3 «O T9[]» Kak HOpMa,
onpegensaowWan pa3mep OTBETCTBEHHOCTHU
aKcneauTopa

B cBA3M C TemM, UTO 3KCNeZUTOP, He OCyLlecT-
BRAOWMUIA GyHKLUUM NepeBO3UnKa, He oTBeyaeT
3a COXpPaHHOCTb rpy3a B nNpoLecce nepeBo3ku, BO3-
HUKaeT BOMPOC: B KaKMX Cllyyasax K aKCnegmTop-
CKMM OTHoLWeHMAM npumeHsaeTca cT. 7 O3 «O To[»,
onpegendwLan pasmep OTBETCTBEHHOCTM 3Kcne-
JAMTOpa nepeq KNMeHTOM 3a yTparty, HelocTauy nnm
noBpexzaeHue (nopuy) rpysa?

Mpwn oTBETE Ha 3TOT BOMNPOC CYf NEPBON UH-
cTaHumm obpatunca kK 0O63opy cyaebHOM NPaKTUKM
Mo cnopam, CBA3aHHbIM C JOrOBOPaMM NepPeBO3KM
rpy3a v TpaHCNOPTHOM aKcneauumm ot 20.12.2017
(nanee — 0O630p). MNyHKT 8 O630pa yCTaHABNBAET,
YTO 3KCMEeMTOP HeCceT OTBETCTBEHHOCTb No cT. 7 O3
«O T2[1» B TOM cilyyae, ecnm oH GpaKkTUYecKn ocy-
wecTtnan GyHKUMM Mo nepeBo3ke rpysa, To ecTb
Jan rapaHTUIO ero COXpaHHoOM AocTaBKkn. HbIMK
CcnoBamu, 3KCMefuToOp HeceT OTBETCTBEHHOCTb
3a COXpPaHHY AOCTaBKY rpy3a N1ilb B TOM CJiyyae,
ecnu ocywectensaeT GyHKUMM JOrOBOPHOIO 6o
dbaKTNYeCcKoro nepeBo3sumKa. M3noxkeHHoe Takxe
cnegyet m3 Toro, uto cT. 7 ®3 «O T3[» dpakTnye-
CKM coflepmnT B cebe npeaenbl OTBETCTBEHHOCTH
nepeBo3uuKa (cT. 169 Kogekca ToproBoro mopenna-
BaHuA Poccuinckon QOepgepaunum, u. 7 cT. 34 YctaBa
aBTOMOOMNBbHOrO TPaHCMOpPTa).

OTpenbHO OTMeTUM, UYTO, ncxodsa u3 obuiero
NPUHLMMNA OTCYTCTBUA OrPaHMYEHNA OTBETCTBEH-
HOCTW NPV BUHOBHOM NPUYUHEHUN BPEAQ, B CllyYae
Takoro BMHOBHOTO MPUYMHEHNA BpeAa OTBETCTBEH-
HOCTb 3KCMeanTopa-nepeBo3yriKa He MOXeT ObiTb
orpaHuyeHa.

B nHbIX cnyyasax npepaesnbl OTBETCTBEHHOCTU SKC-
neguTopa cnepyet onpenenaTb Nno aHanorum C Hop-
Mamu, MPUMEHAEMbBIMU K CXOXUM OTHOLLEHUAM,
ecnv yopaTb U3 HUX «IKCNEeQUTOPCKINIA SNIEMEHT.
B OCHOBHOM TaKMMK HOPMaMU JOJIXKHbI ABNATLCA
MOJIOXKEHUA O JOroBopax NopyyvYeHUs, KoMMccum
N areHTUPOBaHUA, Tak Kak UCTUHHAA 3KCneanums
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HOCUT NocpegHUYecKkuin xapaktep'. Takon BbiBOg,
COOTBETCTBYET N MeXAYHAapPOAHOMY MOHUMAHMIO
paccmaTprBaeMoro MHCTUTYTa?.

Tak Kak B nccnegyemom gene un Ucteu, n Oteet-
UMK MPVIHANN Ha Ce6A rapaHTVM MO COXPAHHOM A0-
CTaBKe rpy3a A0 MecCTa Ha3HauyeHuA, OHN OTBeYaloT
nepep CBOMMM KOHTpareHTaMum Kak sKkCcneguTopbl-
nepeBo3unkm no ct. 7 O3 «O T2 ».

Pa3smep oTBeTCTBEHHOCTU 3KcneauTopa
1 pacxopbl N0 TPAHCMOPTUPOBKeE

3aKOHOM YCTaHOBJIEHHbIV Npefen OTBETCTBEH-
HOCTM aKcneauTopa no ct. 7 ®3 «O T30» B 06Lem
BUAE COCTaBNAET 4ENCTBUTENbHOE (QOKYMEHTasb-
HO NOATBEPXKAEHHOE) CHUXKEeHNe CTOMMOCTM rpy3a
B pe3ynbTaTte ero nopexkaeHusa. COOTBETCTBEHHO,
B CJlyYae rnbenv rpysa AeiCTBUTENIbHOE CHUPKEHUNE
ero ctommocTu coctasnsaet 100% n oTBeTCTBEH-
HOCTb 3KCMeanTOpa orpaHmnyeHa NoIHOM CTOMMO-
CTbo Takoro rpysa. Cama GpopmynmpoBKa «aeicTBI-
TenbHasA CTOMMOCTb» NPeacTaBsAeTCA CNOPHON
C NPaBOBOW TOUKM 3peHuna. Ha npakTnke pacuet
TaKoOW CTOMMOCTM OCYLLECTBAIAETCA Ha OCHOBaHMM
PbIHOYHOWM CTOMMOCTW aHaNIOMMYHOIO TOBapa, YTo
COMpPSXKEHO C HEOOXOANMOCTbBIO UCMOJIb30BaHMA
OLEHLLUMKOB A MOATBEPXKAEHMA BO3HUKLLUNX YObIT-
KOB. [lencTBMTENbHAA CTOMMOCTb NOBPEKAEHHOTO
rpysa onpefenseTca Ha MOMEHT NOCJIe NOBPEXKAae-
HUA rpy3a 1 [0 ero PeMOHTa, B MPOTUBHOM CJlyyae
OTBETCTBEHHOCTb 3KcneanTopa 6ynetr HeobocHo-
BaHHO CHUEHA, TaK Kak Nocjie BOCCTaHOBMEHMA
rpy3a ero CTOMMOCTb BO MHOTUX Ciiyyasx byget
paBHa 1nu 6n113Ka K nepBoHavasnbHOM.

BmecTe c Tem ycTaHOBNEHME [EeNCTBUTENBHOMN
CTOMMOCTM NOBPEXAEHHOrO rpy3a He Bcerga Bos-
MOXHO. Hanpumep, B criyyae, eCiv He3HauuTeb-
HOe NoBpeXxAeHure rpysa NPUBOAUT K MOSTHOM He-
BO3MO>KHOCTM €ro UCMNOJSIb30BaHWsA, HEACHO, HEOO-
XOAMMO BO3MECTUTb MOJTHYH0 PbIHOYHYO CTOUMOCTb
rpy3a unm CTOUMOCTb €r0 PEMOHTA C YY4ETOM pasHu-
bl LleHbl HOBOTO 1 PEMOHTUPOBAHHOIO TOBAPOB. Te
e paccyxAeHuna NPYMEeHUMbI 1 K ClyvasaMm, Korga
LNA UCNONHeHWA cBoero obA3aTteNibCTBa rpy30o0T-
NpaBuUTESIb BbIHYXXEH He NPOAaBaTh NOBPEXAEH-
HbIA FPYy3 TPETbEMY ML, @3 PEMOHTUPOBATbL €ro

' Eeopoes A.B. MoHATNE NOCpefHMYECTBA B rPpaXkgaHCKOM
oboporTe: AnC. KaHA. lop. Hayk. — Mockga. — C. 187.

2 Ramberg J. Unification of the Law of International Freight
Forwarding, 1998, p. 7. URL: https://www.unidroit.org/
english/publications/review/articles/1998-1-ramberg-e.
pdf (date of reference: 21.02.2022).



1 UCNONHATL B3ATble Ha ceba 06s3aHHOCTM Nepeq
CBOUM KOHTpareHToM. OTAenbHbIN BOMPOC TaKXKe
BO3HMKAET C YHUKaNbHbIMM TOBapamMU, PbIHOK KO-
TOPbIX OTCYTCTBYET U, COOTBETCTBEHHO, PbIHOYHYIO
CTOMMOCTb KOTOPbIX YCTAHOBUTb HEBO3MOXHO. Bce
3TO NPMBOAUT K TOMY, UTO Ha MPaKTUKE BO MHOTUX
Cyyasnx sKCneanTopoM BO3MELLAeTCA He pa3HuLa
MeXay nepBoHavasibHOM CTOMMOCTbIO Fpy3a 1 ero
CTOMMOCTbIO MOCJ1e NOBPEXAEHMA, @ CTOMMOCTb
pemMOoHTa Takoro rpysa, kotopas, no cyTu, ABNA-
eTCcA YMeHbLUeHNeM NOKYMHOW LeHbl rpy3a, Tak
KaK Takol rpys npofaerca no nepBoHayanbHOM
LieHe, HO MpKObISb OT TaKoW CAeNKN NpoaaBeLl, no-
NyyaeT MeHbLUE, TaK KaK NOTpaTui YacTb CPeacTs
Ha peMoHT (Hanpumep, NoctaHoBneHne AC MO
o1 20.11.2019 no geny N° A40-7651/2018, lNocTa-
HoBneHne AC MO ot. 03.02.2016 no geny N A40-
55240/2015, NMoctaHosneHne 9 AAC ot 05.12.2016
N2 09Al1-55308/2016-TK no peny N2 A40-24662/16).

B aTom cnyuae Bo3HuKaeT npobnema c onpe-
JeneHrieM CTOMMOCTU Takoro PEMOHTa U UHbIX
3aTpart, NPon3BeAeHHbIX CTOPOHO B CBA3U C BOC-
CTaHOBNEHMEM rpy3a Unuv ero ytunmsaumen. Tak,
HEeACHO, BXOAAT JIN B «CHMXKEHWE AeNCTBUTENbHOWN
CTOMMOCTI Fpy3a» Pacxofbl Ha TPAHCMOPTUPOBKY
rpysa ¢ MecTa NoBpeXaeHusa Ao MecTa PeMOHTA
1 0bpaTHO 1 JONONIHUTENbHbIE PAaCXOAbl HA TPaHC-
NMOPTUPOBKY MOBPEXAEHHOrO rpy3a 10 MecTta Ko-
HEYHOro Ha3HayeHus.

B HacToAwem gene cyq gan OTBET Ha AaHHbIN
BOMpPOC, YKa3as, uto ¢ OTBeTUMKa BO3MELLEHWIO
NOANEXMNT He TONbKO NOJTHAsA CTOMMOCTb UCMOPYeEH-
HbIX LUWH, HO 1 Pacxofbl MO X yTunmsauuun. Ha Haw
B3rNA, TaKoe pelleHre NpeacTaBaeTca cnpases-
NNBbIM, TaK Kak BCNefCcTBUe JeATeNIbHOCTU SKcne-
JAMTOPA NNLIO NOHEC0 COOTBETCTBYOLLME pacxoabl,
N OTKa3 B UX BO3MELLEHUM co3gan Obl CMTyaumto,
npwu KOTOpOW rpy3 Obln NOBPEXAEH, HO pacxoabl
MO BOCCTaHOBJIEHMNIO HapYLLUEHHOrO Npasa notep-
nesLUeMy N1LY He BO3MeELLEHbl, — Takad cMTyauus
NPOTMBOPEUUT OOLLEMY FPaKAAHCKO-NPABOBOMY
NPVHLUUMNY MOJIHOTO BO3MELLEeHNA MPUUYNHEHHbIX
ybbITKOB (CT. 15 11 393 TK PO).

OTBETCTBEHHOCTb KOHTpPareHToB
KcneaAnTOpa Npu Bbinsiate BoO3mMmelLleHnA
cBepx npenenoB oTBeTCTBEHHOCTN

CBA3aHHON C paccMaTpriBaeMbIMU BblLLe BONPO-
camu aBnaeTcA npobnema Toro, HaCKONbKO orpa-
HUYEeHWA OTBETCTBEHHOCTU 3KCMNeaMTopa pacnpo-
CTPaHAIOTCA Ha €ro KOHTPareHToB.

Il. 0630P CYQEBEHOW MPAKTUKWN POCCUN

OpfHa 13 No3nuuK No 3TomMy BOMNPOCY 3aKsoya-
eTCA B TOM, YTO OFpaHNYeHHasa OTBETCTBEHHOCTb
SKCneamTopa pacnpocTpaHAeTCA Ha ero KOHTp-
areHToB. JTO CBA3aHO C TeM, YTO, BbiMaumBas go-
rOBOPHYIO0 CYMMY YObITKOB, NMPEBbILIAOLLYI0 OTBET-
CcTBEHHOCTb Mo cT. 7 O3 «O T3[», aKcneanTop Tem
CaMblM He UCNONb3yeT BCe CcpeAcTBa ANA yMeHb-
WweHnA cobCTBEHHbIX YObITKOB. MIHbIMK cnoBamu,
B OTHOLUEHUM 3KCNeamMTopa C ero KOHTpareHTamu,
OKa3blBaWOLWMMN TaKOMY IKCNeQMUTOPY CBA3aH-
Hble C OCYLUEeCTBNEHNEM KOHKPETHOWN NnepeBo3Ku
rpysa ycnyru, HanMuyecTByeT BUHa SKcneguTopa
B YBEJIMYEHWI ero yObITKOB U, COOTBETCTBEHHO,
OTBETCTBEHHOCTb €r0 KOHTPAreHTOB JOJIHa ObITb
CHVKeHa NponopLMOHaNbHO TakoW BUHE, TO eCTb
Ha CyMMy CBEpPX BbInfaTbl ycTaHOBMIeHHOM cT. 7 ®3
«O T3[» otBeTcTBeHHOCTHU (CT. 404 TK PO).

[laHHble paccykaeHnA NpeaCTaBAAOTCA CMOPHbI-
MW, TaK Kak OTBETCTBEHHOCTb dKCMeanTopa AOMKHA
6bITb OnpepeneHa B COOTBETCTBMM C TeMU 0653a-
TeNbCTBaMM, KOTOpble UMK ncnonHaAwTca. Cnego-
BaTesIbHO, TaK Kak OrpaHMYeHHas OTBETCTBEHHOCTb
no ct. 7 ®3 «O T3[» pacnpocTpaHAeTcA TONbKO
Ha KCrnegMTopa-nepeBo3yLKa, TO 1 TaKoe OrpaHu-
yeHVe OTBETCTBEHHOCTU JOTKHO PaCnpPOCTPaHATbLCA
TOMNbKO Ha TEX KOHTPareHToB, KOTOPble OCYLLEeCTBASA-
I0T NepeBo3Ky. VIHbIM/ cnoBamu, OrpaHNyYeHHas oT-
BETCTBEHHOCTb Mo cT. 7 O3 «O T2» gonKHa pacnpo-
CTPaHATbCA TONbKO Ha dKCMeanTopa-NnepeBo3yrKa
1 paKTNUYeCKOro, a TakXKe JOrOBOPHOIO NepeBo3yu-
KOB. B ocTanbHbIx cilyyanx KOHTpareHT akcneanTopa
He OCyLecTBNAEeT NepeBO3Ky 1, COOTBETCTBEHHO,
Ha ero KOHTPareHTOB He JOJKHbI PAaCNPOCTPAHATb-
CA OrpaHNYeHNa OTBETCTBEHHOCTM NepPeBO3UMKa
no ct. 7 ®3 «O T3d». B npoTBHOM Clyyae, y4acTHU-
KaMm npouecca no nepeBo3Ke B OTHOLIEHUAX C Fpy-
300TNpaBUTENIEM BbIrOAHO CO3[1aBaTb «MPOKAAKY»
B BUE KCNeamTopa 1 TeM CaMbiM aBTOMATUYECKN
OrpaHMyMBaTb CBOKO OTBETCTBEHHOCTb CHUKEHMEM
OeNCTBUTENIbHOW CTOUMOCTM rpy3a.

B cnyuae, ecnu akcneguTop BbINOMHAET QYHK-
UMM KOMUCCMOHEPaA 1 OT CBOErO MMEHM OCYLLeCT-
BNAET ML OpUAMYECcKNe 4eNCTBUA B MHTEpecax
KOMWUTEHTa, OTBETCTBEHHOCTb €r0 KOHTPareHToB
onpefenseTcs nNo npasuiam 06 OTBETCTBEHHOCTY
TPETbUX NNL, B KOMUCCUOHHDBIX OTHOLLEHUAX (CT. 993
MK PO).

O6LY¥M BbIBOAOM U3 BblLLEN3/IOMKEHHOTO ABNA-
€TCA TO, YUTO OrpaHNYEHne OTBETCTBEHHOCTU IKC-
neantopa no ct. 7 ®3 «O T2 » pacnpocTpaHAeTcs
Ha ero KOHTPareHTOB TOSIbKO B TON Mepe, B KOTOPOW
OHM OCYLLEeCTBAAIOT NepeBO3Ky rpysa.
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B HacTosiLem fene Bonpoc 06 orpaHNYeHum
oTBeTCTBEHHOCTU OTBETUYMKaA ObIN PeLleH Cyaom
BepHo. OTBETUMK BbICTYMa 3KCNeaANTOPOM, Bbl-
NONHALLWMM GYHKLUN LOFOBOPHOIO NepeBO3UnNKa,
N ero OTBETCTBEHHOCTb OrpaHuymBanach ct. 7 O3
«O T3>,

30ecb Xe cnepyeT OroBOpUTbCA, YTO OTBET-
CTBEHHbIM Nepeq KNMEeHTOM 3a MOBPEeXKAeHMe rpy3a
NINLOM B CJlyYae NPUHATAA Ha cebs 06s3aTenbCTBa
MO ero COXpaHHOW AOCTaBKe ABNAETCA dKCNeaun-
Top (n. 27 NocTtaHoBneHusA NneHyma BepxoBHoro
Cygna PO N2 26). CnegoBaTenibHO, NLIOM, KOTOPOMY
MPUYMHEHDI YObITKN LENCTBUAMM NEPEBO3UMNKA, Ha-
HATOrO SKCNeAUTOPOM, ABAETCA CaM SKCneguTop.
CCbInKM KOHTPareHTOB TaKoro aKCNeauToOpa 1 N,
NoBpeaMBLUKX FPY3, Ha TO, YTO NOBPeXAeHO ObiNno
MMYLLLECTBO HE 3KCMeAUTopPa, a NepBOHAYaNbHOroO
K/IMeHTa, ABNAIOTCA HECOCTOATENIbHBbIMU, TaK Kak
yObITKM OT Takoro noBpexaeHusa no cmoicny llo-
cTtaHoBneHnA lNneHyma N2 26 HeceT MMEHHO 3KC-
neguTop.

MpuocrtaHoBNeHNE NCMNONIHEHUA
cyne6HOro akrta B cyae KaccaLiiOHHOWN
MHCTaHLMN

B cnny u. 1 c1. 283 AMNK PO apbutpaxHbin cyq,
KaCCaLWOHHOW MHCTaHLUMW BNpaBe Nno Xo4aTancrey
NL, yYacTBYIOLMX B Aene, NPUOCTaHOBUTb NCMON-
HeHUe cyaeOHbIX aKTOB, MPVHATLIX APOUTPaXKHBIM
CyAOM NepBON 1 anennALMOHHON NHCTaHLMIA NPy
yCNnoBuWu, ecnv 3asBuUTenb 060CHOBaN HEBO3MOX-
HOCTb WS 3aTPYAHUTEIbBHOCTb MOBOPOTA UCMOJTHE-
HUA NGO NpefoCTaBU BCTPEYHOE obecneyeHme.

B paHHOM Jene OTBETUMK He nNpenocTaBun
BCTpeyHoe obecneyeHne n He 060CHOBAN, YTO
NMOBOPOT UCMONHEeHUA OyaeT 3aTPYAHUTENIbHBIM.
Heno B ToMm, uTo MCTeL ABNAETCA POCCUNCKIM OpU-
ONYECKMM NINLIOM U pa3mecTun y cebs Ha caiiTe nH-
dopmaumio o NPOAOIKEHN PAabOTbl B 0ObIYHOM
pexume. Ha 3Tom ¢poHe norvka cyga no nprocta-
HOBJIEHMIO UCMOJTHEHNA CBOAMUTCA, MO CYTU, K TOMY,
yTO, TaK KaK yupeauTesnb VcTua 3apeructpmpoBaH
B [epMaHuun, npucyxaeHune B nosnb3y Takoro Ncr-
ua cnefyet NpUoCTaHOBUTb. Takoe pelueHne — 3To
npumep ABHOMO yyacTuaA cyaa B MONUTUKE, YTO
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KparHe HexenaTteslbHO C TOUKU 3peHNA NPUHLMMOB
pasfeneHna BNacT! 1 He3aBUCMMOCTM CyaebHON
cucTembl. 3agava cyaa — 6bITb 6ecnpucTpacTHbIM
He3aBUCKMO OT TOFO, KTO Nepef HUM CTOUT. TONbKo
6ecnpucTPacTHOCTb N HE3aBUCMMOCTb CyAa Crno-
Co6Hbl 06ecneunTb paBHOBECUE B YeNIOBEYECKMX
OTHOLLEHUAX.

OcTaeTca TONbKO HAAEATbCA, UTO C TEYEHUEM
BpeMeHUN Nofo6Hble MOTKBbI CYAOB OCTaHYTCH
NVWb B YY4EeOHMKax 1 YyAZYT M3 CYLLeCTBYOLWEN
NPaKTUKN.

BbiBOg

PewweHuna cynoB no cyliecTBy HacToALero aena
ABNAOTCA NONOXKNUTENbHON TeHAeHUMen cynebHom
NPaKTUKN, HaMpaB/ieHHON Ha NpaBuiibHOE MNO-
HMMaHMe NPUPOAbl TPAHCMNOPTHOM SKCNeaAULNN.
BmecTe ¢ Tem faHHOe Aeno AeMOHCTPUPYET 1 He-
KOTOPYIO ABYCMbICNIEHHOCTb 3aKOHOAATENbHOIO
perynmpoBaHnA TPAaHCANOPTHO-3KCNegUTOPCKOM
[eATeNbHOCTY, KaK MMHUMYM, B 4acTu onpegene-
HWA OTBETCTBEHHOCTU SKCNeAMTopa Ha OCHOBaHWM
«AeNCTBUTENIbHOTO CHMXEHMWA CTOUMOCTHY Fpy3a».
BbiABneHne NCTMHHOW NPUPOAbl TPAHCMOPTHOMN
3KCNeguUUn 1 onpegeneHmne Toro, ABNAETCA Nn
B TOM W11 IHOM CJlyYae TPaHCMOPTHaA sKcneanuma
3KCneanLUunein, No3BonuT n3bexaTb 3HaUNTENbHbIX
3/10ynoTpebneHunn co CTOPOHbI SKCMEAUTOPOB U UX
KOHTpareHTOB.

HacTtpauBaTb cyfen Ha npaBuibHOE MOHMMa-
HU1e KUCTUHHOM» SKCNeanLMmM cnegyeT U CTOPOHaMm
COOTBETCTBYIOLNX 0653aTeNIbCTBEHHbIX OTHOLLE-
Hu. NocpegHMyecKkaa NPUPOoLa SKCNeaNTOPCKON
[eATeNbHOCTY B CJlyyae, eCiv SKCNeguTop He npu-
HUMaeT Ha cebA rapaHTUio JOCTaBKY rpy3a, [OSXK-
Ha NPONKCbIBaTbCA B KOHKPETHbIX ,OFOBOPax. OTO
MO3BOJINT, HaNpPUMepP, MPUMEHATb NMONOXKEHUA
06 06s3aTeNnbHON LEeCccUn U OTBETCTBEHHO-
CTV TPETbUX NNL, B KOMUCCMOHHbIX OTHOLUEHUAX.
Takoe perynupoBaHue 6ygetT COOTBETCTBOBATb
SKOHOMUMNYECKONM NPUPOoAe NCTUHHOW SKCMeZnNLnn
1 NpuBOAUTL K 6osee cnpaBeanBbIM CyaeOHbIM
pelleHnAm, B TOM Yncie B OTHOLWEHUN daKTuye-
CKM OCYLLeCTBAAIOLWMX NePEeBO3KY KOHTPAreHToB
sKcneguTopa. =
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Limitation of Liability of a Freight
Forwarder and his Contractual

Counterparties

Commentary to case No. A40-33406/2021

(DHL Global Forwarding LLC v ATP No. 99-SPb LLC)

Facts

DHL Global Forwarding LLC (hereinafter -
Claimant) was a freight forwarder of the cargo,
large-sized tyres, under an agreement with Good-
year Russia LLC. In order to carry out transportation
Claimant entered into a freight forwarding contract
with ATP No. 99-SPb LLC (hereinafter - Defendant)
on 16 January 2017. Defendant carried out the car-
riage involving a third-party carrier. In both con-
tracts, freight forwarders assumed a guarantee of
safe delivery of the cargo.

On 17 February 2020, a traffic accident occurred
during the transportation. As a result, four of the
six tyres transported were damaged. According to
an expert opinion, these tyres were beyond repair.

Claimant paid the client, Goodyear Russia LLC,
damages in full. In this regard, Claimant sued De-
fendant under the contract for the damages in the
amount of the value of the tyres damaged and the
transport costs to the place of their utilization re-
imbursed to the client.

Claimant’s position was that Defendant, freight
forwarder, had failed to perform its obligations un-
der the contract and shall pay damages. Defendant
argued that Claimant had no losses because it did
not own the cargo damaged.

Ruling of courts

The Commercial Court of Moscow found in
favour of Claimant in full. The Ninth Commercial
Court upheld the judgement and dismissed the
appeal.

In support of its judgement, the court of the
first instance referred to Art. 403 of the Civil Code
of the Russian Federation (hereinafter - CC RF) on
the liability of a debtor for the actions of third par-
ties. Since Claimant had imposed the obligation to
organise the carriage on Defendant and the cargo
had been damaged, Claimant had to reimburse
the shipper for the losses caused by that damage.
The sum to be recovered is Claimant’s losses in
consequence of the reimbursement of the costs
to the shipper. Such losses were recoverable from
Claimant’s counteragent, Defendant in the case.
The court agreed to include in the damages not
only the value of the cargo damaged but also the
costs of their utilization. The court ruled to recover
the costs of the tyres utilization as the requirement
to their utilization had been based on the laws.
Therefore, such costs were unavoidable and were
caused by the cargo damage in the course of their
forwarding by Defendant. The freight forwarder’s
liability was determined under Art. 7 of the Feder-
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al Law No. 87-FZ dated 30 June 2003 “On Freight
Forwarding Activities” (hereinafter - FL“On FFA”).

The Court of Appeal upheld these conclusions
emphasizing that after Claimant had reimbursed
the damages to its counteragent, Goodyear Russia
LLC, it was entitled to recover the amounts paid
from the freight forwarder carried out the relevant
carriage.

Up to date, Defendant has filed a cassation ap-
peal. Inits turn, the Court issued the Ruling to sus-
pend enforcement of the judgment due to the fact
that DHL Global Forwarding LLC actually controlled
by a foreign legal entity “suspended its activity in
Russia” and therefore, in case the enforcement is
reversed, Claimant will be unable to return the re-
covered amount to Defendant. At the same time,
Defendant did not provide any counter securities.

Freight Forwarder’s obligation and
guarantee of delivery

The nature of freight forwarding is determined
by Russian law through the freight forwarder’s obli-
gation to render or to organise rendering of agreed
services connected with transportation at the ex-
penses of the other party (cl. 1 of Art. 801 of the CC
RF). The same clause contains some examples of
such services, which may be provided under this
contract: making in its own name or in the name
of the client a contract of carriage, ensuring the
shipment or receipt of the cargo and others. The
above list is non-exhaustive.

Such a broad definition of the subject of the
contract without its specification makes it impos-
sible to establish the true nature of the relationship
between freight forwarder and its client and to de-
termine exhaustively the relationship which consti-
tutes freight forwarding as an economic activity. In
this regard, a freight forwarder may be a stevedore
or a person who surveys a vessel before her depar-
ture and any other person whose activity is in any
way connected with transportation. This situation
is dangerous for law and order in the first place be-
cause the freight forwarder’s liability is limited. This,
in its turn, creates a great temptation for a party of
the relationship to call itself a “freight forwarder”
and thereby limit its liability.

An attempt to resolve this problem was partial-
ly undertaken by the Supreme Court of the Rus-
sian Federation, which in its Ruling No. 26 dated
26 June 2018 “On Certain Issues of Application of
Legislation on the Contract of Carriage of Goods,
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Passengers and Luggage by Road and on Freight
Forwarding Contract” (hereinafter — Ruling No. 26)
indicated that the qualification of the parties'rela-
tions shall be based on the features of the contract
rather than its name. Such instruction was given
to determine the correlation between freight for-
warding and carriage contracts. However, by virtue
of cl. 47 of the Ruling of the Supreme Court No. 49
dated 25 December 2018“On Certain Issues of Ap-
plication of General Provisions of the Civil Code of
the Russian Federation on Conclusion and Interpre-
tation of a Contract”, this reasoning is applicable
also to the correlation of freight forwarding and
other obligations. These provisions shall be applied
in order to avoid the unfair exclusion of liability by
one of the parties to the binding relationship.
Therefore, not every “freight forwarder” is
a freight forwarder within the meaning of the CC RF.
This raises the question of the meaning of freight
forwarding and its types. It is answered in cl. 25 of
the Ruling No. 26 which distinguishes two types of
freight forwarding: freight forwarding as a carriage
under which the freight forwarder takes respon-
sibility for delivery and simple freight forwarding
under which the freight forwarder renders only the
part of shipper’s functions. The main difference be-
tween these types is the scope of freight forward-
ers'liability. In freight forwarding as a carriage, the
freight forwarder takes responsibility for the safe
delivery of cargo and is liable if it fails to do so. In
the simple freight forwarding, the freight forwarder
is not responsible for the safe delivery of the cargo
and is liable only if the freight forwarder’s activities
had actually prevented safe delivery of the goods.
There are two freight forwarders in the case un-
der review, Claimant is a freight forwarder to the
original shipper, Goodyear Russia LLC, and Defen-
dant is a freight forwarder to Claimant. Both freight
forwarders undertake to ensure the safe delivery
of the cargo. Such an obligation (the guarantee of
delivery of goods) is the main criterion under which
the freight forwarding as carriage shall be deter-
mined. Therefore, both Claimant and Defendant
were liable to their counteragents in the event of
non-delivery or damage to the cargo.

Article 7 of FL“On FFA” as a rule
determining the extent of freight
forwarder’s liability

In view of the fact that the simple freight for-
warder is not responsible for the safety of the cargo



during its transportation, the following question
arises: in what cases does Art. 7 of FL“On FFA" deter-
mining the extent of the freight forwarder’s liability
to the client for loss, shortage or damage to the
cargo apply to the freight forwarder relationship?

In answering this question, the court of the first
instance referred to the Review of Judicial Practice in
Disputes Arising out Carriage and Freight Forward-
ing Contracts (hereinafter — Review). Clause 9 of the
Review established that freight forwarder is liable
under Art. 7 of FL“On FFA"if it has actually performed
the functions of transporting the cargo, i.e. has giv-
en a guarantee of its safe delivery. In other words,
a freight forwarder is liable for the safe delivery of
the cargo, if it acts as a freight forwarder as a carrier
or contractual or actual carrier. The above also fol-
lows from the fact that Art. 7 of FL“On FFA” actually
contains the limits of the carrier’s liability (Art. 169 of
Merchant Shipping Code of the Russian Federation,
cl. 7 of Art. 34 of Statute of Road Transport).

It should be noted that in the event of culpa-
ble damage the liability of the freight forward as
a carrier is not limited. This conclusion is based on
the general principle of no limitation of liability for
culpable damage.

In other cases, the limitation of freight forward-
er’s liability should be determined by analogy with
the rules applicable to similar relations if the “for-
warder element” is removed from them. Basically,
such rules are the provisions on mandate, com-
mission, and agency contracts, since true freight
forwarding is an intermediary contract'. Such a con-
clusion is also consistent with the international un-
derstanding of that obligationZ.

Since in the case under review both Claimant
and Defendant had assumed the guarantee of safe
delivery of the cargo, they were liable to their coun-
teragents as the freight forwarders as carriers under
Art. 7 of FL“On FFA".

The extent of the freight forwarder’s
liability and transportation costs

The statutory limitation of the freight forward-
er’s liability under Art. 7 of FL“On FFA”is generally
the actual (documented) reduction in the value of

' Egorov A.V.The concept of intermediary contracts in civil-
law transactions: thesis on PhD. - Moscow. - P. 187.

2 Ramberg J. Unification of the Law of International Freight
Forwarding, 1998, p. 7. URL: https://www.unidroit.org/
english/publications/review/articles/1998-1-ramberg-e.
pdf (date of reference: 21.02.2022).
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the cargo as a result of the damage thereto. Accord-
ingly, in the event of the destruction of the cargo,
the actual decrease in its value is 100%. In this case,
the freight forwarder’s liability is limited to the full
value of the cargo. The wording “actual value” is
legally questionable. In practice, the calculation
of such value is based on the market value of sim-
ilar goods which necessitates the use of adjusters
to confirm the losses incurred. The actual value of
the damaged cargo is determined at the moment
after damage to this cargo and before its repair.
Otherwise, the freight forwarder’s liability would
be unreasonably reduced since, after repair of the
cargo, its value would in many cases be equal to or
close to its original value.

At the same time, it is not always possible to
establish the actual value of the damaged cargo.
For example, if minor damage to the cargo makes
it completely unusable, it is not clear whether the
full cargo value shall be recovered or the value of
its repair taking into account the difference be-
tween the price of original and repaired goods.
The same reasoning applies if the shipper cannot
sell damaged goods to a third party and is forced
to repair them in order to fulfil its obligations to its
counteragent. A separate issue arises with unique
goods for which the market does not exist. Conse-
quently, the market value of these goods cannot be
ascertained. All this leads to the fact that, in prac-
tice, in many cases, the freight forwarder does not
compensate the difference between the original
value of the cargo and its value after damage, but
the cost of repairing such cargo. It is essentially
a reduction in the purchase value of this cargo since
such cargo is sold at its original price, but the seller
receives less profits due to the costs of repairs (e.g.,
Resolution of the Commercial Court of Moscow
District dated 20 November 2019 in case No. A40-
7651/2018, Resolution of the Commercial Court
of Moscow District dated 03 March 2016 in case
No. A40-55240/2015, Ruling of Ninth Commercial
Court of Appeal No. 09AP-55308/2016-GK dated
05 December 2016 in case No. A40-24662/16).

This raises the problem of determining the
value of such repairs and other costs incurred by
a party in the repairing or utilization of the cargo.
It is not clear whether the “reduction in the actu-
al value of the cargo”includes the costs of cargo
transportation from the place of damage to the
place of repair and back and the additional costs
of transportation of the repaired cargo to its final
destination.
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In the case under review, the court answered
this question by stating that not only the full value
of the damaged tyres is recoverable but also the
cost of their utilization. In our view, this decision
seems fair since the person incurred the relevant
costs as a result of the freight forwarder’s activity.
The refusal to reimburse them would create a situa-
tion where the cargo was damaged but the costs of
restoration of violated rights were not reimbursed.
This situation contradicts to the general civil law
principle of full compensation for the losses caused
(Art. 15 and 393 of the CC RF).

The liability of freight forwarder’s
counteragents for payment

of compensation in excess

of the liability limits

Related to the issues discussed above is the
problem of the extent to which the freight forward-
er’s liability limitations apply to its counteragents.

One position on this issue is that the freight
forwarder’s limited liability extends to its counter-
agents. This is due to the fact that when the freight
forwarder pays a contractual amount of damages
are excess of the liability limitations under Art. 7
of FL “On FFA", freight forwarder does not use all
means to reduce its own losses. In other words, in
the relationship between the freight forwarder and
its counteragent, who provide services connected
with the particular carriage, the freight forward-
er facilitates an increase in the amount of its own
losses. Accordingly, the liability of its counteragents
shall be reduced in proportion to such a fault by the
amount exceeding the liability limitations under
Art. 7 of FL"On FFA” (Art. 404 of the CC RF).

This reasoning is questionable as the freight
forwarder’s liability shall be determined in accor-
dance with the obligations it fulfils. Consequently,
since the limited liability under Art. 7 of FL“On FFA”
applies only to the freight forwarder as a carrier,
this limitation shall apply only to those counter-
agents who carry out the carriage. In other words,
the limited liability under Art. 7 of FL“On FFA” shall
apply only to the freight forwarder as a carrier,
contractual or actual carrier. In other cases, freight
forwarder’s counteragents do not perform the car-
riage and they shall not be subject to the limita-
tions of the carrier’s liability under Art. 7 of FL“On
FFA”" Otherwise, it is to the advantage of the parties
to the carriage process in their relations with the
shipper to create a“stray company”in the form of
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freight forwarder and thereby automatically limit
their liability by the reduction of the actual value
of the cargo.

If the freight forwarder acts as a commission
agent only performed legal acts in its own name in
the interest of the client, the liability of its counter-
agents shall be determined under the rules on the
liability of the third parties in commission relations
(Art. 993 of the CC RF).

The general conclusion from the above is that
the limitation of the freight forwarder’s liability un-
der Art. 7 of FL“On FFA" applies to its counteragents
only to those situations when they carry out the
carriage.

In the case under review, the court was correct
in holding that Defendant’s liability had been limit-
ed. Defendant was the freight forwarder as a carrier
and its liability was determined under Art. 7 of FL
“On FFA".

It should also be mentioned that the person lia-
ble to the client for damage to the cargo is a freight
forwarder undertaking an obligation to deliver the
cargo safely (cl. 27 of Ruling No. 26). Therefore, the
person who had suffered damage by the carrier’s
actions hired by a freight forwarder is a freight for-
warder itself. The argument of the counteragents
of such a freight forwarder and persons who dam-
aged the cargo to the fact that “the damaged cargo
was not the freight forwarder’s property but that of
the original client”is irrelevant since it is a freight
forwarder who bears the losses caused by such
damage within the meaning of the Ruling No. 26.

Suspension of the enforcement
of the judgement in the Court
of Cassation

By virtue of cl. 1 of Art. 283 of the Commercial
Procedure Code of the Russian Federation, the
court of cassation is entitled, at the request of the
persons involved in the case, to suspend the en-
forcement of the judgements passed by the com-
mercial courts of the first and appellate instances,
if the applicant justifies the impossibility or the
difficulty of reversing execution or has provided
the counter security.

In this case, Defendant did not provide the
counter security and did not justify that the re-
versing execution would be difficult. Claimant is
a Russian legal entity and has posted on its website
that it works as usual. Against this background, the
court’s logic for the suspension of the enforcement



is that, as Claimant’s founder is registered in Ger-
many, the award in favour of such Claimant shall
be suspended. This decision is an example of ex-
plicit judicial involvement in politics. This is highly
undesirable from the perspective of the principles
of the separation of powers and independence of
the judicial system. The purprose of the court is to
be impartial regardless of who faces the trial. Only
impartiality and independence of the court may
ensure a balance in human relations.

One can only hope that, as time passes, such
motives of the courts will remain only in textbooks
and will disappear from the practice.

Conclusions

The judgement on the merits of the case under
review represents a positive trend in judicial prac-
tice towards a correct understanding of the legal
nature of freight forwarding. At the same time, this
case demonstrates some ambiguity in the legisla-
tive regulation of freight forwarding activities, at
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least as regards the determination of the freight
forwarder’s liability on the basis of “reduction of
the actual value of the cargo”. Identifying of the
true nature of freight forwarding and determining
whether “freight forwarding” is freight forwarding
in a particular case will avoid considerable abuse
of rights by freight forwarders and their counter-
agents.

The parties of the relevant relationship should
also guide the courts in the understanding of the
“true” freight forwarding. The intermediary nature
of the freight forwarding activity in case a freight
forwarder does not assume a guarantee for the
delivery of the cargo should be specified in the
contracts. This would make it possible, for exam-
ple, to apply the provisions on the mandatory as-
signment or third parties’ liability in commission
relationship. Such regulation would be consistent
with economic nature of true freight forwarding
and lead to fair judgements, including against the
freight forwarder’s counteragents who actually car-
ry out the carriage. =
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. TTYBJTNKAL I

KoHcTtaHTVH MTHMueBny,

KaHAnaaT opuanyeckmx Hayk,
AoueHT Kapeapbl rpaxaaHckoro npasa OAHO «MockoBcKas BbiCLas WKona
COLMasbHbIX N SKOHOMUYECKMX HayK», aiBOKaT ABOKaTCKOW nanatbl
JleHuHrpapckoit obnactu

Pa3bACHeHUA No BONpOCam
cyaebHoM NpaKkTUKN KaK NpoAYKT
repmaHckon peopmbl OpPraHos
tocTnumum n cyaebHom cnctemol

1942 roaa

66

Cmames noceaweHa ucmopuu uHcmumyma cyoelickux nocsiardud (Richterbriefe), eedeHue komopozo
A8UN0C6 00HOU U3 Mep npednpuHamou 8 lepmaruu 8 1942 2. pechopMel oOp2aHos LCMUYUU U cyoebHoU
cucmembl. o 3ambicsty e2o cozoamesned, 3Mom uHcmumym 00J1eH bbi1 hopmuposams y cyoelickoeo
Kopnyca «npasusibHele» npedcmassieHus o cyoebHol npakmuke, coomsemcmaytoweti nompebHocmam
obwecmasa u 2ocydapcmea, nymem 8bi60p04YH020 0Ny6IUKOBAHUSA U38/1eueHUl U3 Cy0ebHbIX peweHul
No KOHKpemHbiM 0enam. [yis «ynopa0o4yusaHus» U «<HanpasaeHus» CyoebHol Npakmuku Ha Vimnepckoe
MUHUCMepCmaeo rcmuyuu 6b11a 803/10)keHd paboma no ee cucmemamu3sayuu; 063opbl U 0606weHus
NPAaKMuKu ¢ OyeHKoU npasusibHOCMU NPUHAMbIX peweHul ny61uKo8anucs 8 CneyuadsibHo 0715 3Mo2o
C030aHHOM ne4amHom op2aHe. 3adadeli cyOeliCKUX NOC/IAHUU 8bICMYNAsio He CO30aHuUe NPAMbIX co0ep-
XKamesibHblX OUPEKMU8 OMHOCUMEIbHO NOOIEXAWUX BbIHECEHUIO 8 KOHKPEMHbIX C/Ty4asx CyoebHbIX
peweHul, a onocpedo8aHHoe hopmMuposaHue NPUHYUNO8 OYeHKU NO3UMUBHO20 NpAsa CKBO3b NPU3MY
nompe6bHocmeli 06wWecmaa 8 KOHKPemHoOM paspeuwieHuu Mmo2o Usu UHO20 0ea.

B cmamee pacckasvieaemcs 06 yciosusax 3apoxoeHUs UHCMumyma cyoelckux nociaHuti 8 Hayucmckou
lepmaHuu, npugoouMcs onucaHue npuYUH U N080008 0bvsasIeHHOU 8 1942 2. pechopMbl ocmuyuu, ee
yesiax u3aoadax, a makxe npedycMompeHHbIX elo Mepdx No NpeodosIeHUI0 «Kpu3uca tocmuyuu. [pume-
HUMesbHO K UHCmumymy cyoelcKux Noc1aHuti 8 c(mamee NpU8oOUMCA OnNUCAHUe NpedyCMOMpPeHHO20
pegopmoti npoyecca cbopa u cucmemamusayuu cyoebHol npakmuKu, Kpumepuesa om6opa cyoebHbix
akmoa 0718 ony6/IuUK08AHUS, AHAIU3upyemca Memodosio2udeckoe 8o3odelicmaue Cyoelickux Noc/iaHul
Ha npouecc npasonpuMeHeHUs, onucbisdemcs NPoUuecc 8HeOpeHUs OAHHO20 UHCMUMyma 8 Npakmuky,
8KJ/1104AA 0CO6EHHOCMU pachpocmpaHeHus cy0elicKux NOC/IaHull U C8A3AHHbIE C SMUM C/TOXKHOCMU.



. NYBJINKALUWA

Takoui cnoco6 8030elicmeusa Ha NPouecc omnpassieHus NPAasocyous 8bI36aJ1 HeNpUAMuUE y HEMeUKo20
cy0OelicK020 KOpNyca, 4mo npoAsusIOCk 8 WUPOKOMACUMABHOM yKJI0HeHUU cyOeli om UChOIHeHUsA
065a3aHHOCMU NO HanpasieHur Konuti cyoebHbIx peweHUl 8 MUHUCMePCMB8o 0/19 cucmemamusa-
yuu cyoebHol Npakmuku, ycunusasuwemca ¢ npubsiuxxeHueM OKOHYaHUA 80UHbI. bosee onbimHeiMu
U cmapeimu cyObamu cyoelickue NoCIaHuUA 80CNPUHUMA/TUCL KAK UHCMPYMEHM 8MOpxeHUs 8 cihepy ux
Uck/Ilo4umesieHol KomnemeHyuu, onpedesieHHoU NPUHYUNOM He3asucumocmu cyoel. Tem He MeHee,
8 yesTloM UHcmumym cyodelickux nocsiaHuti npedcmaesnian cobou OelicmeeHHoe cpedcmeo HanpageHus
U yHUcbukayuu cyoeb6Hol npakmuku.

Kniouesvle crnoga: ucmopus 20cydapcmeaa u npasd, ucmopus npasa [epMaHuu, pazssacHeHus cyoebHou
NPAaKMuKu, Hayucmckas lepmMaus, UCmoYHUKU npaed, npasosoe pe2ysiupo8aHue, Cyoonpou3soocmao,

2pa}x0aHcKuli npouecc, y20s108HbIli npoyecc, Hesasucumocme cyoed.

OH YemobipHaoyame iem CJ1yXus 8 3¢3C08CKUX Yacmsx. LLllecme
s1em oH 6bls1 nazepHeim epadom 8 OcgeHyume... [OH] denaem
6os1blWUe ycnexu, cnacaem XU3Hb HaNPaAso U Hasneeo... Eciu oH
6ydoem npodo/kame makumu meMnamu, Mo YUC/I0 CNACeHHbIX
um ntodeli CpagHAEMCA € YUC/IOM y6UMbIX UM Xe NpUMepHO K mpu
meicayu 0ecamomy 200y.

BmecTo npepucnosna

JeA HanmncaHvA 3ToW CTaTby MOABUNIACH B 3Ha-

YMTENbHOWN CTeneHn CNoHTaHHO. B apBoKaT-
CKOW NpaKTUKe aBTOPY [OBENOCb CTONIKHYTbCA
C He OTINYAKLLKMCA 0COOBIMU TEOPETUYECKMU
M3bICKaMM, HO BECbMa MOJTHO OTparkatoLmm chop-
MMPOBaBLLMECA NPeAnoYTeHNA CyAoB NOAXOAOM,
Korga apObuTpaxHbIi cyd, *kefas 0CTaBUTb NCKO-
BOE 3asBNeHre 6e3 PacCMOTPEHUS HAa OCHOBAHMM
nyHkTa 4 yact 1 cT. 148 AMNK PO, cuntaeT BNonHe
[OCTaTOYHbIM AN1A 3TOTO COC/aTbCA B ONpeaeneHun
06 OCTaBNIeHUN NCKOBOTO 3asBrieHns 6e3 paccmo-
TPeHNA He Ha dpefepasnbHbIl 3aKOH, a Ha pa3bAc-
HeHnA cynebHo NpakTuKK, cogepxatimneca B VH-
dopmarmoHHbIX Nucbmax Mpesugmyma BAC PO nnn
MoctaHoBneHuax MNneHymos BepxosHoro Cyga PO
nnu Beicwero ApbutpaxHoro Cyna PO.

TaK, B COOTBETCTBMM C JOC/IOBHbIM TEKCTOM MyH-
KTa 4 yactn 1 cT. 148 AlK PO, apbuTtpakHbii cyn
OCTaBfIfieT NCKOBOE 3anABneHne 6e3 paccmoTpe-
HUSA, eCN NOC/e ero NPUHATUA K MPOU3BOACTBY
YCTAHOBMWT, YTO 3asABJieHHOe TpeboBaHue 8 co-
omeemcmauu ¢ ¢pedepasibHbiM 3KOHOM [ONMMKHO
6bITb PacCMOTPEHO B fene 0 6aHKpoTcTBe. He Hait-
LA B NOATBEPXAEHMe BbIBOJA O HEOH6XO4MMOCTU

' UwT. no: BoHHezym K. Konbibenb ans Kowku. — M., 2009. -
C.164.

Kypm BoHHe2ym. Konvibesnb 015 Kowku'’

OCTaBJIeHNA NCKOBOTO 3asBNeHnA 6e3 paccmoTpe-
HUA HUKaKNX MOJNTIOXKEHN B TEKCTE AeNCTBYOLEro
DepepanbHOro 3akoHa «O HECOCTOATENBHOCTU
(6aHKpOTCTBE)»?, apOUTPaXKHbIN Cy Mo Jeny, B pac-
CMOTPEHMN KOTOPOro aBTOp NPUHUMAanN yyactue
B KauecTBe NpeAcTaBUTeNA CTOPOHbI, MocymUTan
BO3MOXHbIM 1 JOCTAaTOYHbIM COC/IaTbCA UCKIIIO-
ynTenbHO Ha NyHKT 18 locTtaHoBNeHNA [neHyma
Bobicwero ApbutpaxHoro Cyga PO ot 23.12.2010
N¢ 63 «O HeKOTOpPbIX BOMPOCaXx, CBA3AHHbIX C NPU-
MeHeHneM rnasbl lIl.1 QepepanbHoro 3akoHa «O He-
cocToATenbHOCTY (6aHKPOTCTBE)», cornacHo ab3auy
TpeTbeMy KOTOpOoro «TpeboBaHue apbnTpakHOro
ynpasnsawoLero n ntoboro gpyroro 3anHTepeco-
BAHHOTO IMLa O MPU3HAHUWN HeEeNCTBUTENIbHbIMUA
TOProB MO NPOAAXKe UMYLLECTBA JOMKHNKA, B YacT-
HOCTM TOProB, NPOBeAEHHbIX B XOA4Ee NCMONHUTENb-
HOro NPOM3BOACTBA, NOC/E BBEAEHUA B OTHOLLE-
HUW JOJKHMKa npoLeaypbl HAbNOAeHUS 1 BIOTb
[0 3aBeplueHuns fena o 6aHKPOTCTBE NOANEXUT
npeabABNEHNIO B paMKax Aena o 6aHKpoTCTBe
no npaswnam rnasbl l1l.1 3akoHa 0 6aHKPOTCTBE»>.

2 O HecocTosiTenbHOCTY (6aHKpoTCcTBe): DefepanbHbli
3aKOH OT 26.10.2002 N2 127-®3 // C3 P®. 2002. Ne 43.
C1.4190, nanee - 3aKoH 0 6aHKpOTCTBE.

3 O HeKOoTOpbIX BOMPOCAX, CBA3AHHbIX C NPYMEeHeHeM
rnasbl .1 QepepanbHoro 3akoHa «O HecocToATeNIbHO-
cTn (6aHKkpoTcTBe)»: MocTtaHoBNeHue MneHyma BAC PO
o1 23.12.2010 N2 63 // BectHuk BAC P®. 2011. N 3. B pep.
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Tem cambIM apOUTParkHbIN cya GaKTMUEeCKU ypas-
HAN MO pUANYeCcKon cune pefepanbHbIf 3aKOH
1 paszbacHeHuA MNnenyma BAC PO*.
OnpepeneHune apbutpaxxHOro cyga nepsom
WHCTaHLUMM ObINIO OCTaBNeHO 6e3 M3MeHeHUs ap-
OUTPaXHbIMK CyAammn anennALMOHHON® 1 Kac-
CaLMOHHOWN NMHCTaHLMI® faxe HeCMOTPA Ha To,
YTO NONOXeHHOoe B ero ocHoBy [locTaHoBNEHNE
Mnenyma BAC PO o1 23.12.2010 N2 63 no cyuye-
CTBY NpeACTaBnano cobor pasbACHEHNA OTHOCK-
TenbHO NopAdka npumeHeHna rmassbl 1.1 3akoHa
0 6aHKpoTCcTBe «OcnapriBaHme CAENOK AOMKHUKA»’
B MepBOHaYanbHONW ee pefakumm, TOraa Kak nocne
NPUHATNA 3TOro noctaHoBneHuA MNneHyma BAC PO
1 He3HauMTeNbHO N3MeHuBLero ero [locTaHoBne-
HuA MNMneHyma BAC PO o1 30.07.2013 N2 59 3akoH
0 6aHKpoTCTBE Obl1 MOABEPrHYT 3HAUMTENIbHOM
3aKoHofaTeNbHOW nepepaboTke, B pe3ynbraTte
KOTOPOW OTKOMMEHTMPOBaHHbIE Ha3BaHHbIMU MO-
CTAHOBNIEHMAMU 3aKOHOAATESNIbHbIE HOPMbI NpeTep-
nenv dyHAameHTanbHble U3MEHEHNSA, YTO, MO MHe-
HUIO aBTOpPa, 06A3bIBaNo apbrTpa)KHble cyabl Npu
npuMeHeHnn npeasioxeHHbix MNneHymom BAC PO
pa3bACHEHWI COOTHOCUTb UX, KaK MUHUMYM, C aK-
TyaJibHbIM TEKCTOM MPaBOBbIX HOPM, K KOTOPbIM
OHW OTHOCATCA, 1 06Lel KOHLEenumen NpaBoBOro
MHCTUTYTa OCMapriBaHNA CAeNOK JOMIXKHMKa, onpe-

MoctaHoBneHua Mnenyma BAC PO ot 30.07.2013 N2 59 //
ConunpapHocTb. 28.08-04.09.2013.

4 Cm. Onpepenenvie ApbuTparkHoro cyga CaHkT-TleTepbypra
n JleHuHrpaackon ob6nacti ot 07.10.2014 no geny N2 A56-
46710/2014, ony6nukoBaHHOe Ha oduLManbHOM cainTe
«KapToTeka apOuUTpaxxHbIxX Aen» apouTpaxHbix cynos PO,
URL: https://kad.arbitr.ru/PdfDocument/7882dc9a-3de5-
414b-ae0a-af4439cf9e58/A56-46710-2014_20141007_
Opredelenie.pdf. - (JaTta obpaweHus: 05.01.2017).

5 Cm. MNocTtaHoBneHue TpuHapuaToro apbuTpa>kHOro
anennAuMoHHoro cyaa ot 18.12.2014 no geny N2 A56-
46710/2014, onybnukoBaHHOE Ha oduULMaNbHOM caliTe
«KapToTeka apbuTpaxkHbIX Aeni» apbuTpaxHbix cygos PO,
URL: https://kad.arbitr.ru/PdfDocument/7dbb0e50-e255-
4c2a-a474-89399feb47b9/A56-46710-2014_20141218_
Postanovlenie%20apelljacionnoj%20instancii.pdf. - (Ja-
Ta obpaLyeHus: 05.01.2017).

6 Cm.TMocTtaHoBneHve ApbuTpaxHoro cyna CeBepo-3anag-
Horo okpyra ot 19.02.2015 no geny N2 A56-46710/2014,
onybnmkoBaHHoe Ha oduumManbHOM canTe «KapToTe-
Ka apbuTpaxHbix gen» apbuTtpaxHbix cygos PO, URL:
https://kad.arbitr.ru/PdfDocument/6955927f-2cac-
48fc-b0fe-d09fa574e1e3/A56-46710-2014_20150219_
Postanovlenie%20kassacionnoj%20instancii.pdf. - (JaTa
ob6palyeHna: 05.01.2017).

7 BBepeHa ®epepanbHbiM 3aKOHOM «O BHECEHUMN U3MEHe-
HWI B OTAENbHble 3aKOoHOoZaTeNbHble akTbl Poccuiickon Qe-
aepayumm» ot 28.04.2009 Ne 73-03 // C3 P®. 2009. N2 18
(4. 1).Cr. 2153.
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Jenaemou C y4eToM NPoBeAeHHOWN 3aKOHOAATe N b-
HOW peBU3NN.

3aHUMaACb NOAroTOBKOM Xanobbl B KoHCTUTY-
LUnoHHbIN Cya PO Ha HapylueHne KOHCTUTYLIMOH-
HbIX NPaB 1 cBO6O rpaXkAaHUHa NOJIOXKEHMAMN,
yCTaHOBJIEHHbIMU ab3aLem 4 nyHKTa 3 yactu 4
cT. 170 ATIK PO, B TOI YacTu, B KOTOPOW MO CMbIC-
ny, NpugaBaemMomMy MM MpaBonpUMEHUTENbHOMN
NPaKTMKOW, OHN NPUAaT 06sA3aTeNbHbIN Xapak-
Tep pa3bACHEHUsIM MO BOMPOcam cyaebHOM npak-
TuKkn BepxosHoro Cyga PO 1 coxpaHuBwnm cmny
pa3bACHEHMAM MO BONpocam cyfebHON NPaKkTUKM
Boicwero Ap6uTtpaxHoro Cyga PO gns HuxecTon-
LMX CY[OB, aBTOPY yAanocb cobpaTb 3HaUNTENb-
HbIn 06bem maTepurana o GyHKUMOHANbHO CBA3aH-
HOM C TaKMMW pa3bsACHEHUAMU deHOMEeHe HoBe-
e NCTOPUM FePMAHCKOro Npasa, NoayumBLLEM
Ha3BaHWUe Richterbriefe. ABTOp nonaran, 4To Bpems
N MeCTO, a TaKXKe NPUYNHbI N YCNOBUA NOABMIEHNA
3TOr0 MHCTUTYTa NpoLeccyanbHOro npasa MoryT
6bITb 1CMOSIb30BAHbI B KAYECTBE AOMONHUTESNIbHBIX
APTryMEHTOB B NMOMb3Y HEKOHCTUTYLIMOHHOCTU CY-
wecTeytowen B Poccuinckon Oepepaumv NpakTnkn
NoAMeHbl 3aKOHOAATe NbHbIX MONOMXEHUI pa3b-
ACHEHUAMMN BbICLUMX CYIOB O MNOPAAKE NX NpUMe-
HeHuA. U, xota KoHcTuTyumoHHbin Cyg PO, norpy-
MEHHbIl HA MOMEHT NOCTYNIEHWA faHHOW anobbl
B PacCMOTpPEHMEe BONPOCa O KOHCTUTYLIMOHHOCTH
B3HOCOB Ha KanuTasibHbIl PEMOHT obLero nmy-
LecTBa B MHOFOKBapTUPHOM OME, OrpaHnynsI-
cA popManbHbIM yKaszaHUeM Ha Hanuuume y Bep-
xoBHoro Cygna PO npaBa gaBatb, B COOTBETCTBUM
€O cT. 126 KoHctutyumnm PO, pasbACHEHUA NO BO-
npocam cygebHOM NPaKTUKM 1 aHaIOrMYHOe Mnpa-
BO HblHe ynpa3aHeHHoro BAC PO cornacHo paHee
JencTBoBaBLWeln pegakumn cT. 127 KoHCcTuTyymm
PO 1 6e3 cooTHECEHUA COOTBETCTBYHOLMX MOJIO-
»eHun KoHctutyuymm PO ¢ ocHoBamMm KOHCTUTYLW-
OHHOro cTpoA B nopagke cT. 16 KoHctutyumm PO
OTKa3zas B MPUHATUN »Kanobbl K pacCMOTPEHMIo?,
B pacrnopsKeHUM aBTopa oCTanmcb HapaboTKkuy,
nmMeroLme cyrybo HayuyHyio LLeHHOCTb Kak s
NCTOPUKOB N TEOPETMKOB FOCYAapcTBa 1 Npaga,
Tak 1 AnA CneunanncToB B NpoueccyanbHbIX OT-
pacnax coBpemeHHoro npasa. OHY 1 BbIHOCATCA
Ha cyq umTaTens.

8 Cm.: O6 oTKase B MPUHATUM K PACCMOTPEHNIO Kanobbl
rpaxgaHkn Ctpokosol EneHbl BnagnmnpoBHbl Ha Hapy-
LeHVe ee KOHCTUTYLIMOHHbIX NpaB ab3aLem cefbMbIM Ya-
¢t 4 cTtaTby 170 ApOUTPaKHOro NpoLeccyanbHOro Ko-
nekca Poccuniickoin ®epepaunn: OnpegeneHue KoHCTUTy-
umoHHoro Cyga PO ot 27.10.2015 N2 2378-0.



Bo n3bexaHve nocnelHbiX BbIBOLOB OTHOCU-
TENbHO 3KCTPaNoNALMN XapakTepusytoulero lep-
MaHuio 1940-x rr. matepmnana Ha COBPEMEHHYI0
POCCUNCKYIO AENCTBUTENBHOCTb aBTOP XOTeN Obl
3aBepuTb, YTO OH, BO-NMEPBbIX, HN B KOEN mepe
He CTaBUT 3HAK PaBEHCTBA MeXJy repPMaHCKUMM
Richterbriefe c ofHON CTOPOHbBI 1 CYLLECTBYIOLN-
mu B Poccninckon Oegepaymm pasbACHEHUAMN
BbICLUMX CyAeOHbIX MHCTAHUWIA — C [PYron, pac-
CMaTpUBas NX NCKITIYNUTENBHO KaK (OyHKYUOHA b-
Hble dHano2u. Bo-BTOpPbIX, aBTOP He MNPM3bIBaeT N K
HemMefeHHON OTMEHE 1 NOMTHOMY MCKOPEHEHNIO
noctaHosneHun MNneHyma BepxosHoro Cyga PO
N COXPaHMUBLLMX CUY NOCTaHOBAeHUN [neHyma
BAC PO xoTa 661 MOTOMY, UTO YMCTO NpaKTUYecKmne
nocnefCcTBUA Takoro Luara obepHyTCA MHOrOKpaT-
HO 60ONbLWINM BPefoM: CyLLeCcTBYIOLLME HA cerod-
HAWHWIA JeHb YPOBEHb HOPMATMBHOCTY U Kaue-
CTBO IOPUANYECKON TEXHUKN OTeYeCTBEHHbIX 3a-
KOHOB, OT/INYAOLLKXCA 3HAUYNTEIbHbIM 06 BbEMOM
NPOTNBOPEYUNI Y HEMOSHOTbI, B OTCYTCTBME Pa3b-
ACHEHUN O NOPAAKE UX NPUMEHEHMA NpuBeayT
K YCTPAHEHMIO TaKOro KaueCTBEHHOrO MpU3HaKa
npaBa, Kak ero dpopmanbHasa onpefeneHHOCTb, YTO
B KOHEYHOM MTOre NoBJeYeT 3a CO60N NpUHATNE
NpOoTUBOpPEeYaLLYNX APYT APYTY CyAeOHbIX aKTOB,
bopManbHO OCHOBBIBAIOLNXCA HA OJHUX M TeX Xe
3aKoHoJaTenbHbIX NpeanucaHmax®.

* X *

Co3paHne MHCTUTYTa cydelckux nocaaHul
(Richterbriefe) npepctaBnano coboli ogHy 13 mep
npoBoausLenca B lepmaHnm B 1942-1945 rT. pe-
¢dopmbl cyaebHoM cnctembl, NpeciefoBaBLueln odu-
LManbHYyHo Lenb NPeofoNieHUA <KKPU3Kca ICTULUNY,
6ynTo 6bl paspasuslLerocs B TpeTbem pelixe elle
K Hauyany Bropoi mnpoBoii BorHbI. B coBpemeHHOM
HemMeL Kol nuTepaType rocnofcTeyeT npeacTas-

9 3HauMMOCTb Pa3bACHEHWI BbICLINX CYAeOHbIX MHCTAHLMIA
LNsi NPaBoOBON cucTeMbl Poccun Hambonee NonHo Nposie-
NAETCA B NpoLeccyanbHbIX BONPOcax, Fae 3a4acTyio Tosb-
KO TOJIKOBaHwe, flaHHoe NneHymom BepxosHoro Cyaa PO
unu Boicwero ApbutpaxHoro Cyaa PO, BbicTynaet efuH-
CTBEHHbIM HOPMATUBHbBIM OCHOBAHMEM peanv3auum oT-
JenbHbIX NpoLeccyanbHbIX NPaB yyacTBYOLWMX B Aefe
NNL, YTO CTAHOBUTCA abBCONIOTHO OYEBUAHbBIM MpPY 03-
HakomsieHnK, Hanpumep, ¢ MNoctaHoBneHnem MneHyma
BAC PO «O npumeHeHnn ApbrTpakHOro npoueccyasb-
Horo kofekca Poccuiickon Oefepauny npu paccmoTpe-
HUW Aen B apOUTpaXXHOM cyfe aneffALUMOHHON NHCTaH-
ummn» ot 28.05.2009 N2 36 1 ero conocTtaBneHnn € 4OCNOB-
HbIM TekcToM AMK PO npumeHWTENbHO K 3aTparrBaembiM
B flaHHOM [locTaHOBNEHMM BONpoCcam.

. NYBJINKALUWA

NEHVIE O TOM, YTO CaM Mo cebe «KPU3UC CTULUNY
BPSA NN CYLLECTBOBAN B AENCTBUTENIBHOCTU, HO Obli
«MHCLEHUPOBAH» HaUMOHaN-couMannucTamm Kak
BMoJsiHe yaoOHbIV NOBOA ANA NPOBeeHNA B XN3Hb
peLleHniA, UMeLLMX LieNblo OKOHYaTelbHOe Noj-
YrMHEeHVe OTNPABJIEHUS MPABOCYANSA 3a4auYaMm «To-
TasSIbHOW BOWHbI» 1 eLle 6ONbLUY0 NOAUTUYECKYHO
paavkanusauuio ctuumn',

KynbmuHaumen ngeun «<kprsmca icTmumnmn» cTa-
na peub [Mtnepa B PerxcTare 26 anpena 1942 .,
B KOTOPOW 6bINK chOpMYNMPOBaHbI OCHOBHbIE Npe-
TEH3UN K COCTOAHMIO cynebHoN cuctembl Pelixa,
CBOAMBLUMECS, B NMEPBYI0 oyepenb, K BbIHECEHUIO
«YyXAbIX HAPOAY» PELUEHNI U MPUTOBOPOB, aHTU-
HapofHOMY 006pa3y BCex OpPUCTOB U OCOBEHHO
Cyfen, B3palleHHbIX Ha feMOKpaTUYeCKnX LieH-
HOCTAX NubepanbHon Belmapckon pecnybnmkm
N HEeCrnocob6HbIX AENCTBOBATb B COOTBETCTBUM
C HOBbIMY LLlEHHOCTAMU HaLMOHa-COLNANINCTCKO-
ro rocyfiapcTBa, a Takxe K BOCMPUATUIO MPUHLMNA
He3aBUCUMOCTM CyAel KakK Yy»KepoLHOro npaeo-
BOro Havana''. Ecnm oBa nocnefHUx aprymeHTa
He HYXXAalTCA B cneuunarnbHbiX KOMMEHTapUAX,
TO NPUMEHUTENBHO K NepBOMY clieflyeT OTMETUTD,
YTO MO OTHOLUEHUIO K JAHHOMY «HEeraTBHOMY Ka-
yecTBY>» CyAebHON CCTEMbI PeYb Ljla OTHIOAb He O
HeCnocobHOCTM Ha3HauUNTb CNpPaBeAsIBOE HaKa3a-
Hue 3a coBeplUeHMe NPeCTYNNeHnn NPOTUB rocy-
[ApPCTBa, PeXNMa, apMuni, a 06 N3NNLLIHEN MATKOCTY
NPUroBOpPOB 3a 0OLLEYroNIOBHbIE MPECTYMEHNA.
B cBoen peun [MTnep anennupyeT K Hecrpasep-
nueocTu npurosopa 1937 r., KOTOPbIM 3a YOUINCTBO
Cynpyrv Cyn Ha3Hauun NoAcyarMOMY HaKasaHue
B BUAE NATU NeT nnweHust ceobopbl; MMtnep npea-
CTaBAAET CUTyaumto Takum obpasom, Kak byaTo
peyb naeT o0 HecnpaBeaMBOM, U3IULLHE MATKOM
HaKa3aHWM JOMaLLHEero TMpaHa, CucTeMaTUyecKkun
NCTA3aBLUEro COOCTBEHHYIO CEMbIO, HO OCYXKAEHHO-
ro BCEro INLb «K NATUIETHEMY TIOPEMHOMY CPOKY
B TOT MOMEHT, KOra AecATKU TblcAY OONECTHbIX
HEMELKUX MYXUYMH OOJIKHbI YMUPATb, 3aLluLLan
PoavHy ot yrpo3bl 6onblueBmsmar'2,

10 Cm.: Schddler S. ,Justizkrise” und ,Justizreform” im Natio-
nalsozialismus: Das Reichsjustizministerium unter Rechts-
justizminister Thierack (1942-1945). Tibingen 2008.
SS. 1-55.

" lbid. S. 19-32.

12 ]bid. S. 14. B 0eNcTBUTENBHOCTU e B JAHHOM [efie peyb
wna o6 ybmincTee, coBepLleHHOM B COCTOAHMMN addek-
Ta My>KeMm, YIMUYNBLUMM CYNpPYry B HEBEPHOCTH, CM. NOJ-
pob6Hee: Schmitz G.Vor- und Nachschaubesprechungen in
Hamburg (1942-1945) // ,Von Gewohnheitsverbrechern,
Volksschadlingen und Asozialen...”: Hamburger Justizur-
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370 6bIO NOCNeaHee BbiCTynneHne MTnepa
nepen Penxcrarom, KoTopblii Bipedb 6osee He co-
3bIBancA'®: peweHnem PeinxcTtara ot 26.04.1942
dropepy 66K NpefocTaBneHbl HEOrpaHUYEeHHbIe
NMoSIHOMOYNSA AeNCTBOBATb BO BCAKOM KayecTBe
1 B Nto6oM HeobxoauMoM 06 beME, UTO He NPOCTO
NMOBTOPANO 3aKpensieHne 3a HUM GYHKLUMW FaBbl
rocyfapcTsa 1 rMaBHOKOMaHAYOLEro BOOPYXKeH-
HbIX CWJ1, HO 1 oduLUManbHO 06beaVHUIIO B €ro
nnLe TPU BETBY FOCYAAPCTBEHHOW BRacTy, BNep-
Bble HaZeNIMB €ro NoSIHOMOYMAMM BEPXOBHOTO CY-
abn'. Vipee pasgeneHns BnacTen B TotanMtapHOM
rocymapcTse Obifl, TakM 06pa3om, MOIOXKEH KOHeL,.
Heob6xopnmo, oHAKo, yunTbIBaTb, YTO MOAUTUYE-
CKaA Aemarorus, He NoAKpenieHHasa KOHKPETHbIMM
llaramu, He Morfla okasaTb CKONbKO-HUOYab Cy-
LEeCTBEHHOTO BAVIAHMS Ha NPOLECcC OTrpaB/ieHns
NpPaBOCYANs Ha MECTAX: ANs NPETBOPEHNSA B XKN3Hb
naen o «<HOBOW CTULMNY TpeboBanocb Mbo npo-
BECTW TOTaNibHOEe OBHOBIEHNE CYAENCKOro KOpny-
ca, NbO CyLIeCTBEHHO OrpaHNuYnTb pakTuyeckre
MOJIHOMOUVA CYAEN, @ MOCKOJIbKY BO3MOXKHOCTU
NOCTPaUNN cepbe3HbiM 06pa3omM orpaHMYMBano
BefleHNe «TOTaJIbHOW BOWHbI», €QUHCTBEHHO BO3-
MO>XHbIM OCTaBaJICA BTOPOV BapUaHT.

Naeonoramm HameuyeHHOW Takum obpasom pe-
dopmbl toctuumn ctanu OTTo Tupak (Otto Georg
Thierack, 1889-1946 rr.), Ha3HaueHHbI 20.08.1942
NMnepcknm MUHUCTPOM IOCTULM U B TOT XKe AeHb
CTaBLUIMW Npe3naeHTom AKageMnm repmaHCcKoro
npaBsa 1 pykoBoguTtenem HavunoHan-coymanmct-
CKOrO COl03a XpaHuTenen npasa, u KypT PoTeH-
6eprep (Curt Rothenberger, 1896-1959 rr.), Tak
e € 20.08.1942 3aHABLWINIM NOCT roCygapCTBeH-
HOro cekpetapsa MiMnepckoro MMHUCTEPCTBA
locTuuMn. B uncne npoyero HameyeHHas UMmn
pedopma ocTuLMn Npeagnosarana npopefeHne
nepBooYepPeaHbIX MEPOMPUATAN NEPCOHANBbHOMO
XapakTepa, NpeaycMaTprBaLLMX eANHOBPEMEH-
HOe MoYTK AByKpaTHOE COKpaLleHMe KonmyecTaa
JeNCTBYWNX cyaen C OGHOBPEMEHHbIM MOBbI-
LUEHNEM BO3PACTHOIO LIEH3a A/1A 3aHATUA JOJK-

teile im Nationalsozialismus. Hrsg.v. Justizbehorde Ham-
burg. Hamburg 1995. S. 449; Schddler S. ,Justizkrise” und
JJustizreform”. S. 22.

3 Cm.:Schddler S.,Justizkrise” und, Justizreform”. S. 13; Gruch-
mann L., Generalangriff gegen die Justiz?” Der Rechtstags-
beschluf3 vom 26. April 1942 und seine Bedeutung fir die
Mafregelung der deutschen Richter durch Hitler // Viertel-
jahrshefte flr Zeitgeschichte. 2003. 51. Jahrgang. Heft 4.
S.509.

4 Cm.: Schddler S.,Justizkrise” und ,Justizreform”. S. 14.
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HOCTU cyabu o 35 net'”, BBefeHMe B NPaKTUKY
MWUHMCTEPCTBA Bble3[HbIX MPOBEPOK AEATENIbHO-
CTV CyROB B OKpyrax (ray) pykoBoactsom Vimnep-
CKOFO MUHMCTEPCTBA IOCTULNN'S, ycTaHOBNEHUE
06s3aTeIbHON OTYETHOCTY ANA CYAEN U COrnaco-
BaHMA NOANIEXaLLMX BbIHECEHNIO CyAeOHbIX MOCTa-
HOBNEHUI C MUHUCTEPCTBOM IOCTULMK', @ TaKXKe
C Npe3npeHTOM CBOero cyaa'é, uto Ha3blBanoch
«npefoCcTaBneHeM NOMOLLW» CYAbe, paccMaTpu-
BalOLLEMY [e/I0, U AOJIKHO OblI0 HEYKOCHUTENb-
HO cobntofaTbCA NPU PaCCMOTPEHNI YTONOBHbIX
aen'®; Takxe B nnaH pedopmbl BXOAWNO NpoBe-
JeHve WrpoYvanlumx npeobpasosaHmii B 0651actu
CYROYCTPOWNCTBaA M IOpUANYECKOro obpasoBaHus.
Ho onHol u3 Hanbonee CMMNTOMATUYHbBIX MepP
Mo «yMNopsAA0YVBaHMIO» CyaebHON NPAKTUKN C TOU-
KU 3peHna obecneyeHna OpUEHTUPOBAHNA Cyaen
Ha NoTpebHOCTM obLecTBa U HEOHXOAMMOCTL O-
O6UTbCSA eAUHCTBA MPaABOMPUMEHUTENIbHON MpaK-
TUKK cynoB lepmaHum B fyxe ngen HaunmoHan-co-
LManm3mMa ABUSIOCb BBEAEHNE MHCTUTYTA TaK Hasbl-
BaeMmbix cydelickux nociaHuli (Richterbriefe), npen
KOTOPOro He NpuHag/iexana HenocpeacTBEHHO
Tupaky. lNoackaszaHHasA eMy «TPeTbUM TMLLOM», OHa
Oblfla OLIEHEHa M KaK «HAaCTOJIbKO XOpOoLas», uTo
OH HeMeZLNEHHO AOJIOXKNI O Hel dropepy?’.
NHCTUTYT cydelickux nociaHul [ONXeH 6bin,
Mo 3ambIC/y ero cosgaresieir, popmmpoBaThb y Cy-
LeCKoro Koprnyca «npasusibHble» NpeacTaBieHns
0 cynebHol NpaKTMKe, COOTBETCTBYHOLLEN NOTPEO-
HOCTAM 00LLeCcTBa 1 rocyAapcTBa, nyTem BbI6opou-
HOro ony6sMKOBaHWA N3BJIeYeHU N3 CyaebHbIX
pelweHnin No KOHKPeTHbIM Aenam. [NoanexasLwwas

5 Schddler S.,Justizkrise” und ,Justizreform”. S. 176-179.
6 |bid.S. 189-190.

7 CneflyeT OTMETUTb, UTO peyb, PasymMeeTcs, He Wia o To-
TaJIbHOM COrlTacoBaHNM BCeX 6e3 NCKIoUYeHNsA peLleHnit
1 NPUroBOPOB: CyAbA, NPeABNAsA 3aBeplLueHne cyaebHo-
ro pasbupaTenbCcTBa, 4OSKEH 6bi, No 3ambicny O. Tupa-
Ka, JOJTIOXUTb B MMHUCTEPCTBO IOCTULIMM O paccmaTpuBa-
eMOM fiefle, B OTBET Ha YTO MMHUCTEPCTBO HAaAENANoCh
NpPaBOM HanpaBUTb CyAbe COOTBETCTBYIOLME KPEKOMEH-
pauun» (Empfehlungen) n «ykasanus» (Hinweise), B Ko-
TOPbIX MO/ ObITb BblICKa3aHbl COBEPLUEHHO KOHKPETHble
OXXNIAHUA OT PACCMOTPEHMS AAHHOTO KOHKPETHOTO AieNa,
cMm.: Schddler S. «Justizkrise» und «Justizreform». S. 194.

'® Ibid.S. 195.
% lbid. S. 195-196.

20 B TOM, UTO aBTOPCTBO 3TOW MAEN eMy He NpUHaanexuT, Tu-
pak npu3Hanca Ha coelanHum 29.09.1944, cm.: Richterbrie-
fe: Dokumente zur Beeinflussung der deutschen Recht-
sprechung 1942-1944. Hrsg.v. H. Boberach. Boppard am
Rhein 1975. S. XIX; Schddler S. ,Justizkrise” und ,Justizre-
form”. S. 180-181.



ony6nnkKoBaHuio MHOPMaLMA O Aefie BKIYana
B cebs: 1) KpaTKoe HaMeHOBaHKE Ka3syca 1 PeKBU-
3uTbl cyfebHOro pelleHns, NPUHATOrO No NepBow
WHCTaHUUK; 2) KpaTkoe onuvcaHune ¢abynbl gena;
3) N3M10KeHre MOTUBMPOBKY CYAeOHOr0 peLleHus;
4) NO3ULMI0 OTHOCUTENBHO NPaBUIbHOCTY BbIHE-
ceHHoro cypgebHoro akTa. [1na obecneyeHus pe-
npe3eHTaTUBHOCTUN NOAO0OHbIX 0630POB NPaAKTUKM
Ha cygbl 6bl1a BO3/10XKeHa 06A3aHHOCTb HamnpaBs-
NEHUs KON BbIHECEHHbIX MO AenaM cyaebHbIX
peweHnin B IV OtaeneHne imnepckoro MUHUCTEP-
CTBa IOCTULMM, KOTOPOE OCYLLEeCTBANO Npeasapu-
TeNbHYI0 CUCTEMATU3aLMIO MOCTYNUBLUEN CyaebHow
npaktukn. CpopmmnpoBaHHble 0630pbl CyaebHOM
NpaKkTUKK noanexkann onybnnkosaHWio B cneum-
anbHO [n1A 3TOro CO3aHHOM NeYaTHOM OpraHe Mu-
HucTepcTBa tocTuumn — «Richterbriefe: Mitteilungen
des Reichsministers der Justiz» (Cynenckue nocna-
HuA: M3BecTnA MiMnepckoro MMHUCTPa I0CTULAN).
Bcero 3a nepvop cywectBoBaHNA JaHHOFO NHCTU-
TyTa B HaLMCTCKOM [epmaHu 6binio ony6nmkoBaHo
21 TaKoe cyoelickoe NOC/IaHue, U3 KOTOPbIX NepBoe
faTnpoBaHo 1 oKTAbpsa 1942 r.,, a nocnegHee — 1 pe-
Kabpa 1944 r.2!

NHTepec npepctaBnaet To 06CTOATENBCTBO,
yTo CyodelicKue NOC/IAHUA He ABNANN CO60N MH-
CTPYMEHT NPAMOTo, HeNnocpeACTBEHHOTO BO3Ael-
CTBUA Ha CyAebHYI0 MPaKTUKY: BOCXOAA MO CBOEMY
cofepXaHuio U MeTofy K aHTUMO3UTUBUCTCKOM
napagunrme, NpeanuncbiBaloLwen oLueHBaTb Npu-
MeHsAeMble NpaBOBble NOMOXEHNA C TOUKM 3pe-
HWA NOTPebHOCTeN 00LLeCcTBa B AaHHbI KOHKPET-
HbIA MOMEHT BPeMeHWU, cyoelicKue NOC/aHus Tem
He MeHee He coaep»kanu B cebe yeTKoro anro-
puUTMa AEeNCTBUIA CYyAbU MO NPOBEAEHNI0 TaKON
npoueaypbl, OrpaHNUYNBAACH NULLb OLLEHKON npa-
BUNIbHOCTU Ny6nuKkyemoro cyaebHoro peeHua
N MOTMBOB TaKOW €ro OLE€HKU MUHUCTEPCTBOM;
npAMble yKa3aHnA OTHOCUTENbHO «MPaBUSIbHOrO»
nyTv GOpMUpPOBaHUA CyAeOHON NPAKTUKM B TEKCT
cyOelicKux NOC/IaHUU He BKITIoYanucb. 3apayen cy-
Oelickux noc/1aHUU BbICTYNano, Taknm obpasom,
He co3faHme NPAMbIX cofleprKaTesNibHbIX ANPEKTNB
OTHOCUTESIbHO NoAneKalmnx BbIHECEHNIO B KOH-
KPEeTHbIX C/lydanx cyaebHbIX peLueHunin, a onocpe-

21 Schddler S. ,Justizkrise” und ,Justizreform”. S. 180-181;
Maus I.,Gesetzesbindung” der Justiz und die Struktur der
nationalsozialistischen Rechtsnormen // Recht und Justiz
im ,Dritten Reich” Hrsg.v. Dreier R. und Seller W. Frankfurt
am Main 1989. S. 90, 95; Riiping H. Zur Praxis der Strafjustiz
im ,Dritten Reich” // Recht und Justiz im ,Dritten Reich”.
S.184.

. NYBJINKALUWA

LoBaHHOEe GOPMUPOBAHME MPUHLMUMOB OLIEHKU
NO3UTUBHOIO NMpaBa CKBO3b NPK3My NoTpebHo-
CTeil obLiecTBa B KOHKPETHOM pa3peLleHnn Toro
W NHoro aena?.

Mo mHeHuio MHre6opr Mayc, nogobHbIi nogxon
K COCTaBNeHUIO cy0elicKux NOCIaHuli 06 bACHSNCA
cyuiecTBoBaHMeM B TpeTbem pelixe opuumanb-
HOW KOHLeNuMn NpaBonpruMeHeHnsA, OCHOBaHHOM
Ha cBOHOOOHOM MOUCKe CoAepKaHUA MPaBOBbIX
HOPM, OMATb e, CXOAA U3 NOTPebHOCTeN obLe-
CTBa, BCNEACTBME Yero B 3afjayvy MUHUCTEPCTBA
BXoauno nobyxaeHune cygen K npucnocobneHmto
AnA HOBbIX YCNOBUI CO3AaHHOIO B AOHALMCTCKNN
neprog No3nTUBHOTIO NpaBa?. B camux cydelickux
NOC/IaHUAX 3Ta MbIC/Ib BblpaXkeHa BeCbMa APKO: rep-
MaHCK/M lopucTam crieyeT 3aluiaTb HApOaHble
LIeHHOCTW, @ He pabckn cnyXnTb 3akoHy?*. Cyoeu-
CKUe NOC/IaHUsA MOBCEMECTHO NobyKAatoT K camo-
CTOATENbHOMY MOUCKY CUCTEMbI aprymeHTaumnu,
KoTopas 6bl no3sonuna gubdepeHunposaTtb Cy-
LeOHY10 NPaKTVKY B KOHKPETHbIX CUTYaUnAX B 3a-
BMCMMOCTM OT GpaKTUUYECKNX OOCTOATENLCTB Aena,
COXpaHAA Npu 3TOM eANHCTBO KpUTepreB ANA Ta-
kol anddepeHuymaunn®,

Momumo 3T10ro, cydelickue NOC/IAHUA NPU3BaHbI
ObINIM OTpaXkaTb «XaoC MPABOMPUMEHEHUSI», YTOODI
pacceATb BCAKNE OCHOBaHHblE Ha HOPMATUBUCTCKIX
npeacTaBNeHMAX U3 IOPUCTOB O TOM, OYATO
6bl MO3VTUBUCTCKY BbICTPOEHHAA 1 ONMPAIOLLAACA
Ha OyKBY 3aKOHa NMpPaBONPUMEHUTENbHAA MPAKTU-
Ka, ncxopaLwan n3 GpopmMasnbHO-TOMMUYECKrX CBA3EN
MPaBOBbIX HOPM 1 UX MEPAPXMU, CMOCOOHA HaNTK
06beKTVBHbIN MacwTab B cebe camon. /. Mayc oT-
MEUYAET, UTO B LUTUPYEMbIX CYyAEOHBIX peLleHnAxX
noBcioaly 06HapyXrBaeTcA NosHenwas Hecomno-
CTaBUMOCTb pe3ysibTaTa jaxke B CPAaBHUMbIX C TOUKM
3pPeHUs HaLMOHa-CoOLMANMCTCKON MAEONOrnn Ciy-
yasx; TPETb ONYONMKOBAHHbIX PELLEHU AEMOHCTPW-
pyeT OLNBOYHOCTb METOAONOrMYECKOrO NPOLIeCca,
npuBeALLEro Cyabto K BbIBOAY O HEOOXOAUMOCTU
Ha3HayYeHNA C/INLWIKOM CYpPOBOrO Haka3aHua%.

My6nvkyemble B cyOelicKUX NOC/IAHUAX PELLEHNS,
oLeHVBaeMble C METOLONOMMYECKON TOUKM 3pe-

2 Maus I.,Gesetzesbindung” der Justiz und die Struktur der
nationalsozialistischen Rechtsnormen. S. 90.

2 |bidem.

24 Cm.: Richterbriefe: Dokumente zur Beeinflussung der deut-
schen Rechtsprechung. S. 5f; Maus I. ,Gesetzesbindung”
der Justiz und die Struktur der nationalsozialistischen
Rechtsnormen. S. 90-91.

% |bid.S.91.
% |bidem.
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HWA, CNOCOOHbBI BbI3BaTb yOEXOAEHHOCTb B TOM, UYTO
CNpaBegIMBOCTb NPV OTAPABAEHNN MPABOCYANSA
MOXeT ObITb JOCTUTHYTa He NyTem GopManbHO-HOp-
MATUBUCTCKOW CBA3aHHOCTU NPaBONPUMEHUTENS,
a 3a CYeT LLeHHOCTHON YHUVKaLMK Nosly4yaemMoro
B MpoLiecce NpaBOMNprIMEHeHMs pe3ysbTata?. B 3Tom
oTHoweHun M. Mayc noguepkmBaeTt, YUTo B OCHOBeE
naen, NPUBeLWnX K KPYLIEHUIO CaMOCTOATENbHOM
IOCTLMM B HAUMCTCKOW [epMaHunn, 6binv 3a510KeHbI
Te Xe NPUHUMMbI, KoTopble fo 1933 r. obycnosunn
pa3BuUTKE NpaBa, 0CTaBasACb B pOpPManbHbIX paMKax
MMCaHOrO 1 BO MHOTOM Y>e YCTapeBLUEero 3aKoHo-
[ATeNbCTBa M Yepnas pecypcbl Aia AanbHenwero
Pa3BUTUS IOPUANYECKON OOTMATUKN U3 reHepasb-
HbIX KNay3yn 1 OTKPbITbIX HOPM 1 ONpeaenssa BeKTop
CBOEro ABWXKEHUA NOTPeOHOCTAMM rpaXkaaHCKoro
obLiecTBa 1 NMyLLEECTBEHHOFO 060pOTa®,

3acnykK1BaeT BHUMaHUA crnelmpmryeckan oco-
6eHHOCTb NOAroTOBKM CyAebHbIX akToB K ony6nu-
KOBaHWIO B cyOelickux nocsaHusx. Tak, ecnvm npu-
MEHUTENIbHO K MONOXUTENBHO OLEHBAEMOMY CY-
LeOHOMY peLUeHNIo, KOTOPOE CTaBUTCA B NMPUMEP,
COKpaLLeHMto noaBepranacb B OCHOBHOM paKToo-
rmyeckas cocTaBnawoLas, To Npy onyb6InKoBaHMM
3aCNYXKMBLUUX OTPULLATENBHYIO OLIEHKY MUHUCTEp-
CTBa PeLUeHNI U MPUrOBOPOB PELLIEHO ObINIO He Ha-
3blBaTb B TEKCTE CyAeNCKOro NocniaHuA TOT Cyf, KO-
TOPbIM BblHECEH TaKoW CyfebHbI akT. MoTMBbI No-
JIOGHOrO peLleHs He OblI CBA3aHbl HU C 60A3HbIO
3aHU3WTb CAMOOLIEHKY CYAbW, HY CO CTPEMJIEHNEM
npefoTBpaTUTb pacnpaBy Hag HUM GpaHaTMKOB
peXnma, a CaMo OHO 06BACHAIOCh YNCTO NPaKTK-
YeCKUMU COObpaKeEHNAMMN: MOCKOSNbKY ANA Lene
COCTaBNeHA cydelicKux NOC/IaHUl Ha NPe3nAEeHTOB
cynoB 6blna Bo3/10XeHa 06A3aHHOCTb OTMPABKU KO-
MM BbIHECEHHbIX CYAeOHbIX aKTOB B MMHUCTEPCTBO,
ngeonoru cynebHoi pedopmbl onacanunch, YTo yno-
MUHaHWE B CyOelicCkoM NOC/IdHUU CyHa, KOTOPbIV
BbIHEC KPUTUKyeMOe peLleHune, NpuBeaeT K yKNo-
HEeHUI0 PyKOBOAUTENEN CYlOB OT ee NCNONTHEHUA
1 B KOHEYHOM cueTe — K gedburumnTy mateprana gns
cuctemaTtusauun. MHUCTepcTBOo ObINIO, TAKNM 06-
pa3om, 3aMHTepecoBaHO B COTPYAHNYECTBE C CY-
[aMu, NOCKONbKy 6e3 npefBaputenbHoro otbopa
Ha MeCTax NMOVCKUN MHTEPECHBIX CyAeOHbIX peLleHni
C1naMu OJIHOTO TOJIbKO MUHUCTEPCKOTO annaparta
3aHANM Obl roabl?.

¥ Maus I.,Gesetzesbindung” der Justiz und die Struktur der
nationalsozialistischen Rechtsnormen. S. 92.

2 |bidem.

2 Schddler S.,Justizkrise” und,Justizreform”. S. 182.
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Crporo roBops, 3akoHogaTenbCcTBo [epmaHnn
3MOXM HAaLMOHAN-courann3mMa He BKJIto4aso B ceba
HW NO3NTMBHOM 06A3aHHOCTM Ccyfdel clefoBaTb
NO3ULMK, OTPa)KEHHON B cyodelicKUX NOC/IAHUAX,
HW OTBETCTBEHHOCTU CYAEN 3a BbIHECEHME pelLle-
HUS B MPOTMBOPEUMNE C TaKMMM PA3bACHEHUAMMU,
HU BO3MOXXHOCTM OTMEHbI UM U3MEHEeHMWA Cyae6-
HOrO aKTa, NoCTaHOBNEHHOro 6e3 yueTa NogoOHbIX
pasbAacHeHu. Tem He MeHee faxke Y cyfei TpeTbero
pelixa nogo6bHas NonbITKa BMeLaTbCA B NPOLECC
OTnpaBfieHNA NPaBOCYANA NO KOHKPETHOMY Aeny
BbI3Basia KaTeropuyeckoe HenpuATNe, YTO HaLLNO
CBOE OTPAXXEHUE B UX LUIMPOKOMACLLTaBHOM YKOHe-
HMW OT UCMIONTHEHNA 0OA3aHHOCTY MO HaMPABIEHUNIO
Konuii cynebHbIx pelueHunin B iMnepckoe MUHKCTEp-
CTBO IOCTULMW ANA Lenein cuctematnsaumm cyneo-
HOW NPaKTVKWY, YCUIIMBABLUEMCA C NPUGAKEHNEM
OKOHYaHWA BOWHbI. Tak, /v 3HAYasIbHO Cyhbl BCE
e HanpasnAnm Konun CyfebHbIX peLleHnin B MAHK-
CTepcTBO tocTUUM®, TO B LLIenom nogobHasa paboTa
LU UCKITIUYUTENBHO BANO, A YKe B TeUeHe nocnieq-
Hero rofa BOWHbI, KOTOPbI BCE e OTINYaNcs ele
3HaUYNTENbHOW CTabUNBbHOCTbBIO PEXIMa, MUHNCTEpP-
CTBY MPUXOAMNNIOCH HEOAHOKPATHO HAaNOMMHaTb Cy-
IbsIM O HEOOXOANMOCTU UCMONHEHNS 06A3aHHOCTU
Mo HaMpPaBNEHMNIO KON cyaeOHbIx akToB',

B 1944 r. nHCTUTYT cydelickux nocaaHuli Noa-
BeprcA He3HauuTenbHo mogudukaumm, B pe-
3yfibTaTe KOTOPOW CyAbAM 6blsI0 BMEHEHO B 005-
3aHHOCTb «HAMpPaB/iATb He TOJIbKO, KaK 3TO Tpe-
6oBanocb paHee, eguHNYHble cyfebHble aKTbl
MO KOHKPETHbIM fieflaM pa3finyHbIX KaTeropui,
HO 1 KpaTKre JOHeCeH A OTHOCUTENIbHO BOMPOCOB,
B KOTOPbIX MPaKTMKa camMa OLLyLIAeT MOTPebHOCTb
B PyKOBOACTBE»?,

%0 [locTOBEPHO MOXHO BbIAENUTb, KaK MUHUMYM, [iBa CYy-
[e6HbIX pelleHns, BbIHECEHHbIX B CCEHe, OLHO pelue-
Hvie u3 [ipe3aeHa n ogHo 13 bpecnasns, kotopble 6binn
ony6nmnkoBaHbl B cydelickux nociaHusx, cm.: Richterbriefe:
Dokumente zur Beeinflussung der deutschen Rechtspre-
chung. S. XXII; Capa LW>anep B cBoeit paboTte o pedopme
IOCTULMN MPUBOANT CCINIKY Ha CONMPOBOAUTENbHOE NMCH-
MO npe3naeHTa Boiclwero 3emenbHoro cypa [ipesgeHa
B Imnepckoe MuHUCTepcTBO tocTruuum ot 06.11.1944, Ko-
TOPbIM HaNPAaBAETCA «NPUMEpP HeYAAYHOW TPAKTOBKM Mo-
NOBOTO NPEeCTYN/IeHNA AN1A NCMONb30BaHNA B CYAENCKUX
nocnanusax», cm. Schédler S.,Justizkrise” und ,Justizreform”
im Nationalsozialismus. S. 183. Anm. 123.

31 Cm.: Schddler S. ,Justizkrise” und ,Justizreform” im Natio-
nalsozialismus. S. 182.

32 06 3TOM CO06LWaNoCh B CEKPETHOM COOOLEHNN MUHK-
cTpa toctnumm ot 06.09.1944, cm.: Schddler S. ,Justizkrise”
und ,Justizreform” im Nationalsozialismus. S. 182 (inkl.
Anm. 124).



B copmepkaTenbHOM OTHOLWeEHUN cyodelickue
NoC/1aHuA RONMHbI OblIM OXBaTbIBaTb HE TONbKO
NPUroBopbl MO YrofIoBHbIM fenaM, HO 1 peLleHns
Mo rpaXxZaHCKUM fenam, a Takxe «cyaebHble no-
CTAHOBJIEHVA BCAKOrO pofa», XOTA B AeNCTBUTENb-
HOCTI 60MbLLIAA YacTb onNy6MKOBaHHOTO MaTepua-
na nprxoamnnacb UMEHHO Ha YronoBHble ena, YTo
06bACHAETCA, C OHOW CTOPOHbI, BO3JIOXKEHMEM pa-
60Tbl MO NOAroToBKe cydelickux nociaHud Ha IV oT-
AeneHne MMHUCTEPCTBA I0CTULMM, OTBETCTBEHHOE
3a YrofIoBHYO I0CTULMIO, @ C APYron — pefyumpo-
BaHvem cdepbl NPYMeHeHUs NpaBa B HaLMOHan-
COLMANNCTCKOM roCyfapcTBe A0 YPOBHA U 00b-
ema yrosioBHOro 3akoHogartenbctBa®. 3agauen
Xe cydelickux nocsiaHuli 6bI10, Kak YKa3blBasoch,
He dopMMpOBaHMEe HOBOWM Ka3ynCTUKM, a MOBYX-
JeHne cyaein K NONCKY HOBbIX peLleHuin ncxoga
3 TEKYLLMX OOLLECTBEHHbIX MOTPEOHOCTEN, TO eCTb
YKOpeHeHue B CyfleiCKOM Kopryce HOBOW topuau-
yeckow metogosnorum®s. MNpumeHUTeNbHO K NpoLiec-
Cy OTMpaBfEHMsA NPaBOCYAUNA MO YrONIOBHbIM iefam
3afjauv npegnaraemoro aganTuBHOro NOAXoAa Cy-
[en K aKk3erese GopMynmpoBanncb cnegyowmnm
obpa3om: puanyeckas KBanndbmkauma geaHums
1 BbIHECEHME NPUFOBOPa MO YroIOBHOMY feny, CBA-
3aHHOMY C MPUYVHEHNEM BPEAA BOEHHOMIEHHOMY,
CTaBAT Nepep CyAben NCKTIOUNTENIbHO TAXKENYIO
3aflauy, KOTOPYIO OH ByZeT B COCTOAHUN pa3peLImnTb
TOJNbKO B C/lyYae, ecsivi TOJIbKO OH, MOMUMO 3aKpe-
NAEHHOro 3aKOHOM COCTaBa NpecTynneHus, byget
€XXeMVHYTHO NOMHUTL 06 0co6OM BOEHHO-MONNUTY-
YECKOM cofiepKaHNM CaHKLUM YrOIOBHO-MPABOBOM
HopMbl. MacwiTab Takol OLeHKM BMHbI U TPOTUBO-
NPaBHOCTY AeAHUA B Cllyyae COBEpLUEHUA 3anpe-

33 Schddler S.,Justizkrise” und ,Justizreform” im Nationalso-
zialismus. S. 182-183; Riiping H. Zur Praxis der Strafjustizim
,Dritten Reich” S. 184. O cogep»aHum cydelickux nociaHuui
cm. Takxke: Johe W. Die gleichgeschaltete Justiz. Organisa-
tion des Rechtswesens und Politisierung der Rechtspre-
chung 1933-1945, dargestellt am Beispiel des Oberlan-
desgerichtsbezirks Hamburg. Frankfurt/M. 1967. S. 190;
Maus I.,Gesetzesbindung” der Justiz und die Struktur der
nationalsozialistischen Rechtsnormen. S. 90-92; Schorn H.
Der Richter im Dritten Reich. Geschichte und Dokumente.
Frankfurt/M. 1959. S. 57 f; Justiz im Dritten Reich. Hrsg.v.
I. Staff. Frankfurt / M. 1964. S. 69; Wahl B. Richterbriefe: Ein
Beitrag zur Geschichte der nationalsozialistischen Justiz-
politik. Heidelberg 1981.

3 CMm.: Maus 1. ,Gesetzesbindung” der Justiz und die Struk-
tur der nationalsozialistischen Rechtsnormen. S. 90-91;
Schddler S. ,Justizkrise” und ,Justizreform” im Nationalso-
zialismus. S. 187; Schott S. Curt Rothenberger - eine poli-
tische Biographie. Halle 2001. S. 124-125; Richterbriefe:
Dokumente zur Beeinflussung der deutschen Rechtspre-
chung.S. 449.

. NYBJINKALUWA

LLIEHHbIX 0ENCTBUI B OTHOLLUEHNY BOEHHOIMIEHHOIO
COCTOUT B MOSIUTNYECKOWN HEOOXOAMMOCTH, KOTopast
onpepenaeTca NCxona U3 CMbICNa ¥ Liesiv 3akoHa™.

CnepoBaTesibHO, cydelickue noc/1aHUA Noby»«-
Janu K NMOVCKY TaKoW CUCTEMbl apryMeHTaumu,
KoTopas no3sonuna 6bl, NOCTaBMNB MONUTUYECKYIO
Heo6X0AMMOCTb BbiLLe MPUHLMNOB GopManbHOro
[paBeHCTBa U OLIEHKM NOObIX AENCTBUIN N COObITUI
TO/NBbKO U UCKNTIOYMTENBHO CKBO3b MPY3MY COOTBET-
CTBYIOLLMX NPABOBbIX NPeAn1CcaHniA, OCYLLEeCTBAATb
oTnpaBfieHre NPaBoCyanNA Ha OCHOBE NPUHLIAMK-
a/lbHO HOBOTO ANdPepeHLMPOBAHHOMO NoOAX0Aa,
noggsepras NPUMeHsieMble B KaXKAOM KOHKPETHOM
cnyvae Kputepumn gupdepeHumnaumi n gUCKpUMn-
HaLMW LLeHHOCTHOW OLieHKe, MOJTHOCTbIO UCKJITI0Yato-
LLei CPaBHUMOCTb U OXKNAEMOCTb CyebHbIX peLle-
HUI C TOUKM 3peHna GOpMasbHON JIOTMKM 3aKOHa,
HO He C TOYKU 3PEHUS NPE3IOMUPYEMBIX UM, NydLle
CKa3aTb, PUHIPOBaHHbIX OXKAAHWI O6LLecTBa 1 ro-
cypapcTtBa. [puMeHUTENbHO K JaHHOMY KauecTBy
cyOelickux nocnaHul NHrebopr Mayc otmeyaer, uto
OHW NpeacTaBnAnM cobon ApyanLlyo UINCTpa-
uuio Tesuca I. feprHra, cornacHo KOTOPOMY B ro-
CyZapcTBe HaumoHan-coumanmama obecrneyeHHbINn
NpaBoMnopALOK OCHOBaH He Ha CAMOM 3aKOHE, a Ha
€4VHOO06Pa3HOM YNPABNEHNM €0 MPUMEHEHNEM®,

LleneBon ayauTopuen cyoelickux noc/1iaHul Bbl-
CTynanu, pasyMeeTcs, He TONbKO CyAbW, HO U HOCK-
TeNn Apyrux, CBA3aHHbIX C yYacTnem B cyqebHOM
npouecce LPUZNYECKNX Npodeccuii. 3TUM, Bepo-
ATHO, 0ObACHAETCA, MoYeMy Maea co3fgaHnA no-
Lo6HOro cydelickum NOC/IAHUAM CaMOCTOATESIbHOIO
WHCTUTYTa PYKOBOASALLMX YKa3aHWI 4f1A afBOKATOB
He yBeHYanacb ycrnexom: ejuHcTBeHHoe [locna-
Hue adgokamam 6bino onybnumkosaHo 01.10.1944.%7
B HMX NpoCTO He 6bI1I0 HAAOOHOCTH, TaK KaK HEOO-
XOAUMble OpUEHTUPLI Ana GopMUpPOBaHNA afBo-
KaTCKOW MPaKTUKM 3aAaBanncb HEMNOCPeACTBEHHO
cyOelcKUMU NOCIAHUAMU.

Henb3a He oTMeTUTbL BecbMa Nto6OMbITHbIN MO-
MEHT, CBA3aHHbIN C CUCTEMOW pacnpoCTpaHeHnA
CyOeliCKUX NOC/IaHUU Cpefu IOpUCTOB: B nTepaType
YKa3bIBaeTCA, UTO KaxaoMy CyAbe U KaXk[oMmy npo-
Kypopy rocyfapcTBeHHON NPOKypaTypbl SK3eMnisap

% Cm.: Maus I.,,Gesetzesbindung” der Justiz und die Struk-
tur der nationalsozialistischen Rechtsnormen. S. 91; Rich-
terbriefe: Dokumente zur Beeinflussung der deutschen
Rechtsprechung. S. 87.

% Cm.:Maus I.,Gesetzesbindung” der Justiz und die Struktur
der nationalsozialistischen Rechtsnormen. S. 91.

37 Cm.: Schaddler S. ,Justizkrise” und ,Justizreform” im Natio-
nalsozialismus. S. 180.
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cyOelicKux NOC/IaHUU BPyYaNca UX pyKOBOAUTENIEM
noZ poCnucb; NPOKYPOpam Npu y4acTKOBbIX Cyax
COOCTBEHHbIV 3K3eMNAAp M3haHUA He nonarancs,
O[HAKO ero cofiepaHune JOBOAMIIOCh A0 UX CBefe-
HMA NPe3naeHTOM COOTBETCTBYHOLLErO YUYaCTKOBOIO
cyna®. CopeprkaHue NocnaHun perynapHo foBo-
AUNOCb 10 cBefileHVA PaboTHMKOB NapTUAHOW 1 UM-
NepcKor KaHLenAapuia, a Takxke cny»x6bl 6esonac-
Hoct*®. [InAa uenein UHPOPMMPOBAHNA aJBOKATOB
M3Ha4vanbHO CyLeCcTBOBaJ NPOEKT HanpaBieHnA
cydelicKux noc/1aHul NPe3naeHTY MMMNEPCKON Nasna-
Tbl aIBOKATOB /11 O3HAKOMJIEHVA C HUMMW HUXKECTO-
ALWMX Nanat, O4HaKo OT ero peanun3aLuum OTKazanucb,
BC/IEACTBME Yero 03HakoMJIeHNe C CoaepKaHnem
oyepenHOro nocsaHuA 6bii1o NpefocTaBneHo 3a-
60TaM caMux aiBOKaToB™.

AHanunsnpys COBPEMEHHYI0 HEMELIKYIO NInTepa-
TypY, NOCBALLEHHYIO JAHHOMY SKCTPAOPAUHAPHOMY
NpPaBOBOMY UHCTUTYTY, aHTMAEMOKPATUUYECKNIA Xa-
paKTep KOTOPOro He Bbi3bIBAET HUKAKUX COMHEHWN,
Henb3A He OTMETUTb NOMbITKY ero eLle 6onbluen fe-
MOHM3aLUN NyTeM NPUNMCbIBAHUS eMy 0COObIX AO-
NOJSIHUTENbHBIX KauyecTB B Ayxe obLero BocnpuaTua
HaLUMCTCKOro pekmma. Tak, Hanpumep, Capa LWaa-
nep, aBTOp BeCbMa 06EMHOIO 1 COAeprKaTeNIbHOro
nccnepgoBanua nposogmewenca O. Tupakom «pe-
bopMbl CTUUMWY, NbITaeTCA NpuAaTb cyoelickum
NOC/IGHUAM PEXMM CEKPETHOCTH, Monaras, BUAMMO,
3TVIM YCUNUTL OTBpPALLEHMEe YnTaTena K nogo6Homy
HaumncTckoMy n3obpeTteHmto. O6bACHAET OHa 3TO
cnegyowmm obpasom: «CoBepLIeHHO 0YEBUIHO,
YTO CyfelcKme NoCNaHnA JOMKHbI OblN XPaHUTLCA
B TallHe. CekpeTHOe nx 06cyxaeHre 6bl10 BaXKHO
ana imnepcKkoro MMHNCTEPCTBA I0CTULMYM MOTOMY,
yTO faxe AeTanbHO 06Cy»KJanca BONpPOC O TOM,
LeNCTBUTENbHO NN OHY AOJIKHbI NepefaBaTbCA
B COOCTBEHHOCTb CyAbU UM MPOKYPOPA, TaK Kak

3% Cneunduryecknin cnocob MHGOPMUPOBaHMA YHACTKOBbBIX
NpoKypaTtyp nobyxgan MUHUCTEPCTBO CTULMMN K Nepu-
OfMYeCKNM NpPOBEPKaM X OCBEAOMIEHHOCTN OTHOCK-
TeNbHO cofiepXXaHna cydelckux nocaHul; pe3ynbTaThl
TaKNX NPOBEPOK CMOCOGHbI Obl/I BbI3BaTb JINLWb FOPb-
KYI0 YCMeLLKY, MOCKOJbKY B GO/bLUNHCTBE YYaCTKOBbIX Cy-
[0B MPOKYpPOPbI BUAENW cydelickue NOCIaHUsA NLWb ean-
HOX[bl, TOF4A Kak HEKOTOPbIe U3 HUX MPU3HANKCD, YTO
MM HUKOTZa He AOBOAUOCH UnTaTh cydelickue NOCIaHUs.
Mpobnemy yaanocb pewnTb ¢ NPUCOefMHEHNEM YYacT-
KOBOW NPOKypaTypbl K roOCyfapCTBEHHOW NPOKypaType
19.09.1944, korga nNpaBmno 0 CO6CTBEHHOM 3K3emnape
nocnaHuii 66110 pacnpPoCTpaHeHO Ha BCeX MPOKYPOPOB,
cMm.: Schddler S. «Justizkrise» und «Justizreform» im Natio-
nalsozialismus. S. 183.

39 Schadler S. ,Justizkrise” und ,Justizreform” im Nationalso-
zialismus. S. 184.

40 lbidem.
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B C/ly4yae CMepPTU XO3A1Ha OHM MOTYT NOMacTb B CO-
CTaB Hac/leAcTBa U ObITb NepefaHbl POACTBEHHM-
KaMm, 4To abCONOTHO HegoMNyCTUMO»*,

JToMy BecbMa O6beMHOMY YTBEPXAEHUIO
He COMyTCTBYIOT Kakne-nnbo CCbifIkM Ha NepBOUC-
TOYHUKM; HAaNPOTUB, ONVXKaNLwee nocnegyioulee
yKa3aHne NCTOYHUKA OTHOCUTCA K PacCy>KAeHMIo
aBTopa O TOM, UTO cyodelickue NOCAAHUA NMENO
CMbICNT pacCMaTpMBaTh Kak nepefaHHyo BO Bpe-
MEHHOE MOoJIb30BaHMe JOMKHOCTHOMY NNLY rO-
CYyLapCTBEHHYO COOCTBEHHOCTb, KOTOpaa Noj-
NEeXNT BO3BPaTy B MUHUCTEPCTBO NoC/e CMepTu
COOTBETCTBYHIOLLEro CyaAbU v npokKypopa. OgHako
1 B 3TOM Cjlyyae BeCbMa OTBETCTBEHHOMY 3asBJle-
HUIO aBTOPa He XBaTaeT aBTOPUTETHOIO UCTOYHW-
Ka, MOCKOMbKY NpYMeYaHune oTCbinaeT yntaTens
K nucbmy O. Tupaky npesungeHTa Bbicliero 3emens-
Horo cyaa LiBaiibpiokkeHa ot 25.01.1944, koTopoe,
BO-NepBblX, He 06nagaeT CBONCTBOM HOPMATUBHO-
CTW, @ BO-BTOPbIX, HAaMMCAHO CMyCTA NoATopa roga
nocne BBeAEHNA NHCTUTYTa Cy0elcKUX NOCIaHuu*.
Takum obpasom, B nccnegosanmm C. LLsanep atomy
HebeccnopHoOMy Te3ncy, UMetoLLemy CyLLeCTBEHHOe
3HayeHue, NPUAAETCA XapaKTep CaMOOYEBUHOTO.

B nencTBUTENbHOCTY e KakKux-nnbo OCHOBa-
HWI NofaraTb TaMHbIV, CEKPETHDIV NN, NO KParHEN
Mepe, HernacHbIN xapakTep cyodelckux nocaaHud
He MMeeTCA, YTO MOATBEP)KAAETCA, KaK MUHMMYM,
OTCYTCTBMEM CKOMNbKO-HMOYAb GOpMan3oBaHHOrO
nepeyHa AO/MKHOCTHBIX UL, UMEIOLMX NPaBO 03-
HaKOMJIEHUA C NOCNAHNAMM, @ TaKXKe OTCYTCTBMEM
CBefieHMI 06 YCTaHOBNEHHOM PEXIMME XpaHeH s cy-
Oelickux noc/1aHuti (MCXoda 3 TOFo, UTO, MO YTBEPX-
penwnto C. WWsanep, nmeno mecto obcyaeHre Bo3-
MOXXHOCTW HacniefoBaHNA STUX N3AAHWI HapaBHEe
C Apyrmm 6yMaramm NMoKOMHOro, crefyeT Npr3HaTh,
YTO OHW MOV XPAHUTbCA U JOMA, YTO BPAL 1 MO-
XKeT ObITb NpUeMIeMo AnA fOKYMEHTa C rpndom ce-
KPETHOCTK) 1 OTBETCTBEHHOCTU 32 €ro HapyLUeHue;
pacnpocTpaHeHrie JaHHOro — 6e3ycnoBHO, BeJOM-
CTBEHHOTO — U3[JaHNA NO BEJOMCTBEHHOW NOAMNMNCKE
camo no cebe He MOXKeT CBUAETENbCTBOBATL O Hanu-
UMK KaKMNX-Nn6o orpaHnyeHnin K pacnpocTpaHeHno
cofeprKaLlmXca B TaKOM U3JaHWUW CBEeAEHUI.

EcTb 1 elle oanH CywecTBeHHbII MOMEHT, KO-
TOPbIN, OYEBUAHO, HE MONYYMI JOJIKHOWN OLEHKM
B uccnegosanuu C. Wagnep. Cnegyet yunTbiBaTh,
yTo Mpen cyoelickux NOCAHUU ABNAETCA Cocobom

41 Cm.: Schddler S. ,Justizkrise” und ,Justizreform” im Natio-
nalsozialismus. S. 185.

42 Cm.lbid.S. 185. Anm. 142.



BOMJIOLLEHMA B KM3Hb KPUTUKK CyaebHOoNM cucte-
Mbl, cofieprkaBLuenca B peun itnepa B PelixcTare
26.04.1942. Peub 3Ta, pa3yMeeTcs, HMKaKoW cTene-
HbIO CEKPETHOCTY He 06n1agana, a HanpoTUB — LWPO-
KO MCMOosb30Banach B NponaraHAnCTCKNX Lensax. He-
CMOTpPSA HA TO, UTO AHTUAEMOKPATUYECKUI XapaKTep
nopo6HOro MHCTUTYTa obecneyeHnsa eaMHOO6pa3uA
cynebHOM NpakTVKK He BbI3blBAET HUKAKNX COMHe-
HWIA, co3daHmne cyOelcKuX NOC/IaHUU He Ha3blBaNIOCh
KaK CaMOCTOATENIbHOE NMPeCTyrnjieHne H1 B 00BU-
HUTENbHOM 3aK/oYeHn, NpeabABNeHHOM KypTy
PoteHb6eprepy B xofe npouecca Haf HaLUCTCKAMM
CyAbAMMU, HY B BbIHECEHHOM eMy Npurosope*, xoTa
1 YNOMIHAOCh B KaUeCTBE OAHOIO 13 N300peTeH-
HbIX HALM3MOM MHCTPYMEHTOB BO3AENCTBUA Ha Cy-
[ebHyto cuctemy Ans UCMONb30BaHWA penpeccumBs-
HOro annapata rocyfapcTBa B NPECTYMHbIX Lenax*.
KoHeuHo, B rofbl HALMCTCKOW AMKTaTypbl Ha Tep-
putopun fepmaHUM OTKPbITO COBEPLLIANNCDH U 3Ha-
unTenbHO 6osee CTpallHble Bely, Yem nogobHasn
MOMbITKA HANTW MHCTPYMEHT «yMopAL0UYNBaHUS»
cyne6Hol NPaKTUKK, B CBA3M C YeM pPacCy>KaeHNs
0 CEeKPEeTHOM XapaKTepe cydelickux noc/1aHutl Bpaa
JIN MOTYT COOTBETCTBOBATb A€ACTBUTENIbHOCTU®.
Pe3ynbTaT MCnonb3oBaHNA NHCTUTYTa CyoelicKux
nocsiaHul ana GoOpPMUPOBaHNA HEOOXOAMMOW Ha-
LMCTCKOMY pexxnumy cyaebHOl NpakTUKn BMNosiHe
COOTBETCTBOBAN AyXy BpemeHu. I3HauyanbHo Boc-
NPUHATbIE CYAEeNCKUM COOOLLECTBOM Kak Mpr3HaK
HEKOTOPOro ycuieHua cygebHor Bnactu nocne
pa3rpomHown peun [MTnepa, 4to 6bIIO BbI3BAHO
B NnepByto ouepeab ocobon popmoli npegbABIeHUA
HaLUMCTCKMM roCyfapcTBOM TPeboBaHUM K CyabaM,
He npegnosaraBLlel NPAMbIE YKa3aHWA Y OFpaHn-
UYMBaloLENCA HauepTaHNEM METOA0OMMYECKIMX
OPVIEHTNPOB, TeM He MeHee cydelickue NOC/IaHUA
3aflaBanu CyLleCTBEHHbIE paMKK ONiA ocyLecT-
BAIEHVA MOJSIHOMOUMIA CYAbW, @ COBMELLEHME NPW
CO3[aHNN JaHHOTO MHCTUTYTa ABHO HECOYETaeMbIX
3/1eMeHTOB — MPUHLMMNA CBOGOLHOMO OTNPaBeHs
NpaBoCyMA Ha OCHOBE MOUCKA NCTUMHHBIX NOTPe6-
HOCTelN Hapoha C OQHOWN CTOPOHbI 1 TOTAJIbHOTO
NCKOpPEeHeHNA He3aBMUCMMOCTU cyael C Apyrom —
3a4acTyto NPUBOAMIO K NMOMbITKAM MeXaHNYeCKOro

4 Cm.: Schott S. Curt Rothenberger. S. 169-173.

4 Richterbriefe: Dokumente zur Beeinflussung der deut-
schen Rechtsprechung. S. 478; Schddler S., Justizkrise” und
LJustizreform” im Nationalsozialismus. S. 188.

4 BepHrappg Bainb yka3biBan Ha 0CBEOMIIEHHOCTb O cydel-
CKUX NOC/TAHUAX N X COLEPKaHNMN Kak B fepMaHnu, Tak
1 3a ee Npefenamn B KauecTBe aprymeHTa npoTuB naen
06 nx cekpeTHocTu, cm.: Wahl B. Richterbriefe. S. 23.

. NYBJINKALUWA

KOMMpPOBaHMA ONy6NMKOBaHHbIX peLleHNii, nony-
UMBLUMX NMONOXKUTENbHYIO OLEHKY MUHUCTEPCTBA,
1 NOABELEHMNA NOJ 3TW PeLleHNA HeCOMOCTaBNMbIX
cutyaumin®®. U, xota 6onee onbITHBIMK U CTapbIMK
CyabAMM cyOdelicKue NOC/IaHusa BOCMPUHNMANuUCh
Kak MIHCTPYMEHT BTOPKeHNA B chepy UX NCKNoUn-
TeNbHOW KOMMeTeHLUUN, onpeaesieHHYo Hannyu-
eM NPUHUMUNa He3aBUCUMOCTM CyZlelt, YTO BNEKIO
3a cobol onpepenieHHble KPUTUYECKIME 3aMeYaHna
C NX CTOPOHBIY, yKe BCKOpe Nnocsie NoABeHNA 3TO-
ro MHCTUTYTa cyOelicKue NOC/IaHUA CTanu BOCnpu-
HUMaTbCA Kak HeobxoAMoe 1 COBEPLIEHHO He3a-
MEHVIMOE CPeACTBO AJS1A BbIHECEHUSA NMPaBUIbHbIX
cyfne6HbIX MOCTaHOBMEHNIA, NO3BOAAIOLEE K TOMY
e CHATb ¢ cebA BCAKYI MOpasibHYyl0 OTBETCTBEH-
HOCTb 3a KOHKpeTHoe cyaebHoe pelueHne®.

NHCTuTyTY cydelickux nociaHul yaanocb Hafon-
ro nepexmTb cBOMX co3paTenein. byayum 6e3Bo3-
BPaTHO NCKOPEHEHHbIM Ha TeppuTOpUK 3anagHom
lepmaHuK B xoze peanu3auuv NOANTUKY feHauu-
¢durKauum obectsa 1 rocyfapcTBa, OH Mo cylle-
CTBY 06pen BTOPYIO »KN3Hb B COLMANNCTUYECKON
lepmaHckon JemoKkpaTtmueckon Pecnybnvike, roe
[0 MOMeHTa 0b6benHeHnA lfepMaHnn ¢ ycnexom
NpUMeHANCcA GYHKLMOHANbHbIN aHanor cyoelckux
noc/iaHult* — pa3bACHeHVA No BONpocam cyaebHom
NPaKTUKW, XOTA 1 6epyLume, BEPOATHO, CBOE Havano
B COBETCKOM Npase*’. m

4 Cm.: Schddler S. ,Justizkrise” und ,Justizreform” im
Nationalsozialismus. S. 188-189; Wahl B. Richterbriefe.
S. 167; Richterbriefe: Dokumente zur Beeinflussung der
deutschen Rechtsprechung. S. 471.

47 Wahl B. Richterbriefe. S. 161.

% Richterbriefe: Dokumente zur Beeinflussung der deut-
schen Rechtsprechung. S. 458.

4 Cm.: Haferkamp. H.-P. Richterkulturen im 20. Jahrhun-
dert — Eine Skizze liber den Nutzen der DDR-Ziviljustiz-
geschichte // Erste europdische Internetzeitschrift fir
Rechtsgeschichte. Artikel/Rezension vom 6. Mai 2011.S. 7.
SnekTpoHHbIl pecypc. URL: http://www.forhistiur.de/me-
dia/zeitschrift/1105haferkamp.pdf. - (Jata obpaLeHuns:
20.12.2014).

50 B COOTBETCTBMM C COBETCKOW MOLESbI0 FOCy[apCTBEHHO-
ro ycTpomncTea NyHKTOm BTOpbIM § 11 3akoHa 1P o cygo-
ycTporicTe oT 17.04.1963 Ha BepxosHbin Cyg [P 6bina
BO3/10XeHa 06A3aHHOCTb PYKOBOAMNTbL CyAebHOM NpaKTu-
KOW HUXeCToALMX CYA0B 1 0becneynBaTb ee eanHOO6pa-
31e; MyHKT BTOpON § 16 3aKoHa 0 Cyj0yCTPOWNCTBE 3aKo-
HOMepHO BO3MNaraeT pelleHre AaHHbIX 3aAay Ha [neHym
BepxoBHoro Cypga AP, a nyHKT nepBblii § 17 Ha3BaHHOro
3aKOHa COAEPXKMT NpaBmo 06 obA3aTeNIbHON Cue pasb-
AcHeHwW MneHyma BepxosHoro Cyaa [P, naHHbIX B popme
NOCTaHOBMIEHNI 1 PYKOBOAALLMNX YKa3aHWUN ANA HAXKeCTO-
Awmx cynos. Cm. TekcT 3akoHa: http://www.verfassungen.
de/de/ddr/gerichtsverfassungsgesetz63.htm. — (Jata 06-
palieHua: 29.12.2016).
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Abstract: The article is devoted to the history of the institution of the judicial letters (Richterbriefe), the
implementation of which was one of the measures of the German Reform of 1942 of justice institutions
and judicial system. According to the idea of its creators, this institution was supposed to form a «correct»
view of judicial manpower concerning the judicial practice, corresponding to the needs of society and
of the state, by means of the selective publications of extracts from judgements on specific cases. The
Imperial Ministry of Justice was assigned to make the systematisation of the judicial practice for its
«streamlining» and «direction». Law reviews and generalisations were published in a specially created
press organ with a Ministry’s assessment of the correctness of the judgements. The task of the judicial
letters was not to create direct, meaningful directives on the judgements to be made in specific cases,
but indirectly to formulate principles for evaluating positive law through the prism of society’s needs
in certain adjudication. The article describes the conditions for the establishment of the institution
of judicial letters in Nazi Germany, defines also the causes and the motives of the reform of justice
announced in 1942, its goals and objectives, as well as its measures to overcome the «crisis of justice».
Concerning the institution of judicial letters, the article represents the provided by the reform process
of the collection and systematisation of judicial practice, the selection criteria for publication of court
decisions, analyses the methodological impact of judicial letters on the law enforcement process,
describes the introduction of this institute into practice, including the distribution of judicial letters, and
related complications relating to this history. Such a way of influencing the process of administration
of justice was not accepted by the German judiciary. It was manifested in the large-scale evasion of
judges from fulfiling the obligation to send copies of judgements to the Ministry for systematisation of
judicial practice, strengthening with the end of the war approaching. More experienced and old judges
interpreted the judicial letters as an instrument for intrusion into their exclusive competence area, which
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was protected by the principle of judicial independence. Nevertheless, the institution of judicial letters
was in general an effective means of directing and unifying the judicial practice.

Keywords: History of state and law; history of German law; explanations of the court proceedings; Nazi
Germany; sources of law; legal regulation; legal proceedings; civil process; criminal procedure; judicial

independence.

He was in S.S. for fourteen years. He was a camp physician in Aus-
chwitz for six years... [He] making great strides, too, saving lives
rights and left... If he keeps going at his present rate, working night
and day, the number of people he’s saved will equal the number of
people he let die - in the year 3010.

Instead of foreword

he idea for this article was largely spontaneous.

In legal practice, the author has come across
an approach which is not particularly theoreti-
cal but very fully reflects the current preferences
of courts. A commercial court wants to leave the
claim without consideration on the basis of item 4
of part 1 of Art. 148 of the Commercial Procedure
Code of the Russian Federation (hereinafter -
CPC RF) believes it sufficient to refer in the ruling
to leave a claim without consideration not on the
federal law but on the explanations of judicial
practice contained in Information Letters of the
Presidium of the Supreme Commercial Court of
the Russian Federation (hereinafter - SCC RF) or
Ruling of Plenums of the Supreme Court of the
Russian Federation (hereinafter — SC RF) or the
SCCRF.

Thus, according to the wording of item 4 of
part 1 of Art. 148 of the CPC RF, a commercial court
leaves the claim without consideration if, after the
acceptance for proceedings, it finds that the claim
under the federal law shall be considered in the
bankruptcy proceeding. Having failed to find any
provisions in the text of the current Federal Law “On
Insolvency (Bankruptcy)” (hereinafter — the Law on
Bankruptcy)? in support of the conclusion that
the claim shall be left without consideration, the
commercial court in the case in which the author
participated as a party representative felt possi-
ble and sufficient to refer only to clause 18 of the

' Cit. ex Vonnegut K. Cat’s Cradle. - M., 2009. - P. 164.

2 OnInsolvency (Bankruptcy): Federal Law dated 26 October
2002 No. 127-FZ // SZ RF. 2002. No. 43 Art. 4190.

Kurt Vonnegut. Cat’s Cradle’

Ruling of the Plenum of the SCC RF No. 63 dated
23 December 2010 “On Certain Issues Related to
the Application of Chapter Ill.1 of the Federal Law
“On Insolvency (Bankruptcy)”, pursuant to para-
graph chapter 3 of which “a claim of an insolvency
administrator and any other interested persons to
invalidate the sales of debtor’s property, including
the sales held during the enforcement procedure,
after the introduction of a monitoring procedure
and up to the completion of bankruptcy case shall
be brought in the bankruptcy case under the rules
of Chapter Ill.1 of the Law on Bankruptcy”. The
commercial court thus equated the federal law and
explanations of the Plenum of the SCC RF in terms
of legal force*.

The Ruling of the court of first instance was
upheld by the courts of appellate® and cassation

3 On Certain Issues Related to the Application of Chap-
ter Ill.1 of the Federal Law “On Insolvency (Bankrupt-
cy)”: Ruling of the Plenum of the Supreme Commercial
Court of the Russian Federation No. 63 dated 23 Decem-
ber 2010 // Herald of the Supreme Commercial Court
of the Russian Federation. 2011. No 3. In ed. Ruling of
the Supreme Commercial Court of the Russian Federa-
tion No. 59 dated 30 July 2013 // Solidarity. 28 August —
04 September 2013.

4 See Judgement of the Commercial Court of Saint Peters-

burg and Leningradskaya Oblast’ dated 07 October 2014
in case No. A56-46710/2014, URL: https://kad.arbitr.ru/
PdfDocument/7882dc9a-3de5-414b-ae0a-af4439cfoe58/
A56-46710-2014_20141007_Opredelenie.pdf (date of ref-
erence: 05 January 2017).

> See Ruling of the Thirteenth Commercial Court of
Appeal dated 18 December 2014 in case No. A56-
46710/2014, URL: https://kad.arbitr.ru/PdfDocument/7db-
b0e50-e255-4c2a-a474-89399feb47b9/A56-46710-
2014_20141218_Postanovlenie%20apelljacionnoj%20
instancii.pdf (date of reference: 05 January 2017).
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instances® even though the Ruling of the Plenum
of the SCC RF No. 63 dated 23 December 2010 con-
stituted a clarification of the procedure for applying
Chapter lIl.1 of the Law on Bankruptcy “Challenging
Debtor’s Transactions”” in its original version. At
the same time, after the adoption of this Ruling
of the Plenum of the SCC RF and the Ruling of the
Plenum of the SCC RF No. 59 dated 30 July 2013
slightly amended it, the Law on Bankruptcy was
significantly amended. As a result of it, the norms
commented upon by these Rulings underwent fun-
damental changes. This, in the author’s opinion,
obliged the commercial courts when applying the
explanations proposed by the Plenum of the SCC
RF, to correlate them at least with the current text of
the legal norms to which they refer and the general
concept of the legal institution of challenging debt-
or’s transactions determined taking into account
the legislative revision undertaken.

Drafting the complaint to the Constitutional
Court of the Russian Federation on the violation
of constitutional rights and freedoms of a citizen
by the provisions set out in paragraph 4 of item 3
of part 4 of Art. 170 of the CPC RF, inasmuch as, in
the meaning attached to them in law enforcement
practice, they make binding the explanations of
the judicial practice of the SC RF and the SCC RF,
the author collected a significant amount of mate-
rials on such a phenomenon functionally connect-
ed with the explanations of the judicial practice
as Richterbriefe. The author believed that time and
place, as well as reasons and conditions of the
establishment of this procedural law institution,
may be used as additional arguments in favour
of the unconstitutionality of the current Russian
judicial practice of substitution of legal provisions
by explanations of the higher courts on the pro-
cedure of their applications. Although the Con-
stitutional Court of the Russian Federation which
at the moment of receipt of the said complaint
was immersed in consideration of the issue of the
constitutionality of the contributions for capital

6 See Resolution of the Commercial Court of the Nor-
th-Western District dated 19 February 2015 in ca-
se No. A56-46710/2014, URL: https://kad.arbitr.ru/
PdfDocument/6955927f-2cac-48fc-b0fe-d09fa574e1e3/
A56-46710-2014_20150219_Postanovlenie%20kassa-
cionnoj%?20instancii.pdf (date of reference: 05 January
2017).

7 Introduced by the Federal Law “On Amendments to
Certain Legislative Acts of the Russian Federation” dated
28 April 2009 No. 73-FZ // SZ RF. 2009. No. 18 (part 1). Art.
2153.
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repair of the common property in the apartment
house limited itself to a formal reference to the
existence of the SC RF right to give, pursuant to
Art. 126 of the Russian Constitution, explanations
on the issues of judicial practice and the similar
right of the SCC RF, now abolished, under the pre-
viously valid Art. 127 of the Russian Constitution
without correlating the relevant provisions to the
foundations of the constitutional order under Art.
16 of the Russian Constitution, refused to take the
complaint into consideration®. The author has had
at his disposal developments of purely scientific
value both for historians and theoreticians of state
and law, as well as for specialists in the procedural
branches of modern law. These are brought to the
reader’s attention.

In order to avoid hasty conclusions regarding
the extrapolation of the material characterising
Germany in the 1940s years to the contemporary
Russian reality, the author would like to assure that
he, firstly, in no way equates the German Richter-
briefe on the one hand and Russian explanations
of judicial practice, on the other, considering them
exclusively as functional analogues. Secondly, the
author does not call forimmediate repeal and com-
plete eradication of the Rulings of the SC RF and
the Ruling of the SCC RF remaining in force, at least
because practical consequences of such a step will
result in many times greater harm. The current level
of normativity and quality of legal writing of do-
mestic laws characterised by a significant amount
of contradictions and incompleteness in the ab-
sence of explanations of their application will result
in the removal of such a qualitative feature of law
as its formal certainty. It will lead to the adoption
of conflicting judgements formally based on the
same legal provisions®.

8 See On Refusal to Accept the Complaint of Ms Elena
Vladimirovna Strokova Concerning Violation of Her
Constitutional Rights by Part 4 of Article 170 of the
Commercial Procedure Code of the Russian Federation:
Ruling of the Constitutional Court of the Russian
Federation No. 2378-0O dated 27 October 2015.

® The importance of explanations from the highest courts
of Russia’s legal system is most evident in procedural
matters where often only the interpretation given by the
Plenum of the SC RF or the Plenum of SCC RF acts as the
only regulatory basis for the exercise of certain procedural
rights of parties involved in a case. It becomes absolutely
apparent when reading, for example, Ruling of the SCC
RF “On Application of the Commercial Procedure Code of
the Russian Federation in Consideration of Cases in the
Commercial Courts of Appeal”No. 36 dated 28 May 2009
and comparing it with the literal text of the Commercial
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The institution of judicial letters (Richterbriefe)
was a part of judicial reforms implemented in Ger-
many between 1942 and 1945. This reform was
officially aimed at overcoming the “justice crisis”
that had allegedly erupted in Third Reich before
the Second World War. The prevailing perception in
contemporary German doctrine is that the “justice
crisis” hardly existed in reality and was “staged” by
the National Socialists as a convenient excuse to
implement decisions aimed at finally subordinating
justice to the objectives of the “total war”and at the
further political radicalisation of it'°.

The idea of a“justice crisis” culminated in Hitler’s
speech in the Reichstag on 26 April 1942. The main
complaints on the state of the Reich the judicial
system were formulated in it. These essentially con-
sisted in handing down judgements and verdicts
which are “alien to people”, the anti-people image
of all lawyers and, especially, judges who had been
educated in the democratic values of the Weimar
Republic and were unable to act in accordance with
new values of National Socialistic state, as well as
a perception that the principle of judicial indepen-
dence was alien to law'". While the last two points
are self-explanatory, in regard to the first one, it is
worth pointing out that this “negative quality” of
judicial system was not a matter of inability to pass
fair punishment for crimes against the state, the
regime, and the army, but rather of the overly le-
nient sentences for common crimes. In his speech,
Hitler refers to the injustice of the 1937 verdict, in
which the court handed down to an accused a pen-
alty of five years imprisonment for killing his wife.
Hitler presents the situation as if it were an unjust,
overly lenient punishment for a domestic tyrant
who systematically tortured his family, but who has
sentenced only to “five years imprisonment while
tens of thousands of valiant German men must die
defending the homeland against the threat of Bol-
shevism”'2,

Procedure Code in relation to the issued raised in this
Ruling.

10 See Schddler S.,Justizkrise” und ,Justizreform” im Natio-
nalsozialismus: Das Reichsjustizministerium unter Rechts-
justizminister Thierack (1942-1945). Tibingen 2008.
SS. 1-55.

" lbid.S. 19-32.

2 |bid. S. 14. In reality, this case involved a murder commit-
ted in a heat of passion by a husband who had caught his
wife in an act of infidelity, see more: Schmitz G. Vor- und
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This was last Hitler's speech in Reichstag, which
were no longer convened': The Reichstag deci-
sion dated 26 April 1942 gave the Fihrer unlimited
authority to act in any capacity and to any extent
necessary. This not only repeated the functions of
head of state and commander-in-chief of the armed
forces, but also officially united the three branches
of state power, for the first time gave him author-
ity of the supreme judge'®. The idea of separation
of powers in a totalitarian state was put to rest.
However, political demagoguery which was not
backed up by concrete steps could not have any
significant impact on the administration of justice
on the ground. The implementation of ideas on a
“new justice” requires either a total renewal of the
judicial staff or a significant limitation of the judges’
power. Since the lustration possibilities were se-
verely limited due to the “total war’, the only option
left was the second way.

The ideologists behind the reform of justice
outlined in this way were Otto Georg Thierack
(1889-1946), who was appointed Reich Minister
of Justice on 20 August 1942, on the same day he
became the President of the Academy of German
Law and leader of National Socialist League of Law
Guardians, and Curt Rothenberger (1896-1959)
who took up the post of the state secretary at
the Reich Minister of Justice also on 20 August
1942.The reform of justice they envisaged includ-
ed, among other things, immediate measures of
a personal nature. They included almost halving
the number of judges in office and raising the age
limit for judges to 35 years'; establishment of on-
site inspections of court activity in districts by the
Reich Ministry of Justice top-level management’s;
obligatory reporting by judges and coordination
of judgements with the Ministry of Justice'’, as

Nachschaubesprechungen in Hamburg (1942-1945) //
“Von Gewohnheitsverbrechern, Volksschadlingen und
Asozialen...”: Hamburger Justizurteile im Nationalsozial-
ismus. Hrsg.v. Justizbehérde Hamburg. Hamburg 1995.
S. 449; Schddler S. Op. cit. S. 22.

13 See Schddler S. Op. cit. S. 13; Gruchmann L.,Generalangriff
gegen die Justiz?” Der Rechtstagsbeschlufl vom 26. April
1942 und seine Bedeutung fiir die Mal3regelung der
deutschen Richter durch Hitler // Vierteljahrshefte fur
Zeitgeschichte. 2003. 51. Jahrgang. Heft 4. S. 509.

4 See Schddler S. Op. cit. S. 14.
> 1bid.S. 176-179.
6 ]bid. S. 189-190.

71t should be noted that this did not, of course, mean
that all judgements and verdicts were to be coordinated
without exception. According to O. Thierack’s idea, the
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well as the president of their court'®, which was
called “giving aid” to the judge hearing the case
and shall be strictly adhered to in criminal cas-
es'?; the reform plan also included the broadest
reforms to the court and system and legal edu-
cation. However, one of the most symptomatic
measures to “streamline” judicial practice from
the point of view of ensuring that judges were
oriented towards the needs of society and the
need to achieve uniformity in the law enforcement
practice of German judges in accordance with Na-
tional Socialists ideas was the establishment of
the judicial letters (Richterbriefe), that idea did not
belong directly to Thierack. It was suggested to
him by a “third party” and was judged “so good”
that he immediately reported it to the Fiihrer®.
The institution of judicial letters was intend-
ed to give the judicial staff “right” perception of
judicial practice in line with the needs of society
and the state by selectively publishing extracts
from judgements. The information to be pub-
lished on the case included 1) a brief title of the
case and details of the judgement in the first in-
stance; 2) a brief description of the background
of the case; 3) a statement of the reasoning of
the judgement; 4) a position on the correctness
of the judgement rendered. In order to ensure
the representativeness of such reviews of judicial
practice, the courts were obliged to send copies
of the judgements rendered to the IV Division of
the Reich Ministry of Justice which carried out the
preliminary systematisation of judicial practice.
The resulting judicial practice reviews were to be
published in a specially created printed organ of
the Ministry of Justice, “Richterbriefe: Mitteilungen
des Reichsministers der Justiz” (Judicial letters:
Notices of the Reich Ministry of Justice). A total
of 21 such judicial letters were published during
the period of this institution existence, of which

judge, in anticipation of the end of the trial, had to report
to the Ministry of Justice on the case in consideration,
in response to which the Ministry was empowered
to send the judge appropriate “recommendations”
(Empfehlungen) and “instructions” (Hinweise), which could
express the very specific expectations on the relevant case,
see: Schddler S. Op. cit. S. 194.

8 Schddler S. Op. cit. S. 195.
% |bid. S. 195-196.

20 Thierack admitted at a meeting on 29 September 1944 that
he was not an author of this see: Richterbriefe: Dokumente
zur Beeinflussung der deutschen Rechtsprechung 1942-
1944. Hrsg.v. H. Boberach. Boppard am Rhein 1975. S. XIX;
Schddler S. Op. cit. S. 180-181.
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the first was dated 01 October 1942 and the last
on 01 December 1942.%

It is of interest that the judicial letters were not
an instrument of direct influence on judicial prac-
tice. Deriving their content and the method to the
antipositivist paradigm which prescribes the assess-
ment of the applicable law from the perspective of
the current needs of society, judicial letters did not
contain a clear algorithm of the judge’s procedure.
It was limited to the evaluation of the correctness of
the published judgements and the reasons for such
assessment by the Ministry. The direct instructions
relating to the “right” to establish judicial practice
were not contained in the judicial letters. The pur-
pose of the judicial letters was not, therefore, to pro-
vide direct substantive directives on the judgement
to be rendered in particular cases, but to form in-
directly the principles of the evaluation of positive
law through the prism of the needs of society in
the specific resolution of the case?®.

According to Ingeborg Maus, this approach to
the drafting of judicial letters was explained by the
official concept of law enforcement in the Third
Reich which was based on the free search for the
content of legal norms through the needs of soci-
ety. So, the Ministry was responsible for encourag-
ing judges to adapt the positive law created in the
pre-Nazi period®. This idea is clearly expressed in
judicial letters, German lawyers should protect the
values of the people and not be slaves of the law?*.
The judicial letters encouraged the independent
search for a system of reasoning which would allow
differentiating judicial practice in particular cas-
es depending on the factual circumstances while
maintaining the criteria for such differentiation?.

In addition, judicial letters were intended to re-
flect the “chaos of law enforcement”in order to dis-
pel any normativist illusions on the part of lawyers
that law enforcement based on formal logical con-
nections and a hierarchy of legal rules could find
an objective scale in itself. |. Maus observes that in

21 Schddler S. Op. cit. S. 180-181; Maus I.,,Gesetzesbindung”
der Justiz und die Struktur der nationalsozialistischen
Rechtsnormen // Recht und Justiz im ,Dritten Reich”.
Hrsg.v. Dreier R. und Seller W. Frankfurt am Main 1989.
S. 90, 95; Riiping H. Zur Praxis der Strafjustiz im ,Dritten
Reich” // Recht und Justiz im ,Dritten Reich”. S. 184.

2 Maus . Op. cit. S. 90.

3 lbidem.

24 See Richterbriefe: Dokumente zur Beeinflussung der deut-
schen Rechtsprechung. S. 5f; Maus I. Op. cit. S. 90-91.

% Maus . Op.cit. S. 91.



the cited judgements, there is a total incompara-
bility of the result even in the cases comparable
from the National-Socialist point of view. One-third
of judgements published demonstrate the fallacy
of the methodology which led the judge to the
conclusion that too severe punishment should be
imposed?®.

The judgements published in the judicial let-
ters assessed from the methodological point of
view can generate the conviction that justice shall
be achieved not through the formal-normative
binding of the enforcer but through the value
unification of the result obtained in the course of
law enforcement?. In this respect, |. Maus points
out that the ideas that led to the collapse of in-
dependent justice in Nazi Germany were based
on the same principles that had determined the
law development until 1993. They remained with-
in formal frameworks of the written and largely
obsolete legislation and drew recourses for fur-
ther development of legal doctrine from general
clauses and open rules and defined the vector of
its development based on the needs of civil society
and civil commerce®.

A specific feature of the preparation of judge-
ments for publication in the judicial letters deserves
attention. While the factual circumstances of the
favourable judgement were mostly reduced, in the
case and verdicts that were unfavourable to the
Ministry, the court rendered such a judgement was
not named in the text of the judicial letters. This
decision was motivated neither by a desire to lower
the judge’s self-esteem nor by a desire to prevent
reprisals by the regime fanatics. This decision was
based on purely practical considerations. Since the
court presidents were obliged to send copies of
judgements to the Ministry for the purpose of draft-
ing the judicial letters, the ideologists of the justice
reform feared that mentioning the court that issued
the unfavourable judgement in the judicial letter
would be made the court managers evade this rule
enforcement and, in long run, it may lead to the
shortage of the material for systematisation. The
Ministry, therefore, was interested in cooperation
with courts since, without pre-selection in the field,
the search for interesting judgements by the minis-
terial staff alone would have taken years®.

% Maus . Op.cit. S. 91.

2 |bid. S. 92.

% |bidem.

2 Schddler S. Op. cit. S. 182.
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Strictly speaking, Nazi German law did not in-
clude an obligation on judges to follow the po-
sition reflected in judicial letters, nor did judges
have any liability for judgement which contradicts
such explanations, nor was it possible to overturn
or challenge the judgement rendered without
regard to such explanations. Nevertheless, even
judges in the Third Reich were firmly resentful of
such attempts to interfere in the course of justice.
It was evidenced by the frequent evasion of judg-
es to send the copies of judgements to the Reich
Ministry of Justice for systematisation of judicial
practice which increased when the war drew to
a close. Although the courts initially sent copies of
judgements to the Ministry of Justice®, they did so
only very slowly and during the last year of the war
which was still a very stable period the Ministry had
to remind the judges several times that they shall
send the copies of judgements?'.

In 1944, the institution of judicial letters was
slightly modified with the result that the judges
were obliged to “send not only, as previously re-
quired, single judgements of various categories but
also brief reports on matters in which the practice
itself felt the need of guidance™?.

In terms of content, the judicial letters shall
have covered not only criminal verdicts but also
civil judgements and “judgements of all kinds”,
although in reality most of the published mate-
rials covered criminal cases. This is explained on
the one hand by the assignment of the work of
preparing the judicial letters to Division IV of the
Ministry of Justice responsible for criminal justice
and by the reduction on the other hand of the le-
gal field of the National Socialist state to the level
and extent of the criminal law*. The aim of the

%0 At least two judgements from Essen, one from Dresden,
and one from Breslau can be reliably identified, which have
beeen published in the judicial letters, see Richterbriefe:
Dokumente zur Beeinflussung der deutschen Rechtspre-
chung. S. XXII; Sarah Schéadler, in her work on justice re-
form, cites an accompanying letter from the President of
the Supreme Land Court of Dresden to the Reich Minis-
try of Justice dated 06 November 1944 which sends “an
example of an unfortunate interpretation of a sex crime
for use in the judicial letters”, see Schddler S. Op. cit. S. 183.
Anm. 123.

31 See Schddler S. Op. cit. S. 182.

32 This was reported in a secret communication from the Min-
ister of Justice dated 06 September 1944, see: Schddler S.
Op. cit. S. 182 (inkl. Anm. 124).

3 Schddler S.,Justizkrise” und ,Justizreform” im Nationalso-
zialismus. S. 182-183; Riiping H. Zur Praxis der Strafjustiz
im, Dritten Reich”. S. 184. On the content of the judicial let-

81



MOPCKOE NMPABO | MARITIME LAW | 1 = 2022

judicial letters was, as pointed out, not to create
new casuistry, but to encourage judges to seek
new solutions based on current social needs, i.e.,
to root a new legal method in judicial staff**. For
criminal justice, the objectives of the proposed
adaptive approach to exegesis by judges have
been formulated as follows: the legal qualifica-
tion of an act and sentencing of a criminal case
involving harm to the prisoner of war poses an
extremely difficult task for the judge, which it will
only be able to solve if, in addition to the statutory
offence, it always keeps the special political and
military content of the criminal sanction in mind.
The extent of this assessment of guilt and wrong-
fulness of prohibited acts against a prisoner of war
is a political necessity which is determined by the
meaning and purpose of the law*>.

Therefore, the judicial letters strove to find a sys-
tem of reasoning which would enable the judicial
practice to be based on a fundamentally new dif-
ferentiated approach by placing political necessity
above formal equality and evaluation of all actions
and events exclusively through the legal prism. Cri-
teria of differentiation and discrimination applied
in each particular case were subjected to a value
judgement. This judgement completely excluded
the comparability and expectation of the judicial
actions in terms of the formal logic of the law, but
not in terms of presumed or better said finagled
expectations of society and the state. Ingeborg
Maus points out that this quality of the judicial let-
ters was a perfect illustration of G. Goring’s thesis
that in the National Socialist state the rule of law
is based not on the law itself, but on its uniform
administration?®.

ters see also Johe W. Die gleichgeschaltete Justiz. Organi-
sation des Rechtswesens und Politisierung der Rechtspre-
chung 1933-1945, dargestellt am Beispiel des Oberlan-
desgerichtsbezirks Hamburg. Frankfurt/M. 1967. S. 190;
Maus I.,Gesetzesbindung” der Justiz und die Struktur der
nationalsozialistischen Rechtsnormen. S. 90-92; Schorn H.
Der Richter im Dritten Reich. Geschichte und Dokumente.
Frankfurt/M. 1959. S. 57 f; Justiz im Dritten Reich. Hrsg.v.
I. Staff. Frankfurt/M. 1964. S. 69; Wahl B. Richterbriefe: Ein
Beitrag zur Geschichte der nationalsozialistischen Justiz-
politik. Heidelberg 1981.

3 See Maus I. Op. cit. S. 90-91; Schddler S. ,Justizkrise” und
,Justizreform” im Nationalsozialismus. S. 187; Schott S. Curt
Rothenberger - eine politische Biographie. Halle 2001.
S. 124-125; Richterbriefe: Dokumente zur Beeinflussung
der deutschen Rechtsprechung. S. 449.

3% See Maus I. Op. cit. S. 91; Richterbriefe: Dokumente zur
Beeinflussung der deutschen Rechtsprechung. S. 87.

% See Maus I. Op. cit. S. 91.
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The target audience of the judicial letters was
not only the judges, but also other legal profes-
sionals involved in the judicial process. This proba-
bly explains why the idea of a separate institution
of guidance for attorneys-in-law, similar to the
judicial letters, was not successful. The only Letter
to Attorneys-in-Law was published on 01 October
1944% . There was no need for them since the nec-
essary guidelines for shaping an attorney-in-law
practice were set directly by the judicial letters.

A curious point related to the system of dissem-
ination of judicial letters to the legal professions is
worth noting. The literature indicates that every
judge and every prosecutor in the public prosecu-
tor’s office was given a copy of the judicial letters
by their superior against signature. Prosecutors in
local courts were not given their own copy, but
their content was brought to their attention by the
president of the relevant local court®®. The content
of the letters was regularly communicated to the
party and the Reich chancellery, as well as to the
security office®. For the purpose of informing attor-
neys-in-law, there was originally a project to send
the judicial letters to the President of the Reich Bar
Association for the lower chambers. However, it was
abandoned. So, it was left to the attorneys-in-law
to familiarise themselves with the contents of the
letter.

A review of the German literature on this ex-
traordinary institution, which anti-democratic
character is unquestionable, reveals the attempt
to further demonise this institution by attributing
to it special additional qualities in the spirit of the
general perception of the Nazi regime. For exam-
ple, Sarah Schadler, author of a voluminous and
wide-ranging study of O. Thierack’s “justice reform’,
attempts to classify the judicial letters as secret, ap-
parently, with the aim of making the reader more

3 See Schddler S. Op. cit. S. 180.

% The specific way in which the district prosecutor’s offices
were informed prompted the Ministry of Justice to carry
out periodic inspections on their awareness of the con-
tent of the judicial letters. The results of such inspections
could only provoke a bitter chuckle since in most district
courts the prosecutors had only seen the judicial letters
once, while some of them admitted that they had nev-
er had occasion to read the judicial letters. The problem
was solved when the district prosecutor’s offices merged
with the public prosecutor’s office on 19 September 1944
when the rule of having their own copy of the letters was
extended to all prosecutors, see: Schddler S. Op. cit. S. 183.

39 Schddler S. Op. cit. S. 184.
4 lbidem.



disgusted by this Nazi invention. She explains it as
follows: “It is obvious that the judicial letters were
to be kept secret. Secret discussion of them was
important to the Reich Ministry of Justice because
there was even detailed discussion of whether
they should be passed on to a judge’s or prose-
cutor’s property since in the event of the death of
the owner they might become part of the estate
and be passed on to relatives which are absolutely
inadmissible™'.

This lengthy statement is not accompanied by
any reference to a primary source. On the contrary,
the nearest subsequent reference to a source re-
fers to the author’s reasoning that it made sense
to regard the judicial letters as state property on
loan to an official to be returned after the death of
ajudge or a prosecutor. However, even in this case,
the author’s very responsible statement lacks an
authoritative source. The note refers to the letter
from O. Thierack to the President of the Supreme
Land Court of Zweibriicken dated 25 January 1944.
It, firstly, does not have the normativity quality, and
secondly, it was written one and a half years after
the judicial letters were introduced.”. Therefore, in
S. Schadler’s study, this thesis, which is of consider-
able importance, is given the character of a self-ev-
ident statement.

However, in reality, there is no reason to as-
sume the secret or, at least, the private character
of the judicial letters. It is confirmed at least by the
absence of any formalised list of officials entitled
to consult the letters, as well as by the lack of in-
formation on the regime in place of storage of
the judicial letters, and the liability for its violation.
Since, according to S. Schadler, there have been
discussions on the possibility of these publica-
tions being inherited as well as other papers of
the deceased, it shall be accepted that they may
have been kept at home which is unlikely appro-
priate for a classified document. The fact that de-
partmental publications have been published by
departmental subscription may not, in itself, be
evidence of any restrictions on the dissemination
of information contained there.

There is another essential point which, ap-
parently, has not been properly evaluated in S.
Schadler’s study. It should be borne in mind that
the idea of the judicial letters is a way of putting
into practice the criticism of the judicial system

41 See Schddler S. Op. cit. S. 185.
42 See Ibid.S. 185. Anm. 142.
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contained in Hitler’s speech in the Reichstag on
26 April 1042. This speech did not have any de-
gree of secrecy, on the contrary, it was widely used
for propaganda purposes. Although there are no
doubts on the anti-democratic character of such
an institution of uniform judicial practise, the cre-
ation of judicial letters was not mentioned as an
autonomous crime in the indictment against Curt
Rothenberger in course of the proceedings against
the Nazi judges nor in his conviction*. However, it
was referred to as one of the instruments invented
by Nazism to influence the judicial system and to
use by the state apparatus of repression for criminal
purposes*. Of course, during the Nazi dictatorship,
far worse things were openly committed in Germa-
ny than such an attempt to find an instrument to
“streamlining” judicial practice. So, speculation on
the secret nature of the judicial letters is unlikely to
be true®.

The result of using the judicial letters to shape
the judicial practice required by the Nazi regime
was entirely in keeping with the spirit of the times.
Initially interpreted by the judiciary as a sign of
a certain strengthening of judicial power follow-
ing Hitler's devastating speech, primarily due to
the special way in which the Nazi state imposed
requirements on judges, which did not involve
direct instructions and was limited to outlining
methodological guidelines. Nevertheless, the ju-
dicial letters provided an essential framework for
the exercise of judicial power. At the same time,
the combination of clearly incompatible elements
in the creation of this institution — the principle of
free course of justice based on a search for the true
need of the people on the one hand and the total
eradication of judicial independence on the other,
has often led to attempts to mechanically copy the
judgements published favourably received by the
Ministry and to the manipulation of incomparable
situations for these judgements*. Although more
experienced and older judges perceived the judicial

4 See Schott S. Op. cit. S. 169-173.

4 Richterbriefe: Dokumente zur Beeinflussung der deut-
schen Rechtsprechung. S. 478; Schddler S.,,Justizkrise” und
LJustizreform” im Nationalsozialismus. S. 188.

4 Bernhard Weil pointed out the awareness of the judicial let-
ters and their contents both in Germany and abroad as an
argument against their secrecy, see Wahl B. Richterbriefe.
S.23.

4 See Schddler S. Op. cit. S. 188-189; Wahl B. Richterbriefe.
S. 167; Richterbriefe: Dokumente zur Beeinflussung der
deutschen Rechtsprechung. S. 471.
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letters as an instrument of interfering in the sphere
of their exclusive competence based on the princi-
ple of independence of justice, which was subject
to certain criticism by them?, soon after the judicial
letters were introduced, they were perceived as a
necessary and completely indispensable measure
to make correct judgements which also allowed
them to remove any moral responsibility for a par-
ticular judgement*.

The judicial letters outlived their creators for
a long time. Having been irrevocably eradicated
in West Germany in the course of the policy of de-
nazification of society and the state, this institution
has essentially found a second life in the socialist
German Democratic Republic, where a functional
analogue of the judicial letters*, explanations of

47 Wahl B. Op.cit.S. 161.

% Richterbriefe: Dokumente zur Beeinflussung der deut-
schen Rechtsprechung. S. 458.

4 See Haferkamp. H.-P. Richterkulturen im 20. Jahr-
hundert - Eine Skizze lber den Nutzen der DDR-Zi-
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judicial practice, was successfully used until the
German unification, although probably originating
in Soviet law>°. m

viljustizgeschichte // Erste europdische Internetzeit-
schrift fur Rechtsgeschichte. Artikel/Rezension vom 6.
Mai 2011. S. 7. URL: http://www.forhistiur.de/media/
zeitschrift/1105haferkamp.pdf (date of reference: 20 De-
cember 2014)

%0 In accordance with the Soviet model of State structure,
paragraph 2 of § 11 of the German Democratic Republic
Judiciary Act dated 17 April 1963, the Supreme Court of
the German Democratic Republic was entrusted with the
responsibility of guiding the practice of lower courts and
ensuring its uniformity; paragraph two of § 16 of the Ju-
diciary Act naturally entrusts these tasks to the Plenum
of the Supreme Court of the German Democratic Repub-
lic, while paragraph 1 of § 17 of that Act contains the rule
that explanations of the Plenum of the Supreme Court
of the German Democratic Republic given in the form of
Rulings and guidelines are binding on the lower courts.
See the text of the Act: http://www.verfassungen.de/de/
ddr/gerichtsverfassungsgesetz63.htm (date of reference:
29 December 2016).



AHHa Apxunosa,

. NYBJINKALUWA

K.l0.H., foLeHT MiccnepoBaTenbCKoro LeHTpa YyactHoro npaea um. C.C. Anekceesa,
poueHT MIMMO, 3amectutens npeacegatena MAK npu TMM PO

3aKoHonpoeKT 06 aBTOHOMHOM
CYyAOXOACTBE: HEeKOTOpble
3aMeyaHuA U NpeanoXkeHun

B dekabpe 2021 2. 8 [ocdymy 6bi1 8HECEH 3AKOHONPOEKM, NOCBAWEHHbIU ABMOHOMHOMY Cy00X00Ccmay.
B cmamee cmasumcsa eonpoc o ceoespemMeHHOCMU pa3pabomku 3aKOHONPOeKmMa, aHaausupyemcs
Mex0yHapoOHsbIl onbim 8 chepe aBMOHOMHO20 Cy00X00CMBa U 803MOXHbIE CYeHapuu pa3pabomxu
pocculickoz2o 3aKOHOOamMe1bcmad No 3Momy 80nNpocy. ABmop (hopmynupyem npeodnoxeHuUs No ymou-
HeHUo mepMUHO/I02UU 3aKOHONPOEKMA, €20 NOJI0KeHUU, NOCBAWEHHbIX KNAccugpuKkayuu asmoHOMHbIX
cy0os, cmamycy 8HeWHe20 3KUNAaxd, 0CO6eHHOCMAM 3aK/Ilo4YeHUs 002080pa hepegosku. B cmamee
nooyepkusaemcs, Ymo npuHamue 3akoHonpoekma 6e3 0opabomeku, 8 HacmHocmu, 6e3 00CMamo4yHo
0emasu3upo8aHHbIX NOJI0XKeHUU 06 0Mm8emcmeeHHOCMU 3d 8ped, NPUYUHEHHbIU A8MOHOMHbIM Cy0-
HOM, U 0 CMpaxos8aHuu makoli omeemcmeaeHHOCMU MoXem NopooUMb 3HAYUMesIbHble CJTOXHOCMU.

Kntouesoble ciosda: asmoHOMHoOe cyaoxoacmeo, omeemdcmeeHHOCMb 3d Npu4uHeHue epeaa, KuUnax

MOPCKO2O cyaHa, BHEWHUU 3KUNAX.

BTOHOMHOE CyJOXOACTBO — OfHa 13 Hanbonee

aKTyasIbHbIX TEM COBPEMEHHOIO MOPCKOIo
npa.a. [laxke B OTeUECTBEHHOW NUTepaType No Mop-
CKOMY MNpaBy, He GanyioLlen ynTaTena 3HauYMTeNb-
HbIM 06bemMom NybnrKauuin, B nocsiegHee Bpems
MOsBMNOCH CPa3y HECKONbKO PaboT, B KOTOPbIX
paccmaTtpurBatoTcA NpobnemMbl aBBTOHOMHOIO CY[0-
xoacTea'.

' Mopckue cyna 6e3 skmnaxken — peanbHOCTb U Nepcrek-
TBbl. COOPHMK HayYHbIX AOKNAAO0B MO UTOram «Kpyrioro
CTOMa», MPOBOANMOrO COBMECTHO Kadegpoin «Mopckoe
npaso» KOpngmnyeckoro MHCTUTYTa POCCMIICKOro YyHMBEp-
cuteTa TpaHcnopTta (PYT) n Accoumavmen mexxgyHapoaHo-
ro Mopckoro npasa. 29.10.20. OTB. peg. B.H. l'yuynsak; Ko6-
yeHko W.C. ABTOHOMHOe CyAOXOACTBO B Poccmm: gennKkr-
Han OTBETCTBEHHOCTb Cyf0BNaAenbLeB 1 pa3paboTunkos
nporpammHoro obecneyeHus. Yactb 1// Mopckoe npaBso.
2021, Ne 4. - C. 46-60.

B Poccun 6bin paspaboTtaH 1 HelaBHO BHeCeH
B [ocygapctBeHHY0 [lymy 3aKOHOMPOEKT, No-
CBALLEHHbIN aBTOHOMHOMY CYyOXOACTBY: MPOEKT
depepanbHoro 3akoHa «O BHECEHUUN N3MEHEHWIA
B Kogekc ToproBoro mopennaBaHua Poccurckon
Qepepaunn v OTAENbHbIE 3aKOHOAATENbHbIE aKTbl
Poccuickon ®epepaunmnx»? (qanee — 3akoHoMNpo-
eKT). He npeTeHayA Ha MOMHbIN aHaNN3 CNOXHbIX
(uHoraa punocodckmx) Npobniem, CBA3aHHbIX C pas-
BMTVIEM aBTOHOMHOTIO Cy[JOXOACTBA B LIENOM, A Obl
XOTesla OCTaHOBUTHCA HA HEKOTOPbIX 0COOEHHOCTAX
3aKoHOMpoeKTa 1 BbiCKa3aTb MO HMM CBOE MHe-
HMe. 9TO MHEHME HY B KOEM CJlyyae He npeTeHayeT
Ha CTaTyC NCTUHbI B NOCIeAHEN NHCTAHLMN U Bbl-

2 https://sozd.duma.gov.ru/bill/48133-8 (nata obpaLyeHusn —
15.01.2022).
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CKa3blBaeTCA NMULWb C Lenblo NPOAOCIIKEHNA ANC-
Kyccum.

1. Npuwno nu BpemaA NPUHNUMATb 3aKOH
06 aBTOHOMHOM cygoxoacTBe?

OTBEeT Ha 3TOT BOMPOC 3aBUCUT OT Tpex paKTo-
pOB. JTO, BO-NEPBbIX, paKTUUECKOe COCTOsIHME aen
B cdepe pa3BMTVIA aBTOHOMHOTO CYAOXOACTBA. Bo-
BTOPbIX, 3TO OCMbIC/IEHME NPo61eM aBTOHOMHOTO
CYAOXOACTBA Ha YPOBHE MeXJYHapOAHOro YacTHO-
ro MOpcKoro npaea. Y, B-TpeTbux, 3TO cOCToAHME
OTeyeCTBEHHOrO 3aKOHOAATENIbCTBA M €r0 HEFOTOB-
HOCTb K pa3BUTMIO aBTOHOMHOIO CYJOXOACTBaA.

KomMmeHTMpoBaTb NepBbiii acnNekT A MOTy LLb
OuYeHb KpaTKo 1 C No3uumin obbiBaTens, NOCKO/b-
Ky He obnafatw TeXHNUYECKMU 3HAHUAMM B STON
obnactu. OgHako gymato, YTo He owunbycb, ecnu
OLIEHIO C/IOXUBLLYIOCA CUTYaLMNIO Kak HEOOHO-
3HauHyto. C 0HOW CTOPOHBI, Mbl Habntogaem pas-
BUTME HEKOTOPbIX 3HAYMMbIX MUIOTHbIX MPOEKTOB
B cpepe aBTOHOMHOIO CyQOXOACTBA: Hanpumep,
B Aekabpe 2021 r. 66110 CNyLweHo Ha Boady CyfHO
Yara Birkeland, koTopomy npeactoAT AByXrognyHble
XOZO0Bble UCMbITaHMA, MOCSIe Yero npeanonaraeTca
ero KoMMepuecKkas 3Kcrnyataumsa B aBTOHOMHOM
pexunme. 3TOT 1 Apyrue NpoeKTbl NOKa3blBaloT,
YTO aBTOHOMHOE CYyAoXOACTBO OyAeT pa3BrBaTb-
ca. C gpyrom CTOPOHbI, B HacTosALLee BpeMsA fake
TEXHUYECKUM CreLmanmncTam CJIoXHO Ha3BaTb MO-
MEHT, Korga coctosiHve fen B chepe NCKYCCTBEH-
HOro MHTeNNeKTa, PO6OTOTEXHUKN M CMEXKHbIX
obnacTeli NO3BONUT YBEPEHHO YTBEPXKAATb, UYTO
nepexon Ha NOMHOCTbIO AaBTOHOMHOE MJlaBaHue
BO3MOKEH B LUMPOKOM CMbIC/e C/IOBA: HE Ha efu-
HUYHOM CreLnanbHO NOArOTOBIEHHOM MapLupyTe
Un B Npeaenax HebobLLOro paoHa MilaBaHus, a B
MacwTabax MMUPOBOro OKeaHa Win ero 3HauyMMbIxX
obnacTei. Ha gaHHbI MOMEHT MOXHO JINLLb KOH-
CTaTUPOBATb, YTO POBOTM3ALNA U aBTOMATM3ALNSA
MoKa He gocTurny Tpebyemoro Ans 3Toro ypoBHA.
B Lenom, HeCMOTpA Ha NPOHMKHOBEHWE U yCnelLl-
HOe NMpMMeHeHne NCKYCCTBEHHOro MHTeNeKTa
1 POOOTOTEXHUKM B HaLLY »KW3Hb, 3TV ABIEHNA BOC-
NPVHNMAIOTCA, CKOpee, Kak dKCNeprMeHTasbHble,
He Bcerga NosIHOCTbIO HafeXHble.

Takrm 06pa3om, HeT COMHeHUA, YTo B ByayLiem
cypoxopacTeo 6ynet 6o51ee aBTOHOMHbIM, YeM celi-
yac. OgHaKo cerogHA BpAA M BO3MOXKHO onpe-
LenunTb, Korga UMEeHHO HacTynuT 3To byayuiee.
MNpakTnKka NoKasbiBaeT, YTO MHOrAa YesloBeYeCTBO
NCNbITbIBAeT U3ObITOYHBIN ONTUMM3M MO NOBOAY
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CKOPOCTV OCBOEHMUA TOW U UHOWN TEXHOOMMN.
B KauecTBe nNprmepa MOXKHO NMPUBECTU PaCMpo-
CTPaHEeHHble BO BTOPOM NONOBMNHE XX BeKa OXu-
JaHnA No NOBOAY CKOPOro OCBOEHUA KOCMOCa U
CYLLECTBOBABLUME B TO K€ BPEMA HafeXabl Ha Obl-
CTpbii TPMyMd MaLLVMHHOIO NepeBoaa. B gelictau-
TeSIbHOCTU 3T NPOoLEeCcChbl NOTpeboBany 3HaUNTENb-
HO 60JbLLIEro BPEMEHM.

Kpome TOro, faxe camble ybexxaeHHble CTO-
POHHUKIN BHELPEHNA aBTOHOMHOTIO CY[JOXOACTBA
NPW3HaloT, YTO STOT NPOLIECC BKItOYAET B ceba fo-
BOJIbHO ANUTENbHbIN NepexogHbIn nepnod. B Ha-
cToflLLlee BpeMA noaasnfAtoLiee 60/bWNHCTBO CY-
[I0B, HAXOAAWMXCA B KCNIyaTaLMn N NOCTPONIKE,
ABNAETCA TPAANLMNOHHBIMM. DTO O3HAYaET, YTO XOTA
6bl B TeueHne 6nvkanwnx 15-20 neT 3HaunTeNbHas
yacTb $oTa OCTAHETCA HEABTOHOMHO.

MpuMeHNTENBbHO KO BTOPOMY aCMeKTy CTOUT
npexge Bcero o6paTuTb BHUMaHMe Ha paboTy, npo-
Boanmyto MexxayHapogHOM MOPCKOWM OpraHmn3a-
uven (MMO). B 2021 r. 6b11 onybAMKoBaH MaTepuan
Mo UToram YeTblpexneTHeln paboTbl Mo NOCTaHOBKE
3afau (scoping paper)?, cBA3aHHbIX C aganTayu-
el MaccMBa MeXAyHapOAHOro MOPCKOro npasa
K Hy>k[laM aBTOHOMHOIO CYAOXOACTBA. To, Kak opra-
HW30BaHa 3Ta pPaboTa, NO3BOJIAET NPEANONIOXKNTD,
yto MO He cTaBUT Lefblo 3aBepLUNTb 3TY afanTa-
uuio B bnukanue roabl. bonee BaXkHbIM SiBNAETCA
He TeMM, a KauecTBO BbIMOJIHEHNSA 3TON PaboThl.
Mpennonaraetcs npoBeAeHe BCEOOEMIIOLLETO,
006CTOATENBHOrO aHanM3a NPYMEHNMbIX HOPM U,
npu HeobXoAMMOCTH, UX BAYMUYMBOE U3MEHEHNE,
nogkpenieHHoe pesynbTaTaMn Cepbe3Horo ob-
cyXpeHus.

B cnoxuBLenca cutyaumm y pocCMmncKoro 3a-
KoHoZaTensa BO3HMKaEeT BbIbOp Mexay ABYyMsA Ba-
pvaHTamu. [epBbil N3 HUX: [OXKAATbCA OKOHYAHNA
pabotbl MMO 1 pedopmmnpoBaTb 0TeUECTBEHHOE
3aKOHOAATENbCTBO B COOTBETCTBUM C STUMMU MpPeS-
noxeHuAmu. Bropoli BapraHT — pa3pabaTbiBaTb
«COOCTBEHHbBIN NYTb», HE AOXNAAACH PELUeHUA
MMO. Kak MO>KHO CcyanTb, Ha AaHHbII MOMEHT BO3-
obnagaet BTopou noaxoa. Ero npenmyuectsom
ABMIAETCA BO3MOXHOCTb He JOXMAATbCA, NoKa by-
[eT 3aBepLUeHa BeCcbMa CyLLeCTBEHHAsA Mo ob6bemy
1, 0YEBUAHO, HEObICTpasi paboTa, 3annaHNPOBaH-
Haa VIMO. OgHako, Ha MOW B3riAg, y 3TOro nyTn
€CTb U cepbe3Hble HepocTaTKn. OTeuyeCcTBEHHbIN
3aKOHOZAaTENb MOXET Y»Ke celyac paspaboTaTtb Ha-
LiMOHasIbHble HOPMbl 00 aBTOHOMHOM CY[IOXOACTBE.

3 JlaTta obpaueHus — 11.01.2022.



Ho skcnnyaTayua Takmx CygoB 3a npegenamm poc-
CUNCKON IOPUCANKLMN OKaXKeTCA HEBO3MOXHOM.
Kpome Toro, korga pab6ota, nposogumas VMIMO,
6ypneT 3aBeplueHa 1 6yayT BHECEHbl U3MEHeHUsA
B MeXAyHapoaHble KOHBEHUMN 1 OKyMeHTbl VIMO,
KOTOpble ceyac onunparTca Ha Heo6XoAUMOCTb
HanMumnA Ha cyHe 3Kunaka*, poccmMimncKkomy 3ako-
HoZaTeno B JIIO60OM Ciyyae NpuaeTca NPUBOAUTD
OTeyeCTBEHHbIE HOPMbI B COOTBETCTBME C MEXKAYHa-
pogHbiMy. CTOWT NN ceinvac pa3pabaTbiBaTh PEXIM
ABTOHOMHOTO CY[OXOACTBA, KOTOPbLIV B OyayLiem
NPUAETCA KOPPEKTUPOBaTb?

BOo3MOXeH 1 KOMNPOMMUCCHbIN BapuaHT: pas-
pabaTbiBaTb COOCTBEHHOE 3aKOHOAATENbBCTBO YXKe
cenyac, ogHaKo AenaTb 3TO «C OrnAAKOM» Ha Te —
nycTb NpeABapuTenbHble — pa3paboTKy, KoTopble
NMEITCA Y MeXAYHapOoOHbIX OpraHu3aLmi, B nep-
Byto ouepeab IMO. Kak 6yneTt nokasaHo HuXe, 3a-
KOHONPOEKT He Bcerga cneayet 3Tomy MnyTu.

Mepenpgem K TpeTbemy acnekTy. 5 gekabpsn
2020 r. 66110 npuHATO MNocTaHoBneHue MpaBu-
TenbctBa N2 2031 «O npoBefeHnn 3KCNepPrMEHTa
Mo OMbITHOWM 3KCMyaTaunm aBTOHOMHbIX CyAOB
noga locypapcTeeHHbIM dnarom Poccuinckon Pe-
aepaummn» (oanee — MoctaHOBNEHME). DKCMEPUMEHT
nposoamtca ¢ 2020 no 2025 r. ¥ NO3BONAET CYJOB-
nagenbuam, 3aMHTePeCcoBaHHbIM B SKCMlyaTaumm
aBTOHOMHbIX CYf0B, AeNaTb 3T0 Npu cobnogeHnn
onpegeneHHbIX YCNOBUIA BMOMHE fleranbHo. B vact-
HOCTU, Ha CyAHO, y4yacTByloLLee B SKCNepnMeHTe,
MOKET ObITb NMOJTyUYEHO «COKPALLEHHOE» CBUAETESb-
CTBO O MMHMMANIbHOM COCTaBe 3KMMNaxa, yumTblBa-
foLee cTeneHb aBTOHOMHOCTU CyJiHa.

B 10 e Bpemsa [NocTaHOBNEHME NPAKTUYECKN
He perflameHTpyeT YacTHOMNPaBOBble BOMNPOCHI,
BO3HMKalolWMe B CBA3M C SKCMayaTaumnen aBTo-
HOMHbIX CYOB, OTPaHUYMBaACb YCTAaHOBJIEHU-
em 00A3aHHOCTEN CcyfoBnajenbLa obecneynTb
6e30MacHOCTb 3KcnyaTauy aBTOHOMHOTO Cyf-
Ha U NpPefoCTaBUTb CBOMM KOHTpareHTam (rpy-
30Bnajenblam, CTPaxoBLmKam) nHGopmaLuio
06 yyacTuu cygHa B aKcnepumeHTe. Takum obpa-
30M, B CJZly4yae BO3HUKHOBEHUA BOMPOCOB, CBA-
3aHHbIX C NCMONTHEHVEM AOrOBOPOB 06 3Kcnnya-
TauMn aBTOHOMHOIO CYAiHa, C OTBETCTBEHHOCTbIO

4 Cm., Hanp., cT.CT. 9, 217 KoHBeHunn OOH no mopckomy
npasy 1982 r., n. 17 MNpaswuna 3 Masbl [I-2 MexxayHapoa-
HOW KOHBEHLMM MO OXPaHe YenoBeYeCKoM *KN3HM Ha MO-
pe (SOLAS) 1974 r., Mpasuno I/4 MpunoxeHna Kk Mexay-
HapOAHON KOHBEHLIMU O MOLArOTOBKE U AUMNIOMUPOBaHNN
MOPAKOB 1 HeceHum BaxTbl (STCW) 1978 ., cT. 6 MexayHa-
pofHoro Kogekca no ynpasieHuto 6e30nacHoCTbo 1 Ap.

. NYBJINKALUWA

3a NPUYMHEHHbIV UM BPeA, B HacTosLee Bpems
npumeHsatoTca obwme nonoxeHns KTM n Hopmbl
rpakaaHCKOro 3akoHodaTenbCTBa. DTN NONOXe-
HUA, C OAHOI CTOPOHbI, OCHOBAHbl Ha TOM, YTO
Ha cyHe NPUCYTCTBYET SKUMNAX U, B YaCTHOCTH,
KanuTaH, 1 BO3/1araloT Ha HUX onpeaeneHHble 00s-
3aHHOCTM M OTBETCTBEHHOCTb 33 UX HEUCMNOJNTHEHME
(Hanpumep, n. 1 cT. 144, n.3 cT. 153, ¢T. 198, cT. 202
KTM 1 op.). B 3Ton YacTi HEO6XOAMMO MPU3HATD,
YTO VX NPUMEHEHNE K aBTOHOMHbBIM CyAam TpebyeT
onpegeneHHon agantauuun. OgHaKo CyLlecTBeH-
HblM MPerMyLLeCTBOM AeNCTBYIOLEro 3aKoHoda-
TeNbCTBa ABNSETCA HaNINUMe N3BECTHBIX, MOHATHbIX
BCEM 3aMHTepPeCOBaHHbIM ML AM NOAXOAO0B K BO-
npocam o6 OTBETCTBEHHOCTM 3a HecobnoaeHne
[IOrOBOPHbIX 06A3aTENbCTB 1 32 NPUUYNHEHME BPe-
[a B xofe 3KcnnyaTauum cygHa.

Taknum ob6pasom, HEOOXOAUMOCTb MPUHATUS
3aKoHa 06 aBTOHOMHOM CY[JOXOACTBE Yy»Ke celnyac
BbI3blBAeT CEpbe3Hble COMHEHUs. Ha Mol B3rnag,
6b1710 6bl pa3yMHee cienaTb 3TO NO34Hee, HAKOMWB
HEKOTOPbI OMNbIT ABTOHOMHOTO CyIOX0ACTBa. [laxe
€C/IN UCXOAUTb 13 HEOOXOAMMOCTM YCKOPEHMA pas-
paboTKK 3aKkoHoAaTeNbCTBa 06 aBTOHOMHOM CY,0-
XOACTBE, B 3TOM MpoLecce paan CKOPOCTU Hemb3A
»KepTBOBaTb KayecTBoMm. OHO, B CBOIO o4epenb,
npeanonaraet, BO-NePBbIX, YYET MeXAYHaPOAHO-
ro onbiTa, a BO-BTOPbIX, pa3pelleHe BONpocoB
006 0COOEHHOCTAX OTBETCTBEHHOCTU, BO3HMKAOLLEN
npw 3KCNyaTaLmm aBTOHOMHOTO cyaHa. K coxkane-
HWI0, aKTyasnbHasA pefakuma 3aKoOHOMNPOEKTA He BO
BCEM COOTBETCTBYET 3TVM 3aJayaMm.

2. AHanus 3akoHonpoeKTa

Kak yka3aHo Bblllle, NPYBOAUMbIV 34eCb aHa-
N3 He NpeTeHayeT Ha NOMHOTY. Hxke nprBeaeHbl
NVWb HEKOTOPble 0COOEHHOCTN 3aKOHOMPOEKTA,
KOTOpble, HA MOV B3rNAf, 3aCNyXMNBaOT 006CyxXae-
HUA.

2.1. TepmuHonorus

MpeaBaputenbHaa pabota MMO no oueHke
M NOCTAHOBKE 33/jay OCHOBaHa Ha JlefleHnn aBTo-
HOMHbIX CY[OB Ha YeTblipe TUna: NepBbIin — cyaa
C 3KUMNakemM C aBTOMaTM3MPOBaHHbIMY MpoLeccamm
N NOAAEPXKKOW MPUHATUA peLLeHiA; BTOPOW — Cyaa,
KOHTPONMpPYyeMble U3BHE, HO MMeoLLE MOPAKOB
Ha 6opTy; TpeTUii — cyaa, KOHTPONNPYeMble N3BHE
6e3 MopAKOB Ha 6OPTY; 1 YeTBEPTbIN — MOSIHOCTbIO
ABTOHOMHOE€ CYiHO.
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3aKOHOMPOEKT He 3aUMCTBYET 3Ty Knaccupuka-
Lmio, Npeanaras BMeCTO 3TOro AiBe KaTeropmm aBTo-
HOMHbIX CyZlOB: MOJ/lyaBTOHOMHOE CY[JHO W MOJHO-
CTbto aBTOHOMHOe cyfHo. [pr 3TOM, Ha MO B3rnag,
CaMo 3TO NoApasfeneHure, a TakKe onpeaeneHmns,
AaHHble KaXKAoW 13 KaTeropuii, Bbi3bIBaloT cepbes-
Hble COMHEHNA.

OnpepeneHune nNoslyaBTOHOMHOIO CyAiHa He no-
3BOMIAIET TOYHO OTIPAHNUUTL €0 OT CMEXKHbIX BU-
poB. [onyaBTOHOMHOE CyAHO, KaK YKa3aHo B 3a-
KOHOMpPOEeKTe, «CMOCOBHO OCyLecTBAATb NaBa-
Hue 6e3 NOCTOSHHOIO KOHTPOJIA... a TakxXe 6e3
NMOCTOSAHHOIO YMNPAaBAEHUA OBVKEHUEMY, @ IKU-
nax «BepeT obLyee HabnoaeHe» 1 BMELLMBAETCA
B YNpaBsJieHue «B cilydae HeobxoammocTuy». Ha Mo
B3rnaf, Bblpa)keHne «6e3 NoCTOAHHOrO KOHTPONA»
ABNAETCA HETOYHbIM. Ha cOBpeMeHHbIX cyfax yxe
ceryac pag GyHKLMIA BbINONHAETCA B aBTOMAaTU-
YecKoM pexrme. YneHbl 3Kmnaxa KOHTPONpyoT
npasuibHYt0 PaboTy aBTOMaTUKM 1 BMELUBAIOTCA
B C/lyyae HeobxoanmocTu. [ne uMeHHO nponeraet
rpaHb Mexay COBPEMEHHBIMI XOPOLLIO aBTOMATU3-
POBaHHbIMM CyaMM U «MOJTyaBTOHOMHbIM CyJHOMY
no CMbICNy 3aKOHOMpoeKTa?

HeueTknm BbIrIAAUT 1 onpepeneHne nos-
HOCTbI0O aBTOHOMHOTO CyfHa. B Hem yKa3saHo:
«MOJIHOCTbO aBTOHOMHOE CYAHO... CNOCO6HO
OCyLWecTBAATb NyaBaHue... 6e3 HenpepbIBHOMO
HabnogeHWs [BHELLHNM SKMaxeMm] 1 ynpasBneHus
ABVXeHnem». O3HayaeT M 3TO, YTO NOA NOJHO-
CTbl0 @aBTOHOMHbIM CyAHOM MOHMUMAETCA CYAHO,
ynpasnsaemoe 6e3 yyactus nogen, unm 3akoHo-
MPOEKT NCXOAMWT 13 TOTO, UTO JaXKe A5 NOSIHOCTbIO
aBTOHOMHOTO CyiHa He06XOAMMO ynpaBneHune
CO CTOPOHbI Ntofel, NyCTb yaaneHHoe 1 nepuoau-
yeckoe? Ecnv npegnonoXmTb, 4To Nnofpasymesa-
eTCs MepBbIl BAPUAHT OTBETA, TO €CTb YTO MOJIHO-
CTblo aBTOHOMHOE CyiHO MOXeT paboTaTb BooOLLe
6e3 yuacTua niofen, To KaXKeTcAa BeCbMa CMOPHbIM
obbefuHeHVe BHYTPU NOHATUA «MOJTHOCTbIO aB-
TOHOMHOE CyAHO» CY[0B C MPUHLMMANANBHO OT-
NNYALWKMCA YPOBHEM aBTOMAaTM3aLMK: Ha MO
B3rnAA, CYQHo, ynpasnsaemoe nogbmu (MycTb Ha-
XOAALWMMUNCA N3BHE), U CyAHO, paboTatollee BO-
o6Le 6e3 BMelLaTenbCTBa YeIOBEKA, — 3TO Cyle-
CTBEHHO pa3Hble cuTyaumn, Tpebyiowme, B TOM
yncne, pasfenbHON pernameHTaumy BONpoOCoOB
06 OTBETCTBEHHOCTMU.

Mo>eT noKasaTbCs, UTO BbliLLe peyb UAET O lopu-
OVKO-TEXHMYECKUX Npugrpkax. OgHako, Ha Mon
B3rnAg, Menouyen B Taknx genax HeT. Peub nget dpak-
TUYECKUN O CO3[4aHUN HOBOIO NPaBOBOro pexnma
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ONA HEKOTOPbIX TUMOB CYAOB. DTOT NPaBOBON pe-
XM b6ypeT onpenenaTb Takue BaXHble BOMPOCHI,
Kak TpeboBaHuMA K 6e30nacHOCT! MopennaBaHnsa,
OTBETCTBEHHOCTb 3a Bpef, NPUYMHEHHbIN NP SKC-
nayaTtaumm CyaHa, TpyaoBble OTHOLEHUA 1 CTaTyC
BHELUHero 3Kkunnaka v T.n. [lo3ToMy BaXKHO Kak MOX-
HO AAICHee OnpefennTb, K KaknM Cyfiam 3TOT Pexnm
NPUMEHAETCA, a K KaK/M HeT.

2.2, SKMna noIHOCTbI0 aBTOHOMHOTIO CyAHa

OOviH 13 BaXKHENLWMX BOMPOCOB, KOTOPble He-
06X0AMMO paspeLlLnTb B pamKax NpoeKTa no pas-
BWTWIO aBTOHOMHbIX CY[,0B, — 3TO CTaTyC NepcoHana,
KOTOPbIN ynpaBisaeT CYGHOM, HEe HaXOA4ACb Ha ero
60pTy. [No NnepBoHavyanbHOW pefakLuum 3aKoHOMNPo-
€KTa npepnosaranoch, YTO B STOM CJlyyae 3KMMax
y CyAHa OTCyTCTBYeT. B fanbHenwem pa3paboTunku
yunu 3ameyvaHue, BbickazaHHoe COBETOM Mo KO-
andukaunm’, n HasBanm Takon NepcoHan «BHeL-
HUM 3KMNaxemy. Ha mown B3rnag, 3To npaBusibHOe
peweHne. OHO NO3BONAET NPeAbABNATD K JIIOAAM,
KoTopble dakTMUecKn ynpasnaT cygHOM (MyCcTb
1 He HaXOAACh Ha HeM), NMOBbILLEHHbIe TpeboBaHuA,
KOTopble NpeabABNATCA K IKMMNaxy. IT1 TpeboBa-
HUA, XOTb 1 B OTCbIJIOYHOM PEXUME, MpeaycmoTpe-
Hbl B CT. 106.5 1 cT. 106.8, KOTOpble 3aKOHOMNPOEKT
npegnaraet BHectn B KTM.

Y 3TOro peleHusa eCcTb U MUHYC B BUAE NOTEH-
LManbHOro NofAB/IeHNA TPYAOBbIX Y aHANTIOTNYHbIX
CNOPOB, B KOTOPbIX YNI€Hbl BHELLIHEr0 dKMNax;a»
6ynyT npeTeHA0BaTb Ha FrAPaHTMK, KOTOPbIe JatoTCA
MopsKkam®, CynebHoON npakTrke npuaeTca paspe-
WaTb BOMPOC O TOM, B KaKOW CTEMEHW BHELUHWIA
SKUNaX, He NOABEPralLNNCA Ha NPaKTUKe MOp-

5 DkcnepTHble 3aknoyeHnsa CoseTa npu lMNpesugeHte PO
no Kogndukauum n CoBepLIEHCTBOBAHMWIO FpaxAaH-
CKOro 3aKOHOAaTeNbCTBA MO MpeALWecTBYOLWM Bepcu-
AM 3akoHonpoekTa cMm.: https://privlaw.ru/wp-content/
uploads/2020/12/6.-%D0%B7%D0%B0%D0%BA%D0
%BB%D1%8E%D1%87%D0%B5%D0%BD%D0%B8%
D0%B5-_%D0%9A%D0%A2%D0%9C.doc (3akntoye-
Hue ot 17.12.2020); https://privlaw.ru/wp-content/
uploads/2021/05/8.-%D1%8D%D0%BA%D1%81%D0
%BF%D0%B5%D1%80%D1%82%D0%BD%D0%BE%DO0
%B5-%D0%B7%D0%B0%D0%BA%D0%BB%D1%8E%D1
%87%D0%B5%D0%BD%D0%B8%D0%B5-%D0%A1%D0
%BE%D0%B2%D0%B5%D1%82%D0%B0_%D0%9A%D
0%A2%D0%9C_%D0%B0%D0%B2%D1%82%D0%BE%
D0%BD%D0%BE%D0%BC%D0%BD%D1%8B%D0%B5-
%D1%81%D1%83%D0%B4%D0%B0.docx (3akntoueHune
01 22.12.2021).

¢ Cm., Hanp., KoHBeHuuio MOT 2006 r. 0 Tpyze B MOPCKOM
CYAOXOACTBE 1 Apyrme JokymeHTtbl MOT.
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CKMM OMACHOCTAM, MOXKET PacCUnTbIBaTb Ha 0Cobble
rapaHTun. Ha Mo B3rnag, NnockonbKy ana pabotbl
BHELLHEro 3KMnaka He CBOMCTBEHHbI T€ ONacHO-
CTV 1 Hey[o6CTBa, KOTOPble XapaKTepHbl AnA Tpa-
AVLUNOHHOW paboTbl B MOPE, HAa HEro He OOJIXKHbl
pacnpoCTPaHATbCA TPYQOBbIE rapaHTUM MOPAKOB.
OpHako ¢ yueTom NOTeHUMaNbHO OMACHOrO BNUA-
HMA CaMKX CYAOB Ha OKPY»KaloLLyto cpefy Y TpeTbUX
NN, K YNleHaM BHELLHWX 3KMMaeln OMKHbI Npeab-
ABNATbCA HE MeHee CTPorne KBannprKaLMoHHble
TpeboBaHuA, aHaNornyHble TpeboBaHMAM K 06bIY-
HbIM 3KMNaxam’.

Ha gaHHbIn MomeHT IMO npu3sHaerT, uto onpe-
JeneHune NpaBOBOro cTaTyca KanuTaHa, SKUnaa,
NnL, OTBETCTBEHHbIX 3@ yNpaBfieHe aBTOHOMHbIM
CYAQHOM, ABNAETCA KNOUYEBOW 3ajayeit 3aniaHnpo-
BaHHOW pedopmbl. B n”ToroBoM goKymeHTe, nog-
rOTOBSIEHHOM MO pe3yfbTatam NOCTaHOBKM 3ajau,
npeanaraeTca pacCMOTpeTb ABa ANamMeTpasibHO
NPOTUBOMOJIOMHbIX MOAXOAA: MPM3HABATb BHELLHUX
onepaTopoB cyAHa MopAKamu 1nn HeTs, Ha faHHbI
MOMeHT 00a BapunaHTa pacCMaTp1BaloTCs, U npea-
NMONOXWUTb, KAKOWN 13 HMUX BO306/1aaeT, Noka He-
BO3MOXHO.

2.3. YnpaBneHne aBTOHOMHbIM CYAiHOM

Hanbonee 3Haunmble NOSIOXKEHWA, KacatoLme-
cA ocobeHHOCTeN NnaBaHNA aBTOHOMHbIX CYAOB,
cocpepoToueHbl B rnaee VI.1, kKoTopyto 3akoHO-
npoekT npegnaraet BHecTn B KTM. B 31Ol rnase
TaKXe BUAHbI HEKOTOpPble HETOYHOCTU, KOTOPbIE,
XOTA N UMET TEXHNYECKNI XapaKTep, MOTyT Bbl-
3bIBaTb Cepbe3Hble TpyaHoCTU. Hanpumep, B N. 1
cT. 106.1 roBOpUTCA, YTO yrpasneHue (B T.4. cygo-
BOX[eHWe, BbIMoNHeHNe TpeboBaHM K 6e3onac-
HOCTM MOpEenaBaHuaA 1 4p.) OCYLLeCTBAAETCA Noj
HabnogeHemM 3KMMnaxa cygHa (npv ero Hanuumm)
1 noj HabnoaeHNneM BHELHEro aKmnaxa. Vicnonb-
30BaHMe COo3a «M» 03HAYaeT, YTO NOJyaBTOHOM-
HO€ CY[HO JOJIKHO HaxoAUTbCA OQHOBPEMEHHO
Nnog, KOHTPOMeM 06bIYHOIO Y BHELLHEFO JKMMaXa.
OgHako B Apyrux pasgenax 3akoHOMpoeKTa nped-
nonaraeTcs, YTo CYAHO, YNpaBnAeMoe BHELHNM

7 Tlpn 5TOM OYEBUAHO, YTO KOHKPETHbI Habop 3HaHWUI
1 YMeHWIA, HeoOXOAUMBIX ANA KBanuduKaumm, Kak v ne-
peueHb JOMKHOCTEN, OyaeT OTNNYaTbCA 418 BHELLHNX SKM-
nakemn. Peub, ogHaKo, naeT o cosgaHUn CUCTEMbl AUMO-
MVPOBaHNA, MMEILLEN He MeHee cTporne TpeboBaHus,
HeXenv Ana sK1naxel TpagnmunoHHbIX CYAOB.

8 Wrorosbin fokymeHT IMO MSC. 1/Cir. 1638, Annex, p. 82—
84.

. NYBJINKALUWA

3KUNakem, OTHOCUTCA K MOSTHOCTbIO aBTOHOMHbIM,
a 3HaumT, GOPTOBOrO KMMNaXa y Hero Het’.

CnepytoLyo HETOYHOCTb TaKOro pofda MOXHO
HanT B N. 2 1 3 HoBow CT. 106.1 KTM. B n. 2 roso-
puUTCA 0 TOM, YTO CyfoBageneL obecneyrBaeT He-
npepbiBHOE HabnoaeHVe 32 aBTOHOMHbIM CYAHOM.
B n. 3 copepXunTca ncknoveHne 13 3Toro npasuna:
MOSIHOCTbIO aBTOHOMHOE CYAiHO, MPUrogHOe AN
CaMOCTOATENIbHOMO MJlaBaHUA, 0CBOOOXAAeTCA
OT HenpepbIBHOro HabnogeHUA 1 ynpaBieHus.
Ho KakoBa rpaHb mexay 3tummn cygammn? Kto npu-
HUMaeT pelleHne O TOM, 4OCTaTOUEH N YPOBEHb
ABTOHOMHOCTU CyAHa Afis 0CBOOOXAEHMA OT Ha-
6niofaeHrA Co CTOPOHbI BHELIHEro 3Kunnaxa? PaHee
B 3TOW CTaTbe YNOMUWHAIOTCA «MpaBuna yrnpasneHusa
ABTOHOMHbIMU Cyfamu» (Banee — MNpasuna ynpas-
NeHVA), KOTopble OOMKHbI 6bITb yTBEpXKAeHbl Mu-
HUCTePCTBOM TpaHcnopTa. OgHako B HacTosALlee
BpemMs OHW OTCYTCTBYIOT. Kpome Toro, CTporo ro-
BOpA, B M. 3 ¢T. 106.1 KTM He npegycMOTpPEHO, YTo
OT HabnoAeHUsA CO CTOPOHbI BHELIHErO SKMMaKa
0CBOOOXKAAIOTCA TONbKO CYAa, YPOBEHb aBTOHOM-
HOCTW KOTOPbIX COOTBETCTBYET KPUTEPUAM, YKa3aH-
Hbim B [paBunax ynpasneHus. [Nostomy Bonpoc
O TOM, AN1A KaKnX CyAoB HabnoaeHve 1 ynpasre-
HVie BHELLHWM 3KMMNa)keM OCTaeTcA 06A3aTeNbHbIM,
a ANA KaKMX HeT, OCTaeTCA OTKPbITbIM.

2.4, OTBETCTBEHHOCTb 3a Bpepf, NPUYNHEH-
Hbli1 aBTOHOMHbIM CYAHOM

Ha Mo B3rnag, NpakTMyeckn nosiHoe oTcyT-
CTBUE MOJIOXKEHUI 06 OTBETCTBEHHOCTU ABNAET-
CA BaXkKHENLMM HeJoCTaTKOM 3aKOHOMpPOEKTa.
HeTpyaHo 3ameTnTb, YTO B 3apybexxHOW u oTe-
YeCTBEHHOW NnTepaType OCHOBHOE BHMMaHMe
NocBALEHO 0COBEHHOCTAM OTBETCTBEHHOCTU'C.

®  Wrorosbiin pokymeHT MO MSC.1/Cir.1638 BbigenseT KaTe-
ropuio aBTOHOMHbIX CYA0OB, KOTOpPble YNpaBnsatoTCcA N3BHe,
HO OJHOBPEMEHHO UMEIOT 1 GOPTOBON IKMMAXK.

10 Ko6ueHko W.C. Ykas. cou. Chwedczuk, M. Analysis of the
Legal Status of Unmanned Commercial Vessels in U.S.
Admiralty and Maritime Law. Journal of Maritime Law
& Commerce. 2016. Vol. 47, No. 2. P. 123-169. Soyer, B.,
Tettenborn, A. Autonomous Ships and Private Law Issues.
In: Artificial Intelligence and Autonomous Shipping:
Developing the International Legal Framework. Ed. by
Soyer, B., Tettenborn, A. Hart Publishing, 2021. P. 63-80.
Lee, TK. Liability of Autonomous Ship: The Scandinavian
Perspective. Oslo University, 2016. https://www.duo.uio.
no/bitstream/handle/10852/54101/MasterThesis_8018.
pdf?sequence=1 (gata o6palyeHna — 01.01.2022). Kuro, J.
Maritime Product Liability: The Case of Unmanned
Vessels. University of Oslo, 2018. https://www.duo.uio.
no/handle/10852/63436 (nata o6palyeHnsa — 01.01.2022).
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He BgaBaAcb B feTanu 3TOro BONpoca, Hameuy
NLWb HECKOJIbKO BaXHbIX aCNeKTOB, B KOTOPbIX
OTBETCTBEHHOCTb, BO3HMKAIOLWAA Npy 3KCnyaTta-
LN aBTOHOMHbIX CYA0B, MOXKET OT/IMYaTbCA OT OT-
BETCTBEHHOCTU, MPUMEHAEMOWN K TPaAULNOHHbIM
cypam. Bo-nepBbix, kKak bygeT nokasaHo HuXe, 3a-
KOHOMPOEKT COAEPKUT HETOYHbIE, MPOTUBOPEYN-
Bble HOPMbl 06 OTBETCTBEHHOCTU, OTNIMYatOLLMeCs
OT TPAANLMOHHbBIX MOJIOXKEHUN 06 OTBETCTBEH-
HOCTW 3a Bped, NPUYNHEHHbIN cygHoM. Ha mon
B3rNAf4, peyb naeT 0 HefoCTaTKe CaMoro 3aKoHO-
NpOoeKTa, @ He O KOHLeNTyaJlbHOM CBOWCTBE aB-
TOHOMHOIO CygoxofcTBa. Bo-BTopbIX, cornacHo
3aKOHOMNPOEKTY BHELIHWIA 3KMMaXX aBTOHOMHOTO
CyiHa MOKeT HaHMMAaTbCA U KOHTPONMPOBaTbCA
T.H. <KKOMNETEHTHOW opraHu3aumen». Ee ctatyc ot-
NNYAETCA OT NPUBbIYHBIX Y U3BECTHbIX B MOPCKOM
npase ponen. Bo Bcakom cnyuae, n3 3akoHOMNpo-
eKTa He cfiefyeT, UTO «KOMMeTeHTHaA OpraHum3a-
LuA» BbINONHAET, cKaxeMm, GyHKLUUIO onepaTtopa.
Takrm 06pa3omM, BHELLIHWI SKMMNaXK NogUMHAETCA
Ny, Yel CTaTyC B MOPCKOM MpaBe Nnoka Hensge-
cTeH. Mpu 3ToM No obwemy npasuny (cT. 1068 IK)
B C/lyyae, ec/iv Bpeg, NpUUMHEH No BrHe paboTHU-
Ka (4/1eHa BHEeLIHero 3Kumnaa), OH BO3MeLlaeTcs
paboTopatenem (<KOMMNEeTEeHTHOW OpraHmn3aLmen»).
OpnHaKko 3aKOHOMPOEKT He COAEPXKUT KaKNX-NMbo
NOJIOXKEHNIN 06 OTBETCTBEHHOCTV KOMMETEHTHOM
opraHuzauumn'.

B-TpeTbux, K cy6beKTaM, Ubsi OTBETCTBEHHOCTb
paccmaTpuBaeTca B 3apybexxHom niTepaTtype Hapa-
[y C OTBETCTBEHHOCTbIO CyAOBNafenbLa, OTHOCUTCA
pa3paboTumK caMmoro cygHa u/unm nporpammHo-
ro obecrneyeHus, C MOMOLLbIO KOTOPOFO PELLAETCS
3ajaya ero cCaMocCToATeNbHOro nnaBaHuA. B oc-
HOBHOM 06CYX[aeTcA OTBETCTBEHHOCTb 3TUX ML
no npasunam o6 OTBETCTBEHHOCTU 3a HEAOCTATKU
TOBapoB n ycnyr (cT.cT. 1095-1098 I'K). OgHako 1 06
3TOM acrnekTe B 3aKOHOMPOEKTe HMYEro He CKa3aHo.

Osmo, I.L. Shipowner’s Liability for Unmanned Ships.
Can Existing Legislation Handle the Challenges of the
Future? University of Bergen, 2017. https://www.duo.uio.
no/handle/10852/63436 (naTa obpatleHns — 01.01.2022).
Gosch, H. Legal Analysis of Collision Liability in the Context
of Unmanned Shipping. Lund University. 2019. https://
www.google.com/url?sa=t&rct=j&q=&esrc=s&source=w
eb&cd=&cad=rja&uact=8&ved=2ahUKEwiOvNfKr7b1Ah
XtAhAIHejxCMwQFnoECAgQAQ&url=https%3A%2F%2FI
up.lub.lu.se%2Fstudent-papers%2Fsearch%2Fpublicatio
Nn%2F8976804&usg=A0vVaw1AES4lfoofBwvtwcYTgmP3
(nata obpalyeHus — 01.01.2022).

" B TOM uncne Takne NonoXeHUs oTcyTcTByIoT B CT. 106.6
KTM, KoTopas crneymnanbHO NOCBALLEHA KKOMMNETEHTHOM
opraHusauum.
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B 3akoHOMNpoeKTe He TakK MHOTO MOJIOXKEHUN
06 OTBETCTBEHHOCTU. 31O N. 4 cT. 106.1, cT. 106.7
n cT. 106.8 KTM. CornacHo n. 4 ct. 106.1 «cygoBna-
Jenew, aBTOHOMHOIO CyfiHa [oJiXeH obecneunTb
6e30MacHyo 3KCnyaTaL o aBTOHOMHOIO CyfHa
N ero MOpexoHOe COCTOAHMEY. DTOT MYHKT Bbl-
3bIBaeT Cpa3y HeCKOsbKO BOMPOCOB. B yacTHoCTy,
ec/in B TeKCTe YNOMAHYT TONbKO CygoBnagened,
0O3HauaeT 1 3TO, UTO OTBETCTBEHHOCTb UHbIX L
ncknoyvaetca? B ct. 106.7 ykaszaHo, UTO OTBeT-
CTBEHHOCTb HeCyT «cygoBnageney 1 cobcTBeH-
HUK». 3Ta GOPMYNNPOBKa HE OTBEYAET Ha BOMPOC
00 MNCKIOUYEHWN OTBETCTBEHHOCTM WMHbBIX NNnL,.
Kpome TOro, cynoBnagenew, n cOGCTBEHHUK MO-
ryT okasaTbCA pa3HbiMu nuuamm. MpoTtneBopeuuns
B dopMynnpoBKax 3aKOHOMNPOEKTa He NMO3BONAT
TOYHO MOHATb, OTBEYAET I OAWH M3 HUX (Hanpu-
Mep, COOCTBEHHMK — B Cly4Yasx, Korga mexmay-
HapofHbiM forosopom unm KTM yctaHoBneHa
«HarnpaBfeHHaaA» OTBETCTBEHHOCTb COOCTBEHHU-
Ka, 1 cyfoBnageneL B OCTallbHbIX CyYyasax) nam
npegycmMoTpeHa conuaapHaa OTBETCTBEHHOCTb
cobCcTBEHHMKA 1 cygoBnagenbLa.

Ha mon B3rnag, C yueTom Ccepbe3HbIX PUCKOB,
CBA3aHHbIX C dKCMNyaTaumen aBTOHOMHbIX CY-
[0B, BONPOC 00 OTBETCTBEHHOCTU AOJIKEH ObITb
B ntobom cnyyae pelueH HeBYCMbIC/IeHHO. [lon-
XeH 6bITb onpeneneH Kpyr L, K KOTOPbIM MOTYT
npeabABNATLCA TPebOBaHWSA, U PeLleH BONPOC
0 XapaKTepe nx OTBETCTBEHHOCTU (ConuaapHoON
nnm cybcmamnapHom).

A6CONOTHO OWMOOYHON, HAa MOW B3rnAg, AB-
naetca popmynuposka n. 2 c1. 106.8 KTM o Tom,
UTO «YJIeH BHELLHEero 3KMnaa... Npu ynpasne-
HUW... CYOHOM ABMAETCA NMLIOM, OTBETCTBEHHbIM
3a ynpasiieHue... U BbiNonHAeT Bce GyHKUMN
1 06583aHHOCTU, BO3NOXEHHbIe 3aKOHOAATEe b-
CTBOM... U MeXAYHapOAHbIMU AOrOBOpPaMMU...
Ha KanutaHa». Bo-nepBblX, 3TO NONOXKeHNe BHOCUT
npoTuBopeYre B OOWNN NPUHLIMN e4UHONTINYHOW
OTBETCTBEHHOCTW KanuTaHa 3a ynpasJfieHue Cyf-
HOM. 3aKOHOMPOEKT BHOCUT B CT. 61 KTM, koTopon
YyCTaHOBJIEH 3TOT NPUHUWMM, UcKNtoyeHne. OgHako
OHO He [OMKHO NPUBOANTL K HeonpeaeneHHOCTH
B BOMPOCE O TOM, KTO MIMEHHO 13 HECKOJbKMX Yfie-
HOB BHELLHEero 3KMnaka «3amellaeT» KanuTaHa.
Bo-BTOpbIX, aHanu3npyemoe nonoxeHme MoxeT
6blTb NPOUYNTAHO B TOM CMbIC/IE, YTO USIEH BHELU-
Hero 3Kunaa HeceT OTBETCTBEHHOCTb 3a Bpe[,
NPVYNHEHHDBIN CYyAHOM, TO €CTb ABNAETCA OTBETUN-
KOM no TpeboBaHMAM UL, KOTOPbIM B pe3yrnbTaTte
3KCnJyaTaumm cygHa npuyrHeH yuwep6. Ha camom


https://www.duo.uio.no/handle/10852/63436
https://www.duo.uio.no/handle/10852/63436

[ene, KOHeYHo, OTBeYaTb Nepes TPETbUMU LMK
LOJIXKHbI VHbIE 1L (COBCTBEHHNK, CyfoBMNageneL;
BO3MOXHO NpefbABeHne NpAMbIX TpeboBaHUN
K CTPaxOBLUNKY OTBETCTBEHHOCTN aBTOHOMHOIO
CyZHa, MOXeT 06CyKaaTbCA TakXe OTBETCTBEH-
HOCTb pa3paboTurKka nporpammHoro obecne-
YeHWA, <KKOMMETEHTHOW OpPraHu3aunmn» 1 gpyrmx
nny). 3T NUua, yooBneTBOpMUBLUNE MPEeTEeH3NN
noTepneBLWNX, MOTyT 3aTemM obpallaTbca ¢ pe-
rpeccHbiMM TPe6OBAHNAMY K UsleHaM BHELUHEro
3KMnaxa'.

Ewe oanH BONpoc oTHocuTCA K chepe gei-
ctBuA N. 4 ct. 106.1 KTM. Yka3aHune Ha MopexogHoe
COCTOAAHME CYAHA BOCMPUHMMAETCA KaK OTCbIIKa
K OTBETCTBEHHOCTW NepeBO34MKa No JOroBoOpy
MOPCKOW NepeBO3KY, a TakXKe OTBETCTBEHHOCTU
cyposnagenbua no yaptepy. O3HavaeT nn 3T0, UTO
n.4 ct. 106.1 NnpuMeHAeTCA TakXe K JOrOBOPHbIM
OTHOLWIEHWNAM C Y4yacTMem aBTOHOMHOIO CyAHa —
Hanpumep, No fOroBopamM NepeBo3KY, rae TakKe
npepnonaraeTca 06A3aHHOCTb CygoBagesbLa
no nepepave cygHa B MOPEXOAHOM COCTOAHUN?
HononHutenbHo cnTyaumio 3anyTbiBaeT cT. 106.7,
KOTOpas, Kak MOXHO CyAnTb, paccyMTaHa Ha Je-
JINKTHYO OTBETCTBEHHOCTb («OTBETCTBEHHOCTb
3a BO3MOXHO€e NpuunHeHne Bpega»). OgHako
B HEWM YNMOMNHAETCA BO3MOXKHOCTb OrpaHNYeHns
OTBETCTBEHHOCTU, NPefyCMOTPEHHON POCCUN-
CKUM 3aKOHO[ATENbCTBOM U MEXAYHAPOOHbIMU
Jorosopamu. B To ke Bpemsa orpaHunyeHne oTeeT-
CTBEHHOCTWN NPeayCcMaTpUBaAETCA He TONIbKO ANA
LENVKTHBIX, HO 1 ANnA JOrOBOPHbIX TpeboBaHW.
He ynyywaet cutyaumnto n n. 1 ct. 106.9, B KOTO-
pon rosoputca: «Cygosnagener, aBTOHOMHOIO
CYAHa, eC/i UHOE He NpefyCMOTPEHO JOrOBOPOM
MOPCKOW MepeBO3KM AN HACTOALL MM KOOEKCOM,
HeceT OTBETCTBEHHOCTb... 3a 6e30MacHyio nepe-
BO3KY rpy3a B COOTBETCTBUM C JOFOBOPOM MOP-
CKOW nepeBo3KM». Ha camom fgene nepeBo3umK
1 cygoBnagenew, — 3To n1ua, KOTopble MOTYT U He
COBMNaAaTh, @ OTBETCTBEHHOCTb MO AOroBOpPY nepe-
BO3KM BO3HUKAET HE TOJIbKO 33 «HEOE30MaCHOCTbY,
HO ¥ NpwW OPYrnx 06CTOATENbCTBAX HEUCMONHEHUA
06A3aHHOCTEN NepeBo3UMKa. Takum 06pa3om, Bo-
Npoc 06 OTBETCTBEHHOCTY MPU OCYLLECTBIEHUM
ABTOHOMHbIM CYAHOM MepeBO3KU rpy3a Takxe
He pelleH 3aKOHOMPOEKTOM C HY>KHOW CTEMEHbIO
ACHOCTW.

2. 3ameuy, UTo 1 3eCb HeonpeneneHHOCTb B TOM, KTO MeH-

HO M3 YJIeHOB BHELIHEro 3Kmnnaa HeceT OTBETCTBEHHOCTb,
MOXeT Cco3aTb BeCbMa Cepbe3Hble I'IpO6J'IEMbI.

. NYBJINKALUWA

2.5. Oco6eHHOCTN NCMOJIHEHNA A0oroBopa
nepeBO3KN aBTOHOMHbIMU cyfAamu

NMoMUMoO OTBETCTBEHHOCTU, 3aKOHOMPOEKT
He paspeLuaeT 1 gpyrue BONPOChl, CBA3AHHbIE C C-
NoJIHEHMEM [OrOBOPa MOPCKOV MepeBO3KU Fpy-
30B'3. Hanpumep, KakoBbl 0COGEHHOCTU MOrPYy3KK
rpy3a 6e3 yuactus skunaxa? Kak UMeHHO nepeBo3-
UKK, He MeoLWMIA Ha BOPTY aKMNaxa, byeT ncnon-
HATb CBOIO BaXKHeNLUY0 06A3aHHOCTb MO OrOBOPY
nepeBO3KU — «HafNexalle 1 cTapaTenbHO rpy3nTb,
obpabatbiBaTb, yKnagblBaTb, NepeBO3UTb, XPaHUTb
rpys, 3a60TUTbLCA O HEM U BbIFPY»KaTb ero» (cT. 150
KTM B pencTeylowen pepgakumm)? Kak odopmns-
eTcA 1 BblgaeTcA KoHocameHT? MoxHO npegno-
NOXWTb, UTO NPY OTCYTCTBMM Ha CyAHe SKUNaxa
3Ta 3ajlaya MNepeHOCUTCA Ha BHELIHUW SKUMAX,
a KOHOCAMEHT BbIAETCA B INIEKTPOHHON Ppopme.
Ho oueBngHoO, 4TO NpK 5TOM ByAeT BO3HUKATD Lie-
NbIi pAL BONPOCOB, KOTOPble He BO3HMKAT Npu
«TPaAVLMOHHOMY NOrpy3Ke Nog KOHTPOIEM fOAEN.

AHanornyHble BONPOCHl BO3HMKAOT B CBA3U
C BO3MOXXHOCTbIO BO3HVKHOBEHMA HELUTaTHbIX CU-
Tyauuii C rpy3om B Xofie nepeBo3ku. Uto, ecnv rpys
B XOfe NepeBO3KM BOCMIAMEHUTCA U CMECTUT-
CA TaK, YTo BYLET YrpoXKaTb OCTONYMBOCTN CyAHa?
[JencTaytollee 3akoHOAATENbCTBO NMpeanonaraer,
YTO 3KUNaX 06A3aH NpeAnpPUHATL BCE Mepbl ANA
yCTpaHeHNA BO3HMKLLEN onacHOCTU. iImeHHO fein-
CTBUA 3KMMaXKa B TaKMX CJyYasx OLEHMBAOTCA ANs
peLueHna BONpoca o0 TOM, UCMOHeHa N yKa3aHHanA
BbiLe 06A3aHHOCTb NepeBo3ymKa. O ToM, KaK aHa-
nornyHble npobnembl 6yayT pelwaTtbCca B cnyyae,
Korga Ha 60pTy cyAHa OTCYTCTBYET 3KMMNaX, 3aKo-
HOMPOEKT yManumBaer.

2.6. CtpaxoBaHVe OTBETCTBEHHOCTU, CBA3aH-
HOW € 3KcnyaTaumein aBTOHOMHbIX CYA0B

B pamkax fopaboTku 3aKOHOMPOEKTa B HEM MO-
ABUJICA NYHKT O CTPAaXOBaHUM OTBETCTBEHHOCTU
(n.2cT. 106.7). Camo ynoMuHaHue 06 3TOM MOXXHO
npuseTcTBoBaTb. OfHaKO NO CyT! 3aKOHOMPOEKT
npobnemy He peLuaet, OTcbinasa NnLWb K Herovme-
HOBaHHOMY (1 NMOKa He pa3paboTaHHOMY) akTy
MpaBuTenbcTBa.

Mexay TeM HeobXx0AUMOCTb CTPaxoBaHMA OT-
BETCTBEHHOCTU, CBA3AHHOW C SKCMNJyaTaLmen aBTo-

13 Bxoge fopaboTKy 3aKOHOMPOEKTa B HEro 6bino BKIOYEH
3anpeT Ha ocyLlecTBleHNe aBTOHOMHbIMY Cyfamu nepe-
BO3KW MaccaXxnpoB.. Ha Mot B3rnag, 3To KpaliHe Heobxo-
OVMOe U3MeHeHwe.
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HOMHBIX CYAOB, Ha MO B3rMsAA, 3HAUNTeNbHO 6onee
cepbe3Hasn, HeXenn B cilyyae TpagMLUMOHHbIX Cy-
[10B. B paMKax TpagnLMOHHOrO Cy0X0ACTBa NoTep-
neBLUMM 0ObIYHO JOCTYNEH Takol cnocob 3aLunThl,
KaK apecT cygHa. [pyiMeHNTeNbHO K aBTOHOMHbIM
CyAam He COBCEM ACHO, KaK B NpuHLuNe 6yaeT Bbl-
rnAfeTb apecT cyaHa B Cllyyae, eCiiu OHO YNpaBs-
€TCA BHELUHVIM 3KUMAXXeM Un cnegyeT BoBce 6e3
3KMnaxa, byayum 3anporpammmnpoBaHHbIM Ha OCy-
LLeCTBNIEHNE KOHKPETHOro peica. OueBMaHO, cCama
npoueaypa 3agepXaHua 1 apecta cygHa npetep-
MUT HEKOTOpPble N3MeHeHUsA. Kpome Toro, B ciyyae
apecTa TPaAMLUMOHHOIO CyHa OOHUM 13 GaKTOPOB,
ANCUMNNIHUPYIOWMX CYAoBNagenbLa, ABNAeTCA
HeobOX0ANMMOCTb MNOAAEPKAHUA dKMMNAXKa MU ero
CHATMA C apeCcTOBaHHOrO CyAHa 1 penaTpualumu.
Mpwu 3ageprkaHnm 1 apecte 6e33KNMNAXKHOro CyAHa
3TOT PpaKTOp MCUe3aeT.

CypoBnageney 1 BHELWWHUN 3KMMa) MOryT Ha-
XOAUTbCA BECbMA Aanieko OT MEeCTa, FAe apecToBaHo
aBTOHOMHOE cyfHO. B HacTosee Bpema B cuny
OTCYTCTBUA MEXAYHAaPOAHO-NMPABOBbLIX JOKYMEH-
TOB, pPerynupymoLmnx aBTOHOMHoOe Cy4OXOACTBO,
0C06eHHOCTI 3KCMNyaTaumy aBTOHOMHOIO CyiHa,
npeaycMoTpeHHble 3aKOHOMPOEKTOM, MOTyT npu-
MEHSATbCA NULLIb B Npefeniax PoOCCUNCKON IpPUCAnK-
unn. OgHako 3aKOHOMPOEKTOM NPAMO NpeayCcMo-
TPeHa BO3MOXHOCTb 3aX0Aa aBTOHOMHbIX CY[l0B
Mo MHOCTPAHHbIMYK dnlaramm B POCCUNCKUE MOPTbI
(cT. 16.2 KTM B npoekTupyemomn pegaxkuum). Ecnm
WHOCTPaHHOE aBTOHOMHOE CYZIHO NPUYNHUT Bpef
B Poccuu, MOXeT BO3HVKHYTb CUTYaLUs, B KOTOPOW
poccuiickum ncTuam byaet Becbma npobnemaTiny-
HO «JOTAHYTbCA» [0 OTBETUMKA. Kpome Toro, Kak
WHOCTPAHHbIW, TaK U POCCUNCKNIA CyaoBnagened
aBTOHOMHOTO CyAiHa MOXET BMacTb B 6aHKPOTCTBO.
B 5TOM cnyvae TpeboBaHuA NL, KOTOPbIM B pe3ysib-
TaTe aKCnIyaTaumm cyfHa NPUYMHEH Bpea, NouTu
rapaHTMpOBaHHO OCTaHyTcA 6e3 yaoBeTBOPEHN .

Be3ycnosHo, cBoeobpasHbIM obecrneyeHem AB-
nseTca camo cyaHo. OQHaKo ero CTOMMOCTY MOXET
OKa3aTbCA HeJOCTaTOUYHO AJ1s MoralleHnA BO3HUK-
Wwnx TpeboBaHui. Kpome Toro, nHTepeceH (1 noka
He npopaboTaH) BONpOC nepefayn cygHa HOBOMY
COOCTBEHHMKY B pe3ysibTaTe NPUHYAUTENIbHON NPo-
Jaxu. B cnyyae, Korga UeHTp ynpaBneHusa CyaHoOM
HaxoAuWTCA OTAENbHO OT CaMOro CyAHa, Nepesaym
cynHa 6ygeT, oueBUAHO, HEOCTAaTOYHO ANA nony-
YeHMA HOBbIM COOCTBEHHUKOM MOJTHOTO KOHTPOJIA
Hag HUM.

C yueTom JONONHUTENIbHbIX CJIOMHOCTEN, CBA-
3aHHbIX C TaKNMW TPAAULIMOHHBIMW SIS MOPCKOTo
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npaBa cnocobamn obecrnevyeHns 0653aTenbCTB,
KaK apecT 1 NpUHyAuTeNbHaA Npofaa, CTpaxo-
BaHMe OTBETCTBEHHOCTM npuobpeTaeT ocobyio
3HAYMMOCTb. [103TOMY, Ha MOW B3rnAg, OTCbIIOY-
HOW HOPMbI, KOTOpasa copepXnTca B n. 2 cT. 106.7
KTM (B pepakuum 3aKoHOMPOEKTa), COBEPLUEHHO
HeJoCTaTO4HO.

2.7. HekoTopble gonosIHNTENbHbIE 3amMmeya-
HUA K 3aKOHONPOEKTY

B aTOM pasgene npuBedeHbl elle HEKOTOPble
coobparkeHnA Mo OTAENbHbIM aceKTam dKChnya-
TauMmM aBTOHOMHbIX CYAO0B, HE CBA3AHHbIE MeXAY
cobol eINHON TEMATUKON.

B lMocTtaHoBNEeHNN, KOTOpPOe B HacToAwee
Bpemsa perynnpyet npuMeHeHne aBTOHOMHbIX
cynoB B Poccun, yctaHoBNeHbl UHPOPMALMOH-
Hble 06A3aHHOCTY CyfoBnagesibla aBTOHOMHOIO
cyAHa. JelicTBUTENBHO, C YY€TOM HOBU3HbI, SKC-
NeprIMeHTaNIbHOrO XapaKTepa 3TUX YCTPOUCTB
KOHTpareHTam, KOTOpble BCTYNatoT B T€ WM UHble
[OroBOpHble oTHOLWeHMA (Mo nepeBo3Ke, byKkcu-
pOBKe 1 T.N.) C BNagenbLemMm aBTOHOMHOIO CyfiHa,
Heo6XoAMMO NOSTYUUTb AOMONHUTENBHYIO UHPOP-
MaLuio 0 HeM. Kak MUHUMYM, Takas nHopmauus
[OJIKHa BK/toYaTb CBeleHUA O CTEMeHN aBTOHOM-
HOCTU CyAHa, 06 0COBEHHOCTAX KOMMYHMKaLUK
C cypoBnagenbLem, 0 NopsagKe B3aMOLeNncTBus
Npu BO3HMKHOBEHMUN BHELITATHbIX CUTYaLUN,
06 0COBeHHOCTAX OPOPMNEHNA TPAHCMOPTHbIX
LOKymeHTOB. OfjHaKo 3Ty NnpobnemaTunKy 3akoHo-
MPOEKT He 3aTparvBaeT.

CornacHo cT. 106.2 KTM B pegakuum 3aKoHO-
NpoeKTa «B CJlyyae BOEHHbIX AENCTBUN... a TaKkxe
B MHbIX CJly4yasax BOEHHOW ONacHOCTM cydoBnage-
neu... 06s3aH NPUHATb BCE Mepbl MO HegonyLe-
HUIO YHUUTOXKEHWNA, MOBPEXAEHNA 1 3axBaTa Cyf-
Ha». Bonpoc o Tom, Kakne MeHHO AeNCTBMA MOryT
6bITb NPeANPUHATLI B NOAOOHON CUTyaL M BHeLL-
HUM SKUNaXXeM, Haxo4sLEeMCs Ha 3HaUNTENIbHOM
yAaNeHnn OT aBTOHOMHOTO CY[iHa, B 3aKOHOMpPO-
eKTe He KOMMeHTMpyeTca. Mexay Tem, gymaeTcs,
UTO BO MHOMUX HeLUTaTHbIX CUTYaLMsAX, BCe elle pe-
ryJAapHO BO3HMKAIOLWMX Ha MOPCKOM TPaHCMopTe,
NO-NMPeXHeMy Ba)KHa «POJib IMYHOCTUY» — NPEXae
BCEro, peLleHna KannTtaHa.

B cT. 106.3 KTM yKa3sblBaeTcs, 4to cygosnageney
1 rpy3soBnageneL npeacTaBnAoT CBOU UHTEPECHI
camocTosTesNbHO. Mo Bcel BUAMMOCTH, pa3paboT-
UMKM 3aKOHOMpPOEeKTa TakumM ob6pasom peLumnm
060lTV NonoxeHna aencTeyowen pegakuum KTM



0 MOJSIHOMOUMAX KanuTaHa (B YaCTHOCTW, Ha 3aKJto-
YeHue CrnacaTeslbHOro KOHTpaKTa OT UMeHU CYyA0B-
napgesnbua v rpysosnagesnbua). Kakum, ogHako, 06-
pa3oM Ha NpaKkTuKe OyaeT BbIrMA4eTb 3aK/t0UYeHne
crnacaTefibHOro KOHTpaKTa OT MeHU BnafenbLes
«COOpPHOroO» rpy3a, NePEBO3MMOro Ha ABTOHOMHOM
cygHe? bypeT nv B nprHUMne Takas 3agaya ocylue-
CTBMMOW C Y4E€TOM TOrO, YTO CnacaTesibHbIN KOH-
TPaKT JO/MKEH ObITb 3aKJIOUEH OMepaTMBHO, a Cy-
ZLoBnagenew 1 rpy3osnagenblbl MOTYT HaXOAUTbCA
B Pa3HbIX IOPUCANKUNAX U UMETb pa3Hble No3u-
Lu1uM No NosoAy yCnoBuin OrosBopa o cnacaHumu?
He cTownT 3a6bIBaThb, UTO CNacaTeNibHasA onepauus
3aTparvBaeT He TOJIbKO MHTepecChl Cy[0oBnajenbLa
1 rpy30BfafenbLeB, HO U LUMPOKOro Kpyra TPeTbmx
NNL, KOTOPbIM MOXeET ObITb NPUYMHEH, Hanpumep,
aKkonornyecknin ywep6. OgHako 1 Ha 3TOT BONPOC
3aKOHOMPOEKT OTBETA He JaeT.

B 3akntoueHmax Coseta no kogrudukalmm otme-
Yanocb, YTO B 3aKOHOMPOEKTE He peLaeTca BONPoC
0 MpaBax Ha UCMOb30BaHKe NPOrpaMMHOro obe-
CneyeHus, KOTOPOE NEXNT B OCHOBE aBTOHOMHOCTM
CyAHa. 3aKOHOMPOEKTOM Tak»e He YCTaHOBMEHbI
Kakue-nnb6o TpeboBaHUsA K NporpaMmHomy obecre-
YeHuo. AKTyanbHasa pegakuma 3aKOHOMpPOeKTa 3Ty
npo6ieMaTrKy No-npexHemy ooxoaut. Mexay Tem
MOHATHO, YTO BOMPOChI NMPaB Ha NporpammHoe obe-
cneyveHue, TpeboBaHWI K HEMY, a TakKe BOMPOChI
OTBETCTBEHHOCTU €ro pa3paboTumKoB — 3TO KIlto-
yeBble MPOOEMbI, KOTOPbIE OT/INYAIOT ABTOHOM-

. NYBJINKALUWA

Hble CyAa OT TPAAULMNOHHbBIX, UMEIOT COOCTBEHHYHO
cneunduKy 1 Bpsag N 6yayT yooBNETBOPUTENIbHO
pa3peLlaTbCs B OTCYTCTBUE KAaKOro-nMbo 3aKOHO-
[ATeNbHOro perynnpoBaHuA.

3aKnioueHue

MpeameToM aHanmsa B HacToAlWeN cTaTbe
CTana pefakumua 3akOHOMPOEKTa, KoTopasn ele
MOXET U3MEHUTbCA B XOA4E PaccMOTpeHus B lo-
cypapctseHHon lyme. ConocTaBieHme HblHeLl-
Hen 1 Npeabigywmx pefakumin NoKasblBaeT, YTo
pa3paboTumKm yxe NpoBenv HeKoTopyto paboTy
Mo YTOUYHEHNIO MOJSIOXKEHUIN 3aKoHoNpoeKTa. Tem
He MeHee, Ba)kHelLWanA YacTb paboThl eLle Bne-
peaw. Mpn ee ocywecTBneHnn He06Xxo0[MMO UC-
XOAUTb U3 UHTEPECOB MOPCKON OTPAC/IN B LIESIOM.
Ha moi1 B3rnapg, B nepByio ouyepenb OHa Hy»KAaeTca
B MOHATHbIX U 3PPEKTUBHBIX rapaHTMAX 6e3onac-
HOCTU MOpPennaBaHusA, B Hanuuum paboTaroLwmx
npaBoBbIX 1 GMHAHCOBbLIX MEXAHN3MOB BO3MelLLe-
HUA Bpefa, KOTOPbIN MOXET 6bITb MPUUYNHEH NPK
3KCnnyaTaumnm MOPCKMX CyLiOB, B TOM YmMcIe aBTo-
HOMHbIX. be3 BHATHbIX OTBETOB Ha 3TN BOMPOCHI
NPUHATUE 3aKOHOMPOEKTa MOXET NPUHeCTY 60s1b-
We Bpefa, YeM nonb3bl. Kak nokasbiBaeT mexay-
HapPOAHbIN OMbIT, NPY PELIEHUI CTOJb CEPbe3HbIX
npobnem Ba)Ha He CKOPOCTb, HO rybokasa npo-
paboTKa 1 HaxoXAeHne IPUANYECKN NPABUITbHBIX
peleHniA CTIOXKHbIX BOMPOCOB. ®
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utonomous shipping is one of the hot topics

of today’s maritime law. Even Russian scholarly
literature on maritime law, which does not usually
boast a significant number of publications, has pro-
vided the reader with a number of works on various
problems of autonomous shipping'.

A bill on autonomous shipping has been draft-
ed and lately introduced to the State Duma of the
Russian Federation: the draft federal law “On the
Amendment of the Merchant Shipping Code of the
Russian Federation and Various Legal Acts of the
Russian Federation™ (the “Bill”). Without aiming to
present a full-scale analysis of complex, sometimes

' Marine Vessels without Crew — Reality and Perspectives.
Scientific Papers Read at the Roundtable held by the “Mar-
itime Law” Chair of the Legal Institute of the Russian Trans-
port University and the Association of International Mar-
itime Law. 20.10.20. Ed. By V.N. Gutsuliak; Kobchenko, 1.S.
Autonomous Navigation in Russia: Tort Liability of Ship-
owners and Software Designers. Part . Maritime Law, 2021,
Vol. 4. P. 46-60.

2 Available as per 15.01.2022 at: https://sozd.duma.gov.ru/
bill/48133-8.
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philosophical, problems of autonomous shipping
in general, | would like to concentrate on some
features of the Bill and put forward my opinion
thereon. This opinion does not pretend to be the
ultimate truth and is expressed with the aim of fur-
ther discussion.

1. Has the time come for the law
on autonomous shipping?

The answer to these questions depends on
three factors. First, it is the actual state of things
in the sphere of autonomous shipping. Second, it
is how the problems of autonomous shipping are
regulated in private international law. And third, it
is the state of domestic legislation and its (un)readi-
ness for the development of autonomous shipping.

| could only comment on the first aspect very
briefly and from the position of an average person,
as | do not possess the technical knowledge in this
field. However, | would probably not be mistaken
if | say that the situation is ambiguous. On the one


https://sozd.duma.gov.ru/bill/48133-8
https://sozd.duma.gov.ru/bill/48133-8

hand, we see develop some significant projects in
the field, for example, the launch of the autonomous
vessel Yara Birkeland which took place in December
2021. The vessel is to undertake two years of sea
trials and is thereafter supposed to start regular op-
eration in autonomous mode. This project, as well as
the others of the kind, show that autonomous navi-
gation will be developing. On the other hand, even
the technical specialists are now unable to indicate
the exact time when the development of artificial
intelligence, robotics and adjacent spheres will suf-
fice to implement fully autonomous navigation in
the broad sense: not on specially prepared routes
or limited areas of navigation, but within the range
of the World Ocean or its significant parts. One can
only acknowledge that these developments are not
yet sufficient. Overall, although Al and robotics play
a solid role in our lives, they are still considered as
something of an experimental kind and, perhaps,
not fully trustworthy.

There are accordingly no doubts that in the fu-
ture the merchant shipping will be more autono-
mous than it is now. But when exactly this future
comes, we are not aware. In the past, there have
been examples of excessive optimism as to the
speed of development of various technologies.
One could remember the expectations of the fast
space exploration that existed in the middle of the
20 century, or the similar hopes of the same age to
quickly master machine translation. In reality both
processes took a longer time to develop.

Besides, even the most convinced supporters of
autonomous shipping acknowledge that the pro-
cess requires a relatively lengthy transitional period.
The majority of vessels currently on the market, and
of those being constructed on shipyards, are tradi-
tional. Therefore, one can presume that at least for
the next 15-20 years a significant part of the world
fleet will not be fully autonomous.

As to the second factor, one should pay atten-
tion to the work carried out by the International
Maritime Organization (IMO). In 2021 it published
a scoping paper® prepared after four-year research
aimed at defining the ways to adapt current inter-
national maritime law to the needs of autonomous
shipping. The way this work is organized leads to an
assumption that the IMO does not aim to finalize
this immense work in just a few years. The work
implies comprehensive, full-scale analysis of ap-

* Available as per 11.01.2022 at https://www.imo.org/en/
MediaCentre/PressBriefings/pages/MASSRSE2021.aspx.
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plicable rules and, where required, their accurate
amendment supported by the results of a thorough
discussion. Apparently, the quality of this work is
more important than its speed.

In this situation, Russian legislator appears to
have the following choice. The first option is to
wait until the IMO finalizes its work and to reform
domestic legislation in compliance with the re-
sults of this global project. The second option is to
elaborate on its own solutions without waiting for
IMO’s conclusions. One may assume that currently
the second approach prevails. Its advantage is the
opportunity not to wait until the massive and, ap-
parently, lengthy project of the IMO comes to its
conclusion. But, in my opinion, it also has significant
drawbacks. The domestic legislator can produce
a piece of national regulation on autonomous ship-
ping. But application of such regulation outside
Russian jurisdiction will be impossible. Besides, at
some point of time the project of the IMO will be
brought to its conclusion, which will imply amend-
ments to international conventions and IMO docu-
ments that are currently based on the necessity to
have crew on board*. At this point of time Russian
legislator will in any case have to amend domestic
rules so that they comply with the (newly amend-
ed) international regulation. Is it worth developing
a domestic regime of autonomous shipping now,
having in mind the necessity to amend it in future
once again?

An intermediate option is also available: to start
the work on the domestic legislation right away,
but to take into consideration the recommenda-
tions that have been elaborated, albeit on a prelim-
inary basis, by the international organizations and
primarily by the IMO. It will be shown below that
the Bill does not always follow this path.

Turning to the third factor: on 5 December 2020
the Government has issued a Ruling No. 2031 “On
the Experimental Operation of Autonomous Ves-
sels under the Flag of the Russian Federation” (the
“Ruling”). The experiment is taking place from 2022
till 2025. It allows shipowners who are interested
to operate autonomous vessels to do it legally, al-
though subject to certain conditions. In particular,
a vessel that participates in the experiment may

4 E.g., Articles 9, 217 of the UN Convention on the Law of
the Sea 1982; paragraph 17 of Rule 3 of Chapter II-2 of the
International Convention for the Safety of Life at Sea 1974;
Rule I/4 of the Addendum to the STCW Convention 1978;
Article 6 of the International Safety Management Code,
etc.
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obtain a “reduced” minimal crew certificate that
would take into account the level of the vessel’s
autonomy.

At the same time the Ruling does not in fact
regulate the issues of private law that arise in con-
nection with the operation of autonomous ves-
sels. It limits itself to providing for shipowners’
obligations to ensure the safety of the operation
of autonomous vessels and to provide their coun-
terparts (consignees, insurers etc.) information on
the participation of the vessel in the experiment.
Therefore, the issues of contractual or tortious lia-
bilities that may arise in connection with the opera-
tion of autonomous vessels are regulated by gene-
ral rules of the Merchant Shipping Code and civil
law. These rules are based on a presumption that
the vessel is equipped with a crew and, in particu-
lar, has a master. They charge those persons with
particular obligations and provide liability for the
failure to comply therewith: see, for example, para-
graph 1 of article 144, paragraph 3 of article 153,
article 198, article 202 of the Merchant Shipping
Code. The application of these rules to autonomous
vessels requires some adaptation. On the other
hand, a significant advantage of the legislation in
force is that it sets out clear rules and approaches
to the issues of contractual and tortious liability.

To summarize, there are serious doubts that the
law on autonomous shipping has to be enacted
right away. In my opinion, it would be wiser to do it
later, when some experience of autonomous ship-
ping is gathered. Even if we proceed on a presump-
tion that the legislation on autonomous shipping
should be elaborated without delay, the speed
should not impair quality which, in turn, implies the
consideration of international law and experience
and the need to find appropriate solutions to the
issues of autonomous vessels’ liability. Unfortunate-
ly, the Bill is not always up to these tasks.

2. The analysis of the Bill

As already mentioned, this analysis does not pur-
port to be comprehensive. | would like to point at
only some of the peculiarities of the Bill that, in my
opinion, should be subject of a further discussion.

2.1.Terms used by the Bill
The IMO Scoping Paper is based on the classi-
fication of autonomous ships into four degrees of

autonomy. Degree one encompasses ships with
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seafarers on board where processes and decision
support are automated. Degree two — remotely
controlled ships with seafarers on board. Degree
three — remotely controlled ships without seafarers
on board. And degree four: fully autonomous ships.

The Bill does not use this classification, intro-
ducing instead two categories of autonomous
vessels: semi-autonomous and fully autonomous
ships. In my opinion, the classification used by the
Bill raises a number of serious concerns.

The definition of a semi-autonomous vessel that
is provided by the Bill does not allow to distinguish
it from adjacent types of vessels. As per the Bill,
a semi-autonomous vessel “can sail without perma-
nent control... and without permanent handling of
navigation”. Her crew “handles general observation”
and interferes into the vessel’s operation “in case
of necessity".

| believe that the term “without permanent
control”is unclear. AlImost all modern vessels have
some of their functions automated. The crew mem-
bers control that the automatic machinery func-
tions properly and interfere into their work in case
of necessity. So, where is the distinction between
an average modern vessel and the “semi-autono-
mous vessel” as per the Bill?

The definition of fully autonomous vessels is
also inaccurate. It reads as follows: “a fully autono-
mous vessel... can sail... without permanent ob-
servation [by a remote crew] and without control of
navigation” It is unclear from this definition wheth-
er a fully autonomous vessel may operate without
crew at all, or she still requires some control on
behalf of the crew, although in the remote mode.
If we suppose that the first way of construction is
correct, i.e., that a fully autonomous vessel may
operate without human intervention at all, then it
is very doubtful to join two very different types of
vessels under the same title “fully autonomous ves-
sel”: a vessel that is operated remotely and a vessel
that operates without human intervention. These
situations are apparently different and require dif-
ferent regulation of liability issues.

The above concerns may seem to have a tech-
nical nature. However, | believe there are no trifles
in such issues. We see a new legal regime for some
types of vessels, defining such important issues as
requirements to safety of navigation, tortious lia-
bility of the vessel, labour relations and the status
of remote crew etc. Therefore, it is important to
define clearly which vessels fall under this regime
and which do not.



2.2.The crew of a fully autonomous ship

One of the important questions that arise in any
project related to autonomous shipping is the status
of personnel who operate the vessel not being on
board. The initial version of the Bill provided that
the vessel in this case has no crew. During the sub-
sequent work on the Bill its developers took into
account the proposal made by the Council for Cod-
ification of Civil Law?, and the Bill currently refers to
such personnel as to “remote crew”. | believe this
is a correct amendment. It allows to apply to the
employers who in fact operate the ship, although
not being on board, such higher standards that are
required of a vessel's crew. Such standards are pro-
vided in articles 106.5 and 106.8 that the Bill pur-
ports to introduce into the Merchant Shipping Code.

This decision also has a drawback: if the remote
personnel are considered to be crew members,
they may claim the benefits arising out of specific
guarantees applicable to seafarers (such as specific
labour conditions etc.)s. It will be up to the courts
to consider if, and to what extent the remote crew,
who do not appear to be subject to maritime per-
ils, may claim the application of specific seafarers’
guarantees. In my opinion, the work of the remote
crew is not connected with dangers and inconve-
nience that is typical for traditional seafarers’ duties
at sea and therefore should not be protected by
seafarers’ labour guarantees. However, because
of the vessels are potentially dangerous for third
parties as well as the environment, the same quali-
fication requirements that apply to seafarers should
apply to the remote crew members’.

> The Expert Opinions of the Council are available at: https://
privlaw.ru/wp-content/uploads/2020/12/6.-%D0%B7%D
0%B0%D0%BA%D0%BB%D1%8E%D1%87%D0%B5%D
0%BD%D0%B8%D0%B5-_%D0%9A%D0%A2%D0%9C.
doc (Opinion of 17.12.2020); https://privlaw.ru/wp-
content/uploads/2021/05/8.-%D1%8D%D0%BA%D1%8
1%D0%BF%D0%B5%D1%80%D1%82%D0%BD%D0%BE
%D0%B5-%D0%B7%D0%B0%D0%BA%D0%BB%D1%8E
%D1%87%D0%B5%D0%BD%D0%B8%D0%B5-%D0%A1
%D0%BE%D0%B2%D0%B5%D1%82%D0%B0_%D0%9A
%D0%A2%D0%9C_%D0%B0%D0%B2%D1%82%D0%BE
%D0%BD%D0%BE%D0%BC%D0%BD%D1%8B%D0%B5-
%D1%81%D1%83%D0%B4%D0%B0.docx (Opinion of
22.12.2021).

¢ E.g. Maritime Labour Convention 2006 and other ILO
conventions.

7 Evidently, exact qualifications and the range of positions
will be different for remote crews. It is important, however,
that the qualification system is no less demanding than
that for the crew members of traditional vessels.
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The position of the IMO is that determining the
legal status of the captain, crew members, persons
in charge of the operation of the autonomous ves-
sels is a key task of the project. The Scoping Paper
proposes to consider two opposite approaches:
to acknowledge that remote crew members are
seafarers or to refuse to do it®. At this moment both
approaches are being scrutinized, and it is yet im-
possible to say which of them would prevail.

2.3. Operation of the autonomous vessel

The most important provisions related to the
navigation of autonomous vessels can be found
in chapter VI.1 which is proposed to be introduced
into the Merchant Shipping Code. There is a num-
ber of discrepancies in this chapter that might seem
to be technical, but still may lead to serious prob-
lems. For example, paragraph 1 of article 106.1 says
that the operation of the ship (including navigation,
ensuring that safety measures are being kept up
with etc.) is carried out under the supervision of
the vessel’s crew (if it is available) and under the
supervision of the remote crew. The use of “and”
means that a semi-autonomous vessel must be un-
der simultaneous supervision of the on board crew
and of the remote crew. But other provisions of the
Bill provide that the vessel controlled by the remote
crew is a fully autonomous vessel and therefore
does not have an on board crew®.

Another discrepancy of this kind may be
found in paragraphs 2 and 3 of the newly draft-
ed article 106.1 of the Merchant Shipping Code.
Paragraph 2 says that the shipowner must ensure
continuous supervision of the autonomous vessel.
Paragraph 3 contains an exclusion from this rule:
a fully autonomous vessel that is fit for indepen-
dent navigation, is relieved from requirement of
continuous supervision and operation. But what
is the distinction between the ships that fall under
paragraph 2 and paragraph 3, respectively? Who
defines whether the level of autonomy is sufficient
to obtain relief from the obligation of continuous
supervision? The same article of the Bill mentions
the“Rules of the Operation of Autonomous Vessels”
(the “Rules of Operation”) that are to be adopted by
the Ministry of transport. But as for now these rules

8 IMO Document MSC.1/Circ. 1638, 3 June 2021. Annex,
p. 82-84.

®  In contrast to this, IMO Document MSC.1/Circ. 1638 defines
a sub-category of autonomous vessels that are operated
remotely but still have an on board crew.
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do not exist. Besides, strictly speaking, paragraph 3
of article 106.1 does not say that only such vessels
whose autonomy level is up to the criteria that are
to be set in the Rules of Operation are relieved from
the supervision by the remote crew. Therefore, the
question as to which vessels must be supervised
and operated by the remote crew and which are
not under this obligation, is still open.

2.4, Liability for harm caused by the auto-
nomous vessel

In my opinion, one of the most significant draw-
backs of the Bill is that it practically does not reg-
ulate liability. It is easy to notice that both foreign
and domestic research on autonomous shipping is
focused on the issues of liability™. Indeed, the lia-
bility that arises in connection with the operation
of autonomous vessels may differ from the liability
for damages caused by traditional vessels. Firstly, as
| will show below, the Bill contains inaccurate and
contradictory provisions on the liability for harm
caused by the vessel. Here, in my opinion, we see a
drawback of Bill and not the inherent problem of the
autonomous shipping. Secondly, according to the
Bill the remote crew of an autonomous vessel can
be hired and controlled by a so-called “competent
organization”. Its status differs from the roles that are
well known in maritime law. At least, it does not fol-
low from the Bill that the “competent organization”

19 Kobchenko, LS. Op. cit. Chwedczuk, M. Analysis of the Le-
gal Status of Unmanned Commercial Vessels in U.S. Admi-
ralty and Maritime Law. Journal of Maritime Law & Com-
merce. 2016. Vol. 47, No. 2. P. 123-169. Soyer, B., Tetten-
born, A. Autonomous Ships and Private Law Issues. In:
Artificial Intelligence and Autonomous Shipping: Deve-
loping the International Legal Framework. Ed. by Soyer, B.,
Tettenborn, A. Hart Publishing, 2021. P. 63-80. Lee, T.K. Lia-
bility of Autonomous Ship: The Scandinavian Perspective.
Oslo University, 2016. https://www.duo.uio.no/bitstream/
handle/10852/54101/MasterThesis_8018.pdf?sequence=1
(as per 01.01.2022). Kuro, J. Maritime Product Liability:
The Case of Unmanned Vessels. University of Oslo, 2018.
https://www.duo.uio.no/handle/10852/63436 (as per
01.01.2022). Osmo, I.L. Shipowner’s Liability for Unmanned
Ships. Can Existing Legislation Handle the Challenges of
the Future? University of Bergen, 2017. https://www.duo.
uio.no/handle/10852/63436 (as per 01.01.2022). Gosch, H.
Legal Analysis of Collision Liability in the Context of Un-
manned Shipping. Lund University, 2019. https://www.
google.com/url?sa=t&rct=j&q=&esrc=s&source=web&c-
d=&cad=rja&uact=8&ved=2ahUKEwiOvNfKr7b1AhX-
tAhAIHejxCMwQFnoECAgQAQ&url=https%3A%2F%-
2Flup.lub.lu.se%2Fstudent-papers%2Fsearch%2F-
publication%2F8976804&usg=A0vVaw1AES4IfoofB-
wvtwcYTgmP3 (as per 01.01.2022).
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carries out the function of the ship's operator, or any
other renown function. Therefore, the remote crew is
controlled by someone whose status is unclear. Hav-
ing said this, we should recall that under the general
rule set out in article 1068 of the Russian Civil Code,
where an employee (i.e., remote crew member) is
guilty of damage, it should be compensated by the
employer (“competent organization”). However, the
Bill does not contain any provisions as to the liability
of the competent organization'.

Thirdly, as foreign researchers point out, the
liability in connection with the operation of an au-
tonomous vessel may arise not only with the ship-
owners but also with the developers of the vessel
and/or the software that ensures her independent
navigation. Usually, the liability of such persons
is discussed on the basis of the general rules of
product liability (articles 1096-1098 of the Russian
Civil Code). However, the Bill does not say anything
about this issue, either.

Generally, the provisions on liability contained
in the Bill are scarce. One could name paragraph 4
of article 106.1, articles 106.7 and 106.8. Under
paragraph 4 of article 106.1 “the shipowners of an
autonomous vessel shall ensure safe operation of
the vessel and her seaworthiness”. This paragraph
raises a number of questions. For example, does
the fact that only the shipowners are mentioned
as subjects of liability mean that the liability of any
other persons is excluded? Article 106.7 provides
that the liability is carried by “shipowners and [reg-
istered] owners”. This wording does not clear the
doubts as to the potential liability of other parties.
Besides, shipowners and registered owners could
be different persons. These discrepancies in the
Bill's wording do not allow to clearly understand
who is going to be liable - the registered owners
where the international treaty and/or the Merchant
Shipping Code nominates them as the party liable
for damages, and the shipowners in all other cases,
or is the liability of the shipowners and the regis-
tered owners joint and several.

Taking into account the serious risks associat-
ed with the operation of autonomous vessels, the
question of liability should be in any case resolved
unequivocally. Persons against whom claims should
be brought by injured parties must be clearly de-
fined; where there is more than one defendant, it

" In particular, there are no such provisions in article 106.6 of
the Merchant Shipping Code which appears to be specifi-
cally designed to regulate the “competent organizations”
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should be made clear whether their liability is joint
or subsidiary.

Paragraph 2 of article 106.8 of the Merchant
Shipping Code (as proposed by the Bill) is, in my
opinion, fully wrong. It reads as follows: “the mem-
ber of the remote crew... while navigating the ves-
sel... is the person in charge of the navigation...
and shall perform all functions and requirements
with which the master is charged according to the
legislation and international agreements”. First of
all, this provision contradicts the principle of sole
liability of the captain for the navigation of the
vessel. The Bill amends article 61 of the Merchant
Shipping Code where this principle is stated, pro-
viding for an exception. Nevertheless, it should not
result in uncertainty as to which remote crew mem-
bers are in charge instead of the captain. Secondly,
the provision can be understood as stating that
the remote crew member is liable for the damag-
es done by the vessel, i.e., that the crew member
should be a defendant upon a claim brought by
the injured parties. In fact, other parties are clearly
liable to third parties: those are the registered own-
ers and/or the shipowners; direct claims may be
brought against the liability insurers; claims against
developers of software and against the “competent
organizations” may also be discussed. After these
primary defendants compensate the injured par-
ties, they may have a right of redress towards the
remote crew members'2,

2.5. Carriage of goods by autonomous ves-
sels: some peculiarities

Apart from liability, the Bill is also silent on issues
related to the carriage of goods by sea'>. For exam-
ple, how will the cargo be loaded without partic-
ipation of the crew? In what manner the carriers
who do not have a crew on board will perform their
obligation to “properly and carefully handle, stow,
keep, care for, and discharge the goods carried”
(article 150 of the Merchant Shipping Code)? How
would the bill of lading be signed and issued? One
may suppose that, where there is no crew on the
vessel, this task will be performed by the remote

12 |t should be noted that even the application of this classi-
cal scheme does not rule out the uncertainty as to which
particular members of the remote crew are liable under
the redress claim.

3 During the revision of the Bill a provision was added pro-
hibiting carriage of passengers by autonomous vessels.
| believe this is a very much needed amendment.
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crew, and the bill of lading will be issued electron-
ically. But it is evident that there will be some pe-
culiar issues that do not arise where cargoes are
loaded under the supervision of people.

Similar questions may be asked in relation to po-
tential extraordinary situations with the cargo during
shipping. What if the cargo is on fire, or shifts so that
it threatens the vessel’s stability? The legislation cur-
rently in force provides that in such situations the
crew must perform all possible measures to elim-
inate the danger. The actions of the crew are then
analyzed to determine whether the carriers have
duly performed their obligations. How would these
problems be resolved where there is no crew on
board? The Bill remains silent on this issue.

2.6. Liability insurance of autonomous ves-
sels

As the Bill was revised, its authors inserted there-
to a provision on liability insurance (paragraph 2
of article 106.7). On the one hand, this provision
is an important amendment. On the other hand,
it is clearly insufficient and does not resolve the
problem, as it contains no details and only refers
to the unnamed act of Government that is yet to
be drafted.

This is inappropriate, as liability insurance is
even more required for autonomous vessels than
for “traditional” ones. Where damage is done by
a traditional vessel, the injured party may protect
itself by arresting the vessel. It is unclear how an
arrest will look like where the ship is operated by
a remote crew or navigates without a crew at all,
being programmed for a particular route. Evidently,
detention and arrest of ships will be performed in a
different manner. Besides, when a traditional ship
is arrested, one of the factors that stimulates the
shipowners to deal with the problem is the need
to support the crew, or to lift it off the vessel and
repatriate. This factor is no longer effective where
a ship without a crew is detained.

The shipowners and the remote crew may be
located very far from the place where the autono-
mous ship is arrested. There are currently no inter-
national conventions on autonomous shipping, and
the Bill may apply only within Russian jurisdiction.
But it directly allows foreign-flagged autonomous
vessels to call Russian ports (article 16.2 of the
Merchant Shipping Code as amended by the Bill).
If a foreign vessel causes damage in Russia, Russian
claimants may have difficulties in reaching foreign

99



MOPCKOE NMPABO | MARITIME LAW | 1 = 2022

defendants. Besides, both the foreign and the Rus-
sian shipowners may go bankrupt. In these cases,
plaintiffs whose interests were adversely affected
by an autonomous vessel will most likely be unable
to receive compensation.

Surely, the vessel herself acts as a security for
potential claims. But its costs may be insufficient
to make good all claims. Besides, the procedure of
forced sale and the handover of an autonomous
vessel to a new owner is quite unclear. Where the
vessel is operated remotely, the physical handover
of the hull will not be sufficient to transfer full con-
trol over the vessel.

Because detention, arrest and forced sale in re-
lation to autonomous vessel are expected to face
additional difficulties, liability insurance becomes
even more important. Therefore, the provision of
paragraph 2 of article 106.7 of the Bill, devoid of
any particular details or requirements to such in-
surance, is clearly insufficient.

2.7.Some additional comments to the Bill

There is also a number of comments to the Bill,
which, although have a considerable meaning, be-
long to various issues and problems.

The Ruling that currently regulates the opera-
tion of autonomous vessel in Russia provides for
informational duties of the shipowner of autono-
mous vessel. Indeed, considering the experimental
nature of autonomous shipping the owners’ coun-
terparts (shippers, tug owners etc.) should be able
to receive additional information. It should include
at least information on the level of autonomy, on
the method of communication with the owners,
on the procedures in emergency situations, on the
peculiarities of shipping documents. This issue is,
however, not covered by the Bill.

Article 106.2 of the Merchant Shipping Code (as
amended by the Bill) provides that “in case of mil-
itary activities... or other cases of military danger
the shipowners shall take all measures to prevent
loss, damage or seizure of the vessel” The Bill does
not further identify which measures may be taken
under such conditions by the remote crew which
may be located on a significant distance from the
vessel. Having said that, | believe that many emer-
gency situations that still occur on marine transport
require personal decisions, above all the decisions
of the master.

Under article 106.3, shipowners and cargo own-
ers represent their interests independently. On may
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assume that by this wording the authors of the Bill
decided to bypass the provisions of the Merchant
Shipping code on the functions and authorities of
the captain, in particular, the right to sign a contract
of salvage on behalf of shipowners as well as cargo
owners. Where cargo is carried on the autonomous
vessel, how would the procedure of entering into
a salvage contract look like under these new pro-
visions? Will it be feasible at all, taking into consid-
eration that a salvage contract should be signed
promptly, while the shipowners and cargo owners
may be located in various jurisdictions and have va-
rious opinions on the salvage conditions? The sal-
vage operation encompasses not only the interests
of shipowners and cargo owners, but also of third
parties to whom environmental damage may be
done. But this issue is not regulated by the Bill, either.

The expert opinions of the Council of Codification
pointed out that the Bill does not regulate the issue
of licensing and use of software that enables opera-
tion of autonomous vessel. The Bill does not set any
requirements to such software, either. The current
wording of the Bill continues to remain silent on the
issue. It is however clear that the use of software,
requirements to software and the issues of liability
of software developers are key problems that differ
autonomous vessels from the traditional ones. They
have their own characteristic features and will hardly
be resolved without statutory regulation.

Conclusion

The wording of the Bill considered in this arti-
cle is still subject to change. The comparison be-
tween the previous wordings and the current one
shows that the authors of the Bill already carried
out a significant work that made the provisions of
the Bill more accurate. Still, a very important part
of the work is still ahead. When doing this work,
one should above all take into consideration the
interests of the marine industry. In my opinion, it
needs clear and effective guarantees of safety of
navigation. Legal and financial mechanisms of com-
pensation of potential damages that may be done
during operation of autonomous vessels should be
secured, too. Without a comprehensive answer to
the above concerns the Bill may bring more harm
than good. As international experience shows,
when finding the solutions for complicated issues
such as shown above it is more important to un-
dertake a comprehensive research and find legally
accurate decisions than to proceed at full speed. =
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cyoHa. Tenepb (hoKyC BHUMAHUSA cMelaemcs Ha 8mopyio U3 08yx paHee c(hopMyupO8aHHbIX MOOEIbHbIX
cumyayudi, a UMeHHO Ha CJly4au 0eluKma npu CMoJIKHOBEHUU MOPCKUX Cy008 (Ha OCHOBE pOCCUlICKO20
npasa). [IposedeHHbIU aHanu3 no3gosaem No-HO8OMY 832/IAHYMb HA CMAHAapm omeemcmaeeHHoCmu
cyooessiadenbya nNpu CMoJsIKHOBeHUU Cy008. Eciiu 8ped npuduHaemca ecnedcmaue c6os 8 [10 asmoHom-
HO20 CyOHa, mo 6osee cnpaseodnuBbIM A8/1emca 803/10XKeHue Ha Cy008/1adesbya bpemeHu cmpozoli om-
8emcmeeHHOCMU 3a 0oNnyueHHble Npo2pammol OWU6KU. 5mom nodxo0 00/IKeH NPOBOOUMbCA ABHbLIM
06pasom 8o uzbexaHue cmeweHus de jure 6e3guHosHol omgemcmaeHHocmu u de facto 6e38uHo8HOU
omeemcmeeHHOCMU, BMeHAeMoUl N00 8UOOM BUHOBHO20 HapyUleHUA 0653aHHOCMU No obechedYeHuto
MopexoOHocmu cyoHa. lpu 3mom He uckoyaemcs oansHeliwee obpaujeHue cy0ossadesbya K pas-
pabomdyuky 10 ¢ pezpeccHbiM mpebosaHuem. Hanpomus, 8 yacmu omeemcmeaeHHocmu paspabom-
yuka 10 neped mMpembUMU JIUYAMU COXPAHAIOM CBOIO CUJTY 8b1800bI NEPBOU HacMUu UCC1e008aHUA:
paspabomyuk [10 Moxem 6bimb npugedyeH K 0Mm8emcmeeHHOCMU 3a 8UHOBHbIE HaPYyWeHUs npu
co30aHuu IT-npodykma. B mo xe spemsa ocmaemca omkpsimeiM 80NpOC O MOM, HACKOJIbKO dasiekol
Moxem 6blmb MAakas cea3b Mex0y NPO2PAMMHbIM 0becneyeHuUemM U e20 Co30amesiem.

Kntouesole cnosa: asmoHOMHoe cyaoxoacmeo, 0e/ITUKMHAs omeemcmeeHHOCMs, cmpoeasa omeem-
CMBeHHOCMb, OmesemcmeeHHOCMb cyaoenaaenbua, CMOJIKHOBeHuUe cyaoe, UCKyCCI'nBE‘HHbIlj UHmerl-
JIeKmM, UCMOYHUK nosblWeHHOU onacHocmu, actio in rem, MOpEXO@HOCI’nb CyaHG.

1. BBepeHune HOMHbIM CYAHOM MOJ ynpaBieHnemM NCKYCCTBEHHO-
ro VHTeNeKTa.

AaHHOW paboTe NpeAnaraeTca NPOJOMKNTD N3- B nepBoi1 yacTv uccnefoBaHWA BHUMaHMe 6bino

yyeHue Npobnem JeNKTHOW OTBETCTBEHHOCTH, yAeneHo cnyyaam NpUYMHEHNA aBTOHOMHbIM Cy[-

KOTOpas BO3HMKAET Npu NPUYMHEHN Bpea aBTo- HOM Bpefa 06beKTaM NHbIM, YeM pyroe MopcKoe
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CyaHo'. KauecTBeHHO Apyras MoAenbHas cuTya-
LA — CTONIKHOBEHVE aBTOHOMHOIO CyfHa C ApYrvim
MOPCK/M CyAHOM — 6yaeT pacCMOTPEHA B AaHHOM
cTaTbe. Kak 1 npexne, CTPyKTypHO paboTa fenntcs
Ha B€e YacCTu — 06 OTBETCTBEHHOCTU CyAOBNajeslb-
LieB 11 06 OTBETCTBEHHOCTY pa3paboTtunkos O co-
OTBETCTBEHHO.

2. lennKTHaA OTBETCTBEHHOCTb NpU
CTONKHOBEHMNIN CYyA0B

2.1. OTBETCTBEHHOCTb cyAOBnaAenbLa
2.1.1. Tekywjuii pexxum omeemcmeeHHocmu

YacTbim cnyyaem NpUUYNHEHNA BHELOTOBOPHOIrO
Bpea Ha Mope ABNAETCA CTONIKHOBEHMe CyaoB. Kak
YNOMWHANOChb paHee, CTOIKHOBEHMEM COrTacHO
KTM PO aBndAeTca He TONbKO yaap ABYX ABUrato-
LWMXcA cyfoB apyr 06 gpyra, HO U HaBan ABUXY-
Leroca CyfHa Ha CygQHO, 3aKpernJieHHOoe AKOpeM
U1 MHbIM 06pa3om. Mpy 3TOM B MOPCKOM MNpaBe
MOHATNE CTONKHOBEHWNA TONKYEeTCA pacLunpuUTeb-
HO 1 BKJTIOYAET TaKKe UHUMAEHTbI MeXxay ABYMSA
cynamn 6e3 npamoro ¢prn3nYeckoro KOHTakTa.
B 3apy6exHOl JOKTPMHE B KauecTBe Takoro npu-
Mepa npueogAT geno The Royal Eagle, roe cygHo
ABUranochb C NpeBblleHNeM HOPMATUBHOWN CKO-
pOCTU, YeM BbI3BasiO BOJIHbI, YTOMKMBLUWE APYrOe,
nprWBapTOBaHHOE CyaHO. AOMUpPanTencKmii cyq
AHMIMM Npr3Han Takoe B3aNMOAENCTBME CTOSNIKHO-
BEHVEeM Cy[0B2.

B nio6om paccyxaeHnmn 06 OTBETCTBEHHOCTY 3
CTONKHOBEHWE NCXOQHOW TouKon cny»kuT rnasa XVII
KTM PO, koTopas ocHoBaHa Ha KoHBeHLMN ans
06befMHEHNA HEKOTOPbIX MPaBUIl OTHOCUTENIbHO
cTonkHoBeHus cygos 1910 roaa (nanee — KoHseH-
L1A O CTONKHOBeHMAX 1910 1.)3.

CornacHo n. 1 cT. 311 3TonM rnaBbl B Ciyyae
CTOJIKHOBEHUA CY[,0B C/yYarHoO (casus) nnm ns-3a
HenpeofoNIMON CUJIbl, @ TaKXKe B C/lyYae HeBO3-
MO>KHOCTW YCTAHOBUTb NPUYUHbI CTOJIKHOBEHUA

' KobueHko MN.C. ABTOHOMHOE cynoxoacTBo B Poccuu: fe-
NMKTHAA OTBETCTBEHHOCTb Cy[oBnafenbLeB 1 pa3paboT-
YMKOB MporpammHoro obecneyerus. Yactb 1 // Mopckoe
npaso. — 2021. - N2 4. - C. 46-60.

2 Cm. Gosch H. Legal Analysis of Collision Liability in the Con-
text of Unmanned Shipping: Graduate Thesis. Lund Univer-
sity, 2019. P. 32-33 (co ccbinkoin Ha “The Royal Eagle (1950)
84 Lloyd's Rep. 543").

3 KoHBeHUMA A9 06beaNHEHUSI HEKOTOPbIX MPaBUS OTHO-
cuTenbHO CTONKHOBeHMA cyaoB (bptoccenb, 23 ceHTAOPA
1910 r.) (c u3m. ot 27.05.1967).
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Kax[oe noctpagasluee N1Lo HeceT YObITKN camo-
cToatenbHo. [lanee, cornacHo ct. 312 KTM, B cnyyae
CTONIKHOBEHMA CyAOB NO BUHE OfHOMO 13 CYAO0B
yObITKN HECET TO CYAHO, KOTOPOE BMHOBHO B CTOJI-
KHOBeHMW. B cBoto ouepepb cT. 315 3akpennsaer
Npe3yMnumio HEBUHOBHOCTU KaXKOro CyiHa, yYa-
CTBOBABLLErO B CTOJIKHOBEHUN.

MOHO 3aMeTuTb, YTO cneymnanbHble HOPMbI
KTM B Lenom cooTBeTCTBYIOT NpaBuy abs. 2 . 3
cT. 1079 TK PO, cornacHO KoTopoMy npu B3anMMo-
[eNCTBUN NCTOYHUKOB NOBbILWEHHOW OMaCHOCTU
(nanee Takxe — UMNO) NpUUYNHEHHbIV Bpes BO3Me-
LLlaeTcA Ha OOLWMX OCHOBaHMAX (Kak 3TO ObINo Obl
B C/lyYae B3auMOAeNCTBUA HECKOMbKMX «HE NCTOY-
HVKOBY» MOBbILIEHHON ONACHOCTN).

Kak 1 no obwumm npasunam o gennkrax, cy-
JoBnafesnel 0CBO60XKAAeTCA OT OTBETCTBEHHOCTH
npv NPUYNHEHUN BpPeaa CyyanHo, BC/IeACTBUE
HeNnpPeoZoIMMON CUMbl NI HEBO3MOXHOCTM Bbl-
ACHUTb NPUYNHY BO3HMKHOBeHMA Bpeda. OgHako
BCE e BaXKHbIM OT/IMYMEM MOPCKOTrO NpaBa OCTa-
eTcA npe3ymnumna HeBMHOBHOCTW CyAHa B CTOJI-
KHOBeHUW. B nogaenAowem 601bWNHCTBE Cy-
YyaeB NMPUUYNHOWN CTONIKHOBEHUSA ABNAOTCA 16O
HEeOCTOPOKHble AEeNCTBUA SKMUMaXxKa OQHOIro Unun
060UX CyaoB, MO0 HeEHaANeXallee yrpaBlieHne
cypoBnagenbLamy CBOUM MMYLLECTBOM (Hanpwu-
Mep, OTCYTCTBUE HOPMaNbHOIO 06CyXBaHNA).
Camo coboli pasymeeTcs, UTo CyaoBnagesneL Bcer-
[a OTBeYaeT 3a AeNCTBUA HAHATOrO M dKMMNaa.
Kak npaBwusio, BUHa B CTOSIKHOBEHUWN YCTaHAB/N-
BaeTcA NyTeM NPOBEpPKU AeNCTBUIA 06A3aHHbIX
NAL, Ha COOTBETCTBME MeXAYHAapPOAHbIM NpaBu-
nam — 310 MexgyHapopaHble NpaBuia Npeaynpex-
JeHnA CTONKHOBEHW cyaoB B Mope 1972 rofaa
(MMANCC-72)*, MexayHapoaHasa KOHBEHLMA MO OX-
paHe yenoBeyeckom XKn3Hn Ha mope 1974 roga
(CONAC-74)°, MexayHapofHaa KOHBEHLMA O Nofa-
roTOBKe 1 AUMJIOMUPOBAHUM MOPAKOB N HECEHNUN
BaxTbl 1978 roga (MAHB) n ppyrue’.

4 KoHBeHUMA 0 MexayHapoAHbIX NpaBuiax npeaynpex-
[EeHVA CTONKHOBEHWI CyfoB B Mope (JToHAoH, 20 oKTA6pA
1972 r.) (c n3m. ot 04.12.2013).

5 MexpayHapofHas KOHBEHLMSA MO OXpaHe YesioBeyeckom
Xu3HU Ha mope (COJTAC-74) (JloHaoH, 1 HoAbpsa 1974 T.)
(c n3m. ot 24.05.2018).

¢ MexayHapoaHas KOHBEHLMSA O MOArOTOBKe 1 AUMIIOMU-
POBaHUN MOPAKOB U HeceHun BaxTbl (JIOHAOH, 7 utona
1978 r.).

7 Cm. Takxe KommeHTapuin kK Kogekcy ToproBoro mopensna-
BaHuA Poccninckon Oegepaunn / nog peg. I.I. ViBaHoBsa //
Mocksa: Cnapk, 2000. KomM. K cT. 312 (aBTOp KOMMeHTa-
puva - J1.M. Eropos).



2.1.2. MlocmaHoska npo61emMmbl omeemcmaeH-
Hocmu cyooeniadenbya 3a CMoJIKHOB8eHUe, KO-
mopoe npou3souwio u3-3a owubku e 10 aemo-
HOMHO020 CyOHa

Mpw onncaHnmn oTBETCTBEHHOCTY CYA0BNaAesb-
La Npv NpUYNHeHUN Bpeaa o6bekTy NHOMY, YeM
Apyroe MOpcKkoe CyaHo, NpeaMeToOM BHUMaHUA
Hen3BeXXHO BbICTyNaeT NOHATUE UCTOYHMKA MO-
BbILLEHHOW ONnacHOCTU. Npn3HaHNA aBTOHOMHO-
ro CyaHa MCTOYHMKOM NOBbIWEHHOW OMacHOCTH,
a cyposnagenbua — Bnagesnbuem takoro MO 6bino
[LOCTaTOYHO AJ1A TOrO, UTOObI CienaThb BbIBOZ, O Npu-
BN€YEHMNN K OTBETCTBEHHOCTM 3a AEJINKT NPOTUB
TpeTbero Nnua Ha OCHOBAHUN CTPOroN OTBETCTBEH-
HocTW. [pn 3TOM He UmeeT 3HaYeHnA BONpPOC BU-
HOBHOCTU CyZiOBNajesibLa B BO3HMKHOBEHU C605
NPOrpamMmmMHOro obecneyeHna UNK gaxke BONpPoc
BMHOBHOCTW BO B3/TOMe€ aBTOHOMHOIO CyAHa Ku-
6epnpecTynHMKamu.

HanpoTuB, Npu CTONKHOBEHUM CYAOB B MOp-
CKOM MpaBe TPaAULNOHHO NPUMEHAETCA MHOM
CTaHAAPT OTBeTCTBeHHOCTN. Ecnn nocTtpagasliee
NNLO He NPeaoCTaBUT JOCTAaTOUHbIX JOKa3aTeNbCTB
BVMHOBHOCTW UY>KOT0 3KMNa)a Niv MEHEIPKMEHTA,
TO eMy OTKayT BO B3blCKaHUW MOHECEHHOTO YLep-
6a. BcnepcTeme atoro 6yksanbHoO BO Bcel pene-
BaHTHOW 3apybexHoW nuTepaType cnpaBeaiBo
YKa3blBaeTCA Ha TO, UTO MO Mepe yBeNMYeHUs aBTo-
HOMHOCTW MOPCKUX CYIOB BO3SHUKHYT 3HauuTe b-
Hble Npobnembl C NprBReYeHneM CyfoBnaAeNbLEB
K OTBETCTBEHHOCTM 3a CTONKHOBEHNE CYOB.

Kak ynomrHanocb paHee, NOIHOCTbIO aBTOHOM-
Hble CyAa BbIMOJHAIT MaHEBPbI UCKTIOUNTENIbHO
Ha OCHOBAHWM KOMaHA UCKYCCTBEHHOMO MHTeNNekK-
Ta UM [pYyroro NPorpamMmmMHoro obecrneyeHns, KoH-
TPOJb YeNnoBeKa 3a HAMU YCTpaHeH. B cBoto ouepeap
MoslyaBTOHOMHbIE Cyfa MO0 KypPCUPYIOT B PEXU-
Me «aBTOMuoTa» Tak »e ¢ nomouubio M (no cyTn,
NPUeNNKaacb K NOSHOCTbIO aBTOHOMHbIM CyAaMm),
nnbo ynpaBnsaTCA AUCTaHLMOHHbBIM ONepaTopoM,
kotopomy VW nuwb nomoraet He fonyckatb OWK-
60k B ynpasneHuun. CneoBaTenbHO, CTONKHOBEHNME
aBTOHOMHOIO CyAHa C APYrM CYAHOM C 60sbLUIOW
BEPOATHOCTbIO NPOU3OUAET UCKTIOUMTENBHO U3-3a
owmnbkm B MO cyaHa, 1 B TaKOM C/Tyyae BUHY Cy0OB-
nagenbua 6yneT NpocTo HEBO3MOMHO YCTaHOBUTLE,

8 Lee TK. Liability of Autonomous Ship: The Scandinavian
Perspective: Master Thesis. University of Oslo, 2016. P. 19—
22; Gosch H. Op. cit. P. 42-43; Osmo I.L. Shipowner’s Lia-
bility for Unmanned Ships. Can Existing Legislation Han-
dle the Challenges of the Future? Master Thesis. Universi-

. NYBJINKALUWA

MNpekae BCcero aTo CBA3aHO C yKe YNOMUHaBLWK-
MUCA OCOBEHHOCTAMMN UCKYCCTBEHHOTO VHTESNEKTA:
NMOMMMO YCTaHOBKM NPOrpamMmmMHOro obecrneyeHus
1 BbIMOJSIHEHMA MPOYMNX BCMOMOTraTesNbHbIX Ael-
CTBUW, CyaoBnageneL, 3aBegomo SIMLeH BO3MOXKHO-
CTV BbIABUTb N YCTPaHUTb AedeKTbl B airopuTMax
. Mo Bcen BUANMOCTHU, B 0611aCTV aBTOHOMHOIO
cypoxofctea npobnema 3aBeoMoON HEBUHOBHO-
CTV CygoBnagenbua B CTONIKHOBEHWN C yYacTuem
ero CyfHa ABMAeTCA Ha CeroAHALIHNN feHb OQHOM
13 CaMbIX C/TOXHbIX. [lanee Heobxoammo onncaTb
HEKOTOpble BO3MOKHbIE NMYTU ee peLleHus.

2.1.3. BapuaHmel pewieHus npobnemeol (He)
B8UHOBHOCMU cydoeadenbya

I. KpaliHe BbICOKUI CTaHAAPT [OMKHOrO Mo-
BefieHusA, unu de facto ctporas OTBETCTBEHHOCTb
cypoBnagenbLa

[lna mopckoro npasa TpaanuLMoHHO NoapobHoe
perynmpoBaHue o06s3aHHOCTel CyqoBnagenbLa
no nojaep»kaHnio CyaHa B Hagexallem cocTon-
HUK. KoHeyHo, Npy MCNob30BaHUN aBTOHOMHbIX
CynoB 3TV 06A3aHHOCTY B MOMIHOWM Mepe COXPaHAT
CBOIO CUNY, @ TaKXKe JOMONHATCA TpeboBaHUAMY
no yctaHoBke o6HoBneHwui MO, cobntogeHuio Bbl-
JaHHbIX pa3paboTurkom MO MHCTPYKLUMIA (T. H. «<Ma-
HyasnioB») 1 Tak ganee’. OgHako onpenennTb rpa-
HMLY IO/KHOrO NOBeleHNA Cy0BNaAesnbLa, Ha KO-
TOPOW 3aKaHYMBaETCA CTaHAAPT BeAeHNA br3Heca
pa3yMHbIM 1 O6POCOBECTHBIM Y4aCTHUKOM 060-
poTa, MOXeT ObITb 04YeHb HenpocTo. [lo3ToMy BO3-
MO>KHO, YTO OAHUM V13 BapMaHTOB peLleHunsa 06o-
3HauYeHHOW NpobnemMbl OyAET UCKAXKEHUE OLEHKN
BVHbI Cy0OBNafeNbLa N HaNIOXKEHME CBEPXAKECTKIMX
006A3aHHOCTEN NOo NpeaBapuUTENbHON NHCNEKLUN
ABTOHOMHOFO Cy[iHa, YTO NPEeBPaTUT de jure BUHO-
BHYIO OTBETCTBEHHOCTb 3a COOM B MeXaHU3MaXx Cya-
Ha B de facto cTporyto oTBETCTBEHHOCTb ',

ty of Oslo, 2017. P. 31-32; Surian I. A Legal Analysis of the
Collision and Strict Liability Framework for the Shipown-
er of Unmanned and Autonomous Vessels (South Afri-
ca) // The 1st International Conference on Maritime Edu-
cation and Development. Ed. by Bauk S., lI¢ev S.D. Springer,
Cham. 2021.P. 109-119; Ringbom H. et al. Charting Regula-
tory Frameworks for Maritime Autonomous Surface Ship
Testing, Pilots, and Commercial Deployments / Ministry
of Transport and Communications. Helsinki, 2020. P. 170-
185; Analysis of Regulatory Barriers to the Use of Autono-
mous Ships. Final Report / Danish Maritime Authority. Co-
penhagen, 2017. P. 32.

°  Ibid.
1© Ringbom H. et al. Op. cit. P. 172.
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Takoe peLueHve He 6yAeT PeBOSIIOLMOHHBIM, Tak
KaK C TEXHUYECKMM Pa3BUTUEM CYOBbIX MEXaHW3-
MOB CyZilb/l B HEKOTOPbIX IPUCANKLNAX YrKe Hava-
NN NpUMeHATbL de facto cTpPoryto oTBETCTBEHHOCTb
cyposnafenbLes 3a Ntobble NOIOMKM B UX MMyLLe-
ctBe'’. YunTtbiBas N3BECTHYIO OOBbEKTMBIM3ALMNIO YC-
NOBMA O BUHE B POCCUINCKON CyaebHOM NpaKkTuke,
MOXKHO npegnonaraTb, YTO POCCUNCKUI NpaBomno-
PAAOK TaKKe MOCAY»KUT MPYIMEPOM YCTaHOBJIEHNA
de facto cTporo oTBETCTBEHHOCTM.

Kak yka3biBaloT HOpBEXKCKMe nccregoBartenu,
npumepbl NPUMEHEHNA K CyAoBNafenbLy KpaiHe
BbICOKOIO CTaHZAapTa NoBeAeHMs, nepexogaLlero
B de facto cTporyio OTBETCTBEHHOCTb, MOXHO HANTK
B npakTuke CKaHAMHABCKOro pervoHa. Tak, B gene
Bravur Bo Bpems LBapTOBKW y CyfiHa OTKa3an pyre-
BOW MexaHn3M. bbino yctaHOBNEHO, YTO NONOMKa
MOr/1a MPOU30NTU NCKIIOUMTENIBHO MO BUHE MPOo-
N3BOAUTENA CyAHa, OQHAKO 1 nepBas, 1 BTopas
WHCTaHLMW BCE PABHO BbICTYNWAN 3a AENNKTHYIO
OTBETCTBEHHOCTb CyAoBMagenbLa'.

Kaknmu aprymeHTamu nosb3yoTca uam moryT
Nonb30BaTbCA CYAbl ANA BO3NOMXKEHWA B TaKMUX CU-
TyauumAx OTBETCTBEHHOCTM Ha cyfoBnagenbua?
KntoueBbiM OBOAOM 34€Ch ABAAETCA BUHOBHOE
HeobecneyeHne MOPEXOAHOCTU CyaHa (Mpumep —
peno Bravur). Hanpumep, n. 1 c1. 124 KTM PO ycTa-
HaBnMBaeT 0653aHHOCTb NepeBo3ULKa 3abnaro-
BPEMEHHO NPUBECTN CYAHO B MOPEXOLHOE COCTO-
AHWNE, B TOM UYmMciie 06ecneunTb ero TEXHNYECKYHo
rofHOCTb K Ny1aBaHuIo, JOCTaTOYHOE CHapsXeHue
1 YKOMMIeKTOBaHue.

B 3apybexxHon nutepaTtype Takke oTMeyvaet-
€, UTO HeobecneyeHne MOPEXOLHOCTY CyAHA MO-
XKeT 3aK/YaTbCA B KHEMOPEXOAHOM COCTOAHNUN
nUnn HencnpasHocTK obopypoBaHuA»'. OgHako
npobnemMa 3aKYaeTca B TOM, 4To obecneyeHve
MOPEXOLAHOCTY ABNIAETCA CKOopee He abCconoTHOM
rapaHTuemn, a 06sa3aTeNbCTBOM Mo cobnogeHno
[AOMKHOW oCMOTpUTeNIbHOCTU™. VIHbIMK CnoBamu,

" Ringbom H. et al. Op. cit. P. 173.

12 Zulueta Solera C. An Evaluation of the Shipowner’s Liability
Challenges arising out of Autonomous and Remote-Con-
trolled Vessels: Are these new issues covered under P&l
insurance? Master Thesis. University of Oslo, 2020. P. 18;
Lee T.K. Op. cit. P. 20 (co ccbinkomt Ha «ND 1995.163 DSC
Bravur»).

13 Force R. Admiralty and Maritime Law. Second Edition.
2013 // Federal Judicial Center. [Electronic resource]. URL:
https://www.fjc.gov/sites/default/files/2014/Admiralty2d.
pdf. P. 134 (accessed 1 April 2022).

% Delgado R., Pablo J. The Legal Challenges of Unmanned
Ships in the Private Maritime Law: What Laws Would You
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cypoBnageneL, OTBeYaeT 33 HEMOPEXOLHOE COCTO-
AHVe CyAHa NULLb MPW Hannyum ero BUHbI . bonee
TOro, cornacHo n. 2 ct. 124 KTM nepeBo3uuK He oT-
BEYaeT 32 HEMOPEXOAHOCTb, BbI3BAHHYH CKPbITbIMM
HegocTaTKamMu CygHa.

MOo>HO NpeanoNoXunTb, YTo AedEKTbI B NCKYC-
CTBEHHOM VIHTEN/IeKTe aBTOHOMHOTIO Cy[IH3, KOTopble
CypoBnafeneL, He MOXeT 3apaHee BbIIBUTb U 1Crpa-
BUTb, ABNAOTCA TAaKMMU CKPbITBIMY HEAOCTaTKaMMU.
CnepoBaTtenbHO, Aa)ke C TOUKUN 3peHNA MOPEXOA-
HOCTV CyZHa B YaCTW ero TeXHNYECKOro OCHaLLEeHWA
noBsefieHVe HOPMasibHOrO BNagesibLia aBTOHOMHOO
cynHa 6ypet 6e3ynpeyHbiM. Henb3a He 3amMeTuTb,
YTO CyAbl B TaKOM C/lyyae NoCTynaroT unmv 6yayT no-
CTynaTb C CyAoBnagesbLamu Tak »e, Kak OHM YacTo
JenatoT C BnagesibLiamu Tak Ha3blBaeMblX MOAKOH-
TpOsbHbIX Bewen. Takue Bewwm He asnAtoTca UMO,
OHAKO MMEIOT HaCcTONbKO CTporune TpeboBaHmA
K 3KCnnyaTauuu, 4To NuluaoT BRagenbua nobon
BO3MOHOCT/ [lOKa3aTb CBOK HEBUHOBHOCTb B MpU-
yrHeHUn Bpepna's. CambiM U3BECTHBIM NPUMEPOM
3[eCb ABNAETCA 3aTOMNEHNe cocefiell STaKOM HIKe
13-3a HEBMHOBHOIO NPopbIBa TPYyObl BOJOCHabXe-
HMA B BblLLEPaCMONOXEeHHOWN KBapTUpe.

HakoHel, HeobxoANMO 3afaTbCA BOMPOCOM
00 yaoBneTBOPUTENbHOCTI Takoro NyTW C NOAUTU-
KO-NpaBOBOW TOYKM 3peHus. [peacTaBnaeTcs, uTo
noboe HecoBnageHue de jure u de facto perynunpo-
BaHWSA He ABMAETCA NOJIe3HbIM AJ1A NpaBonopaaKa.
CnepoBatefibHO, He ABNAITCA YAOBNETBOPUTESb-
HbIMW Kak MoBcemMecTHasd 00beKTUBM3aLMA BUHDI
B poccuiickol cynebHol NpakTuke, Tak 1 coxpa-
HeHwue cyry6o ¢opmManbHOro KpUTepus BUHbI, Npu-
KpblBaloLLero peanbHO CTPOryto OTBETCTBEHHOCTb
cyposnagenbues. Kak ykasbiBaeTca B GMHCKOM
DOKTPVHE, «TONTKOBaHME 3aKOHA C Liesibio YCTaHOB-
neHus de facto cTporo oTBETCTBEHHOCTW MOT0
6bl pewnTb NpobnemMy, ogHaKo OCTanocb Obl Npu
STOM MHTENNEKTYanbHO HeYeCTHbIM»'.

Change? // Maritime, Port and Transport Law between
Legacies of the Past and Modernization. 2018.Vol. 5. P. 521.

> KommeHTapuii K KogeKkcy ToproBoro mopennasaHms Poc-
curickon ®epepaunn / nog pea. I.I. UBaHoBa // Mockaa:
Cnapk, 2000. Komm. K cT. 203 (aBTOp KOMMeHTapua —
A.T. Kannun).

6 Cmapuesa K0.B. MpuHUUN BUHbI U OTBETCTBEHHOCTb
3a Bpef, NPVUYMHEHHbI NCTOYHMKOM MOBbILLIEHHON onac-
HocTn // ONbITbl LMBUANCTUYECKOTO NCCNIE[0BAHUS: COOP-
HWUK cTaTen / pyK. aBT. Konn. n oTB. peg.: A.M. lUnpBuHaT,
H.B. LLlep6akos. Bbin. 3: cneumanbHbIli BbINYCK K 6uneto
npodeccopa EBreHns Anekceesnya CyxaHoBa. MockBa:
CratyT, 2019. - C. 323-324.

7 Ringbom H. et al. Op. cit. P. 173.



Il. De jure n de facto cTporaa OTBETCTBEHHOCTb
cypoBnagesbua

AGCONOTHONM NONYNAPHOCTbIO B MPOPUIIbHbIX
paboTax nonb3yeTca npefnoXeHne No oTKPbITOMY
MOBBILLEHWNIO CTaHAAPTa OTBETCTBEHHOCTU Blafiesib-
Lla aBTOHOMHOTIO CYAiHa 3a CTOJIKHOBEHUE CY[OB.
Bonee TOro, MOXXHO CKasaTb, UTO A/1A C/lyYaeB CTOS-
KHOBeHUA 13-3a own6Ku B [0 aBTOHOMHOrO CyfHa
BCA JOKTPMHA ceiyac nmbo nporHo3upyer, Moo
BbICTYMAeT UMEHHO 3a BO3JIOXKEHME Ha CYL0BNa-
Jenbla CTPoro oTBeTCTBEHHOCTU. Kpome Toro,
N poccumncKkre pas3paboTunKkm COOTBETCTBYIOLNX
HOPMAaTUBHbIX U3MEHEHWI TOBOPAT O COXPaHEeHNN
Ha cygoBragesnble 6pemeHn BCex YObITKOB, BbiTe-
KatoLmMX U3 MOPCKUX MpouncLlecTsunin'®, PasymeeTcs,
emMy TaKXe NpefoCTaBnAeTCA NPaBo pPerpeccHoro
TpeboBaHuMA K pa3paboTuumky N0, KoTopoe ¢ BbI-
COKOW BEPOATHOCTbIO OyAeT 3apaHee yperynmpo-
BaHO B UX JINLLEH3MIOHHOM U1 MHOM [OrOBOpE.
B naHHOM Bonpoce cneflyeT COrnacuTbCa C MHe-
Hyem 3apybexHbIX Komier. Takon »KeCTKIA MOAXoa
K OTBETCTBEHHOCTU B/laZenblia aBTOHOMHOIO CyfHa
3a CTOJIKHOBEHME MOXeT ObiTb 060CHOBaH crefy-
oMK apryMeHTamu.

B nepByto ouepenb cTporas OTBETCTBEHHOCTb
npu NPUMEHEHNN TaKNX HOBbIX, CJTIOXKHbIX U He-
O[HO3HaYHbIX C TOUYKM 3peHMA 6e30MaCHOCTM TeX-
Honorum 6yaeT yknagbisaTbca B obLmne TpeHabl
MOPCKOFO NMpaBa. TV TPeHbl 3aK0YaloTCA B yKe-
CTOYEHMUN OCHOBAHUI FPaXAaHCKO OTBETCTBEHHO-
CTU 1 ee 06beKTMBM3ALMY B 06/1ACTM OTHOLLEHWNIA,
CBfi3aHHbIX C HOBbIMM BUAAMW SHEPIUN Ha TPaHC-
nopre'’.

Bo MHOrom 370 CBfA3aHO CO CriefyoWUMI ABYMS
dakTopamu.

1. Bo-nepBbix, UMeHHO Bfiafieniel, aBTOHOMHOIo
CyOHa B OQUHOUKY M3BMEKAET BCE SKOHOMUYECKME
BbIFOAbl 3 UCMOJIb30BaHVA HOBEWLLIETO, HO, BO3-
MOHO, onacHoro obopygosaHus. lNostTomy Bo3-
NOXEHWe Ha Hero CTPOrol OTBETCTBEHHOCTM ByfeT
HeKoW «KOMMeHcaumnen» obLwecTBy 3a NOBbILLEH-
HbIi PUCK NprYrHeHus Bpeaa®’. bonee Toro, Bo3no-

'8 BupeokoHdpepeHUusa «ABTOHOMHbIE Cyfia — 3TO Nporpecc
unu Tynuk?» // YouTube. [3nekTpoHHbIii pecypc]. URL:
https://www.youtube.com/watch?v=gKxMPfvOw5Q (ga-
Ta obpaLeHus - 01.04.2022).

' UeaHos I[. MexxpyHapofHoOe YacTHoe MopCcKoe npaso /

I.[. iBaHoB, AJ1. MakoBckui. JleHnHrpag: CynocTpoeHue,
1984. - C. 80 (aBTOp rnaebl — AJ1. MakoBcKuia).

20 Lee TK. Op.cit. P.20-21; Delgado R., Pablo J. Op. cit. P. 513-
514; Surian I. Op. cit. P. 109-119 (co ccbinkown Ha “P. Zam-
pella, Maritime and air law facing unmanned vehicle tech-

. NYBJINKALUWA

XKeHue CTPOron OTBETCTBEHHOCTY ByaeT CTUMYNU-
pOoBaTb MOCTOAHHOE YNyylleHne CyaoBagenbLem
TEXHNYECKOro OCHaLleHNA aBTOHOMHOIO CYAHa,
Kak 3TO 6bls10 B NPOLLSIOM C NOe34amMn U aBTOMO-
o6unamn?’. MoXHo 3amMeTUTb, YTO 3TW 1 NOAOOHbIe
ZOBObI YKNAAbIBAOTCA B CMCTEMY 060OCHOBAHWSA
CTPOroi OTBETCTBEHHOCTU BNafesblia MCTOYHMKA
MOBbILLEHHOW ONACHOCTMW.

Ecnu yyecTb, UTO MO POCCMICKOMY MpaBy HeT
HUKaKMX NPEnATCTBUN ANs NPU3HaHMA NporpaMmm-
Horo obecneyeHna camoctoATesibHbIM MO BHYTpYK
apyroro UMO (aBToHOMHOrO cyaiHa)?, To 0bpasyeT-
CA HeKas «1BOMHasA» OTBETCTBEHHOCTb BNafenbLia
MMO. CHavana cygoBnagenel oTBevaeT 3a Camo
no ce6e onacHoe cyaHo. OfHako B ciiyyae CTof-
KHOBEHVA Cy[OB 3TO HEe MMeeT 3HaueHus, Tak Kak
Ha NPOTUBOMONOXKHOW CTOPOHE HaXOAUTCA Takoe
e cyaHo-UMNO. MNostomy fanee BKOYALTCA Kak
6bl <BTOPOW 3LUENOH» OTBETCTBEHHOCTU, U CYA0BNa-
JeneL oTBeYaeT 3a YCTaHOBMIEHHOE Ha CyAHO Npo-
rpamMmmMmHoe obecrneyeHme, KOTOPOE CNYKUT BTOPbIM,
[OMONHUTENbHBIM MCTOYHUKOM OMACHOCTU. IHbIMK
CNnoBamM, Bbllaya «ONacHOMY» NCKYCCTBEHHOMY
WHTENNEKTY B pacropsKeHre He MeHee OnacHoro
MOPCKOrO CyfAHa Kak 6bl MyfbTUNLMPYET OTBET-
CTBEHHOCTb CyAOBnagenbLa.

HakoHel, 3aecb BaXHO y4nTbiBaTb cneyndu-
Ky 3KCnayaTauum aBTOHOMHOFO CyAHa, dKMNnax
KOTOPOro He HaxoauTcsa Ha 6opTy 1 He puckyeT
0OKa3aTbCA B OTKPbITOM MOPE U — KaK 3TO HepeaKo
6bIBaeT — NOrMbHYTb B pe3ynbraTe CTOIKHOBEHUA
nnn GblTb NPUBIEYEHHBIM K YrONOBHOW OTBET-
CTBEHHOCTW B MHOCTPAHHOW OPUCANKLNK, @ NO-
TOMY IMEET MEHbLLIE CTUMYOB K MPefoTBPaLLEeHNIO
CTONIKHOBEHUIN?,

OpHaKo BCe 3TV pacCykAeHns He JatoT OTBeTa
Ha BOMPOC O TOM, YTO AenaTb NPu CTONIKHOBEHUM
[BYX aBTOHOMHbIX cynoB. [1o-Bugnmomy, egnH-
CTBEHHbIM BbIXOAOM 3[eCb ABMAETCA «BHeppe-
HMe» B «<MO3MM» KaX<[oro 13 CTONIKHYBLUMXCA CYA0B
M CpaBHEHMe TOro, Ybsl NporpaMmma AencTeoBana

nology, Unpublished PhD thesis, Universita degli Studi di
Cagliari, Italy, 2019, pp. 17, 215, 216-217, 219").

2 Ibid (co ccbinkor Ha «Neethling J, Potgieter JM, et al. Law
of Delict. 7. Durban: LexisNexis; 2015»).

2 06 oTCcyTCTBUM NumMerus clausus NCTOYHNKOB MOBbILLIEH-
HOW OMACHOCTN B POCCUNCKOM 'K 1 BO3MOXKHOCTI NpPU3Ha-
BaTb B KauecTte MIMO nporpammHoe obecneyeHmne n uc-
KYCCTBEHHbIN MHTENNEKT cM. [paxxgaHcKoe nNpaBo: yueb-
HUK: B 4 T. // oTB. pep. E.A. CyxaHoB. 2-e 13a., nepepab.
n gon. Mocksa: CratyT, 2020. T. 4: OTaenbHble BUAbI 065-
3atenbcTB. — C. 509 (aBTOp rnaBbl — A.A. ArenbHULKNR).

3 Van Hooydonk E. Op. cit. P. 417.
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6ornee «BMHOBHO», TO €CTb CAe/asia HenpaBusibHble
BbIUNCIIEHNA. 3aTEM 3TA «BUHOBHOCTb» MOXET ObITb
BMeHeHa cygoBnagenbuy?’. Ipyrum BapmaHToM,
KOTOpbI JaBHO nNpeanaranca B 3apybexxHomn nu-
TepaTtype 4N aBTOMOOW/IbHbIX aBapuii, ABNAETCA
pacnpeneneHne oTBETCTBEHHOCTU UCXOAA U3 U3-
HayaNIbHOWM CTENEHM ONACHOCTU UV BEPOATHOCTY
NPUYNHEHWA BPeaa TPAaHCMOPTHbLIM CpeacTBOM 6e3
N3YYeHWA UHbIX acNekToB aennkra®. OgHako He-
MOHATHO, BO3MOXHO JI1 1 KaK 3apaHee BblUNCNINTD,
Kakoe nporpaMmMHoe obecneyeHune ABNAETCA 3a-
BeoMO 60Jiee onacHbIM.

2. Bo-BTOpbIX, 60/bLIOE 3HAUYEHNE NMEIOT 13-
BECTHble B MOPCKOM NpaBe npobiembl C «<NOUM-
KOW» BUHOBHOIO CyHa W ero BragesnbLa, KoTo-
pbii HepeaKko ABNAETC oPpPLIOPHON KOMMAHUEN.
K Tomy ke, camo 3TO Cy[HO Nocsie CTONIKHOBEHUS
MOXeT NpeacTaBnATb COO0I He OUEeHb LIEHHbIN,
a TO 1 YObITOUHbIV aKTVB — Hanpumep, CTOMMOCTb
noAbema CyfHa CO JHa MOXeT HaMHOrO NpeBbI-
WaTb €ro LeHy.

C JaHHbIMM apryMeHTaMm Tak»Ke CBA3aHO He-
enaHuve nepenaraTb Ha NOCTPaAaBLUY0 CTOPOHY
TPYAHOCTU NO NOWCKY OTBETCTBEHHOWN CTOPOHDI,
ob6paLLeHuio C NPAMbIM NCKOM K paspaboTtuuky MO
N COBEPLUEHMIO UHbIX AeNcTBU. KaK YKa3biBaeTcA
B AOKTPUHE, CTPOrasA OTBETCTBEHHOCTb CyfOBMa-
Jernblia HyXHa AN Toro, YTobbl 06nerynTb nosnoxe-
HMe nocTpagasLuero nuua. lNpu 3Tom cnpaBeanveo,
YTO B3bICKaHWe KoMMNeHcauum ¢ paspabotumka MO
ABNAeTcA 3a60ToN CyaoBnagenbLa, eciv NprynHa
CTONTIKHOBEHMA — TeXHMYEeCKas HeUCNPaBHOCTb ero
cynHa?®. HakoHel, B Liesiom cyfoBnagenbLbl ABMSA-
I0TCA KPYMHENLUVIMUX TPOKaMW OTPACU, KOTopble
MOTYT y4YecTb PUCK NPUBJIEYEHNA K OTBETCTBEH-
HOCTM NPW NOCTPOEHMM BU3Heca 1 NONYYnTb CO-
OTBETCTBYHOLLEE CTPAXOBOE NOKPbITUEY .

B 3TOW CBAI3M HeNb3A He 3aMeTUTb, YTO U3BECT-
HbIM BapWAHTOM peLleHna npobnemMbl Bo3pacTa-
HMA PUCKOB B TOM WUJIN MHOW OTPaC/n ABNAETCA
BBeJeHVe NOBbILEHHOro ¢prHaHCOBOro obecne-

2 Autonomous Ships: Policy, Regulation and Liability
Webinar // YouTube. [Electronic resource]. URL: https://
www.youtube.com/watch?v=cmvhlO5j3cg (accessed
1 April 2022).

2 Calabresi G. The Decision for Accidents: An Approach
to Non-Fault Allocation of Costs // Harvard Law Review.
Vol.78.1965. No. 4. P. 713-745.

2% Osmo l.L. Op. cit. P. 42-43.

2 Analysis of Regulatory Barriers to the Use of Autonomous
Ships. Final Report / Danish Maritime Authority. Copenha-
gen, 2017.P.32.
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yeHun — 06A3aTeNIbHOIO CTPaxoBaHus. B kauecTse
AHaNor MOXKHO NMPVBECTY HOBElLLIee perynm-
poBaHue rpaxaaHcKnx ApoHOB B EBponenckom
coto3e 1, B YyacTHocTH, B fepmaHun. OctopokHoe
OTHOLLEHVE HEMELIKOrO MPaBoMNopaaKa K ApoHam
Bblpa’kaeTcsA ABOAKO. Bo-nepBbix, APOHbI MO 06W1M
npaswnam NPU3HaKTCA NCTOYHNKAMM NMOBbILLEHHOMN
onacHocTn?®, Bo-BTOpbIX, B CBA3U C UX SKCMJyaTa-
Luel BBOAUTCA MHOXECTBO Ny6/IMUYHO-NPaBOBbIX
006513aHHOCTEN, B TOM Uucie 06s3aTeNlbHOe CTpa-
XOBaHMe OTBETCTBEHHOCTU,

HakoHeu, nocnegHm no NOpafKy, HO He Mo
3HAYMMOCTM aPTYMEHTOM B MOJb3y CTPOro OTBeT-
CTBEHHOCTW BNagesiblia aBBTOHOMHOTO CyZiHa ABMS-
eTcA N3BecTHaa nepcoHndmrKayma cysos B MoOp-
ckom npase. [laxke ncxofa 13 paHee yroMaHyTbIX
Hopm cTatert 312 n 315 KTM PO moxkHO npocne-
AnTb, uTo KopeKc Kak byaTto Obl HagenseT MopcKoe
CyAHO NpaBocy6beKkTHOCTbo. COBCTBEHHO 1 cCamu
3TV CTaTbW Ha3bIBAKOTCA COOTBETCTBEHHO «BrHa oa-
HOro 13 Cy4oB B CTONKHOBEHUU» 1 «[pe3ymnuyusa
HEBMHOBHOCTU CYA0B». AHaNIOrMYHOe CrpaBes IviBoO
n gna ctatbu 313 («BuHa gByx unun 6onee cynos
B CTOJIKHOBEHUN»).

Takol HeOObIUHBIV MOAXOA K MPAaBOCYObEKTHO-
CTV MOPCKOTO CyAHA HaNpPsAMYIO CBsi3aH C TEKCTOM
nepsouctoyHunka rnasbl KTM PO o cTtonkHoBe-
HuAx — 3To KoHBeHUmMA o cTonkHoBeHMAX 1910 .
Hanpumep, dopmynunposka ctatbn 3 KOoHBEHL MM
«If the collision is caused by the fault of one of the
vessels» Obina aganTupoBaHa B ctaTbe 312 KTM PO
KaK ycnoBue «B cnyuae, ecnm CTONKHOBEHME CYA0B
NPOV30LW/O MO BUHE OAHOMO 13 CyaoB». B cBOtO
oyepeab copeprkaHne KoHBeHLun Bbl1o Npefao-
npeaeneHo aHrNNCKUM NPaBOoOM.

B KauecTBe HEOONBLLOrO OTCTYMNNEHNA HENb3sA
He 3aMeTuTb U3bmpaTeNnbHOCTb, ¢ KoTopon B KTM
P® 6b1nn nepeHeceHbl HOpMbl KOHBEHUUM O CTON-
KHoBeHUAX 1910 r. Tak, ctatba 3 KoHBeHUMK (cMm.
Bblllle) MONHOCTbIO 3BYUUT Kak “If the collision is
caused by the fault of one of the vessels, liability to
make good the damages attaches to the one which
has committed the fault”. B To ke Bpema B CTa-
Tbe 312 KTM PO gucno3numa HopmMbl NPUBOANTCA
KaK «yObITKN HECET TOT, MO Ybel BUHE MPOM30LLIO
CTONKHOBEHMEe», BO3HMKaeT BONPOC: «TOT» B POC-

% Fuchs M., Pauker W., Baumgdrtner A. Delikts- und
Schadensersatzrecht. 9. Auflage. Springer, 2017. S. 296-
297.

# Drohnengesetze in Deutschland // Drohnen-Camp.
[Elektronische ressource]. URL: https://drohnen-camp.de/
drohnen-gesetze-in-deutschland (Abruf 01.04.2022).



CMINCKOW HOpMe — 3TO KTO? B aHrnoA3bluHOM Bepcrun
KoHBeHLMM 0YeBMIHO, UTO C/IOBOCOYETaHUE «at-
taches to the one» oTHocUTCA K “one of the vessels”.
Hanpotus, 8 KTM PO B Takom cnyyae cnefjoBano 6bl
MCNONb30BaTb MECTOVMIMEHMUE «TO [CYAHO]», @ He «TOT
[cynoBnageneu]». AHanornyHoim obpasom popmy-
NMpoBKK ab3aua 3 ctaTbu 4 KoHBeHLMK “the vessels
in fault are jointly as well as severally liable" v “she [the
vessel] ought ultimately to bear” B nepeBoge (MyHKT 2
cTatbm 313 KTM PO) 3Byuart Kak «BnagenbLpl Cyaos,
BUHOBHbIX B CTOJIKHOBEHIM, OTBEYAIOT COMNMAAPHO»
1 «CygoBagenew, ynnatusLLmim CyMmy 605bLLYO».
OueBunaHoO, uTto Ha TekcT KTM PO nosnusano ot-
CYTCTBME B KOHTUHEHTANIbHO-NPAaBOBON 1 OTeve-
CTBEHHOW JOKTPYHE COOTBETCTBYOLLMX NPaBOBbIX
KOHCTPYKLUIA 1 MOHMMAHUA CyfiHa KaK «OTBETUMKa»
Mo AeNIMKTHOMY UCKY.

HanpoTunB, HeNpuBbIYHbIE A1 KOHTMHEHTasb-
HbIX topuncToB GOPMYyNNPoBKY KOHBEHLMUN O CTON-
KHoBeHMsAX 1910 I. cBA3aHbl C KNaccnyeckom ass
AHMNMNCKOrO NMpaBa KOHCTPYKUMEN NCKa NpoTuB
cyaHa (action in rem).

Kak yka3biBanocb, OfHO U3 rnaBHbIX Npobnem
MOPCKOro npaBa ABAAETCA «MOMMKa» CyAHa, Npu-
UYMHKMBLUEro Bpep, 4O YXOha ero 13 nopTa uim cpa-
3y e nocsie NpubbITUS TyAa U3 OTKPbLITOrO MOPS.
B 6onblnHCTBE cnyyaeB y cygoBnagenbLla npo-
CTO HET MHOro UMYLLIeCTBA B 3TON OPUCANKLMN.
Ecnv noctpagasLwemy nuLy He yaacTca apectoBaTth
BMHOBHOE CYAHO, TO eMy npuaeTcs Nnbo oTnpas-
NATbCA B CYA APYrom opucamkumm, nnbo tam xe
MbITaTbCA MPVBECTY B UCMOJNTHEHE PELLeHMe cyaa
€ro rocyfiapcTBa, a 3TO MOXeT OblTb BeCbMa JOPOro
1 HeyaoOHo.

OpHako paxe yTobbl apecToBaTb CyHO, CHavana
CYA OOJIXKeH YCTaHOBUTb CBOIO IOPUCAUKLMIO Haf
OTBETUMKOM, YBEJOMWTb €ro O NPoLiecce, NpuBeyb
K Y4aCTUIO U COBMIOCTU UHbIE YCIIOBUA YECTHOTO
npouecca (fair hearing). NMosTomy NcToprUECKM
B aHIIUNCKOM MOPCKOM rnpaBe 6blia npugymaHa
0cob6an npaBoBaA KOHCTPYKUMA — UCK NpeabaB-
NANcA He NpoTMB cyaoBnagensua (in personam),
a NpoTnB camoro cyaHa (in rem)*. 310 no3sonsAeTt
3agepXnBaTb CyAHO B MOPTY A0 €ro peanunsauum
Mo pelueHnto cyga. Takaa nepcoHnduKaLms cygHa
6e3 Heob6XxoaMMOCTN COBNIOAEHUS BCEX NMpoLec-
cyanbHbIx npasun obecneunsaeT 3¢ deKTMBHOE
BO3MeLlleHne yObITKOB NuL, NoTepneBLUMX N3-3a
OencTBUN cyaHa (cypoBnagenbua, akumnaxka). Cy-

3 Tsimplis M. in: Maritime Law // Ed. by Baatz Y. Informa Law
from Routledge. 3¢ edition. 2014. P. 474-475.

. NYBJINKALUWA

JLOBnageneL, MOXeT BOBCE He NOABAATLCA B Cyfe,
€C/IN HE CYMTAET 3TO HY>KHbIM?',

Bo3MOKHO, CTporaa oTBETCTBEHHOCTb NPW CTOJ-
KHOBEHWY CyoB 13-3a ownbKky B MO aBTOHOMHO-
ro CyaHa BMOJIHe YK/aAblBaeTcA B JIOTVIKY TaKoM
«3IMaHCUMAUMM» CyaHa B MOPCKOM MpaBse.

o HacTosLero MOMeHTa NnonoXkeHnsa KoHBeH-
unm o ctonkHoBeHuAx 1910 r. u gybnupyowme
HopMmbl KTM PO npuxogunocb YmTtatb He COBCEM
OyKBaJIbHO, TaK KaK OUYEBUAHO, YTO peasibHbiM
BUHOBHWUKOM CTOJIKHOBEHUA ABNAETCA NMNO60 Me-
He[XMeHT, Tnbo 3Kknnax cygHa* MHbimn cnosa-
MU, aHTponomopdusm GpopmMynMpoBOK 3aKkoHa*>
Kasasica He bonee yem 06pa3HbIM BblpaXkeHrem*,
HanpoTuB, Tenepb Takue HOPMbI MONyYaT HOBOE
HanosIHeHMWe — B JOKTPYHe 06CyKatoT NpaBocy6b-
€KTHOCTb NICKYCCTBEHHOIO MHTENNEKTA, KOMMbIO-
TEepPHble CUCTEMbI CAMOCTOATENIbHO MPUHUMAIOT
CNOXHble peLleHA, @ BAHOBHOE B CTOJIKHOBEHUM
N0, KPOME NMPOrpaMMHOro obecrneyeHns, MOXeT
BOBCE OTCYTCTBOBaTb. [103TOMY 3aKOHOMEPHO, UTO
3apybeXkHble aBTOPbI YKa3bliBalOT Ha OyKBasbHOE
npoyteHne HOpM KOHBEHLMN O CTONKHOBEHUAX
1910 ., roe BOnpoc o Bo3MelleHnM yulepba npes-
MrUCaHO pellaTb He Yyepes BblACHEHNE BUHbI MO-
PSKOB, CyaoBnagenbLa, COOCTBEHHUKA U NHOTO
cybbeKTa npaBa, a UCKIOUNTENIbHO Yepes yCTa-
HOBJleHMe BUHOBHOTO cyfHa*®. CnefoBaTenbHO,
CcynoBnageneLl JOMXeH OTBeYaTb 3a CTOJIKHOBe-
Hue BCefCcTBMe owmnb6KM B 10 aBTOHOMHOTO CyfHa
Mo MOAENN CTPOrol OTBETCTBEHHOCTU, KaK ecsin Obl
CYOHO C «BUHOBHbIM» 10 6bI10 Npu3HaHo cybbek-
TOM MpaBa 1 IMYHO OTBEYASIO 33 AENINKT.

OTaenbHbIV BOMPOC COCTOUT B TOM, KaKum obpa-
30Mm OyfeT 3aKpenneH 3TOT HOBbIV CTaHZAPT OTBET-
CTBEHHOCTW cygoBnagenbLes. Hanpumep, B fOK-
TPUWHE yKe BbIABUralTCA NPeasIoXKEeHNA O NPUHSA-
TUN NPOPUIBHON MEXAYHAPOAHOWM KOHBEHL NS,
Ewe cnoxHee ckasaTb, Kak Takne HOBOBBeEHUS

31 Maritime Law by Christopher Hill. Informa Law from Rout-
ledge. 6" edition. 2003. P. 100.

32 Delgado R., Pablo J. Op. cit. P. 512; Van Hooydonk E. Op. cit.
P.421.

3 Ringbom H. et al. Op. cit. P. 171.

3 Marsden and Gault On Collisions at Sea // Ed. by Gault S.
(et. al.). 14* edition. Sweet & Maxwell, London. 2016. P. 12.
LnT. no: Gosch H. Op. cit. P. 34.

% Hanpumep, cm. Veal R, Ringbom H. Unmanned Ships and
the International Regulatory Framework // The Journal of
International Maritime Law. 2017. No. 23(2). P. 115-116;
Delgado R., Pablo J. Op. cit. P. 513.

36 Surian I. Op. cit. P. 109-119.
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6yayT BOCMPUHATLI B COO6LLECTBE Cy[OBNAAENbLEB.
NcTopua yxe 3HAeT criyyan NpUHATMA MeXayHa-
POAHbIX KOHBEHLIMIA, KOTOPbIE ObiNv Napau30BaHbl
BC/IeACTBUE VX OTTOPXKEHUSI OTPACIEBbIM COOOLLE-
ctBOMY,

Taknm 06pa3om, MOXKHO cenaTb BbIBOA O HEOO-
XOAUMOCTY BO3/I0XKEHWA B OyaAyLLem CTPOron oTeeT-
CTBEHHOCTV Ha CyfoBnajesnbLa 3a CTOIKHOBEHME
Cy[0B, BbI3BaHHOE OLUVGKOW B MPOrpaMmMHOM o6e-
CneYyeHnn ero cygHa. DTOT CTaHAAPT OTBETCTBEH-
HOCTW JOJIKEH ObITb YCTAHOBMEH MPSIMO U OTKPbI-
TO, @ He MPOBOANTLCA B KW3Hb NOJ MPUKPbLITUEM
3aBeIOMO HEBbIMOJIHMMOrO CTaHAapTa AOJIKHOMO
noseaeHus. Nocne Bo3mMelleHMA Bpeaa TPETbUM
nvuam cyaoBnagesnel NMeeT NpPaBo PerpeccHoro
TpeboBaHA K pa3paboTurKy nporpammHoro obe-
CrneyeHus, KOTopoe byaeT perynnpoBaTbCs 3aKiio-
YEHHbIM MEXAY HUMMW COTTaLLIEHNEM.

2.2, OmeemcmeeHHOCMb paspabomyuka
npoz2pammHo20 obecneyeHus

MeHsAeTcA v 4To-TO B OTBETCTBEHHOCTY pa3pa-
60oTuuka N0, ecnu n3-3a ero owmMbKM CyaHO HaHeC-
No Bpef, HarnpumMep, He MOPTOBbIM COOPYKEHUAM,
a Apyromy CyaHy npu CTONKHOBeHun? BepoAaTHo,
He meHAeTcA. Kak u npexpae, IT-komnaHnAa HeceT
NpPAMY0 OTBETCTBEHHOCTb nepes TpeTbuMin nu-
LlamMu 32 BUHOBHO AOMYLIEHHble OWNOKN Npun CO3-
JaHUN NPOrpammbl, UCKYCCTBEHHOIO VHTENNEKTa,
KOMMblOTEPHOM cMcTeMbl. [Tomnmo 3Toro, paspa-
60TUMK OyfeT HeCT OTBETCTBEHHOCTb Nepef BO3-
MeCTMBLUMM Bpe CyAoBnagenbLem, OiHako 3ToT
acneKT efBa /I NPUHAANEXMNT 061aCTU UMEHHO
aBTOHOMHOrO CyOXOACTBa.

EOVHCTBEHHBIN BOMPOC, KOTOPbIN 34eCb BO3-
MOKHO 3aTPOHYTb NoApobHee, 3TO BOMPOC O BO3-
MOXXHOCTU NpeabABAeHNA NCKa TpeTbero nmua
Hanpamyto K paspaboTtunky MO, ecnm owmnbka MO
npuBesa He TONbKO K AENVKTY, HO U K HAPYLLUEHWIO
CynoBnafenbLeM OroBOpa C TPETbUM JINLIOM.

Mo»kHo nogymatb, 4to npaswuna ct. 1095 1 B ue-
nom naparpada 3 rnasbl 59 K PO nprsBaHbI ycTa-
HOBUTb MCUYEPMbIBAKOLLNI NepeyeHb Cilyvaes, Npu
KOTOPbIX TPETbE NIMLO MOXET NPeabABUTL NPAMON
OEeNVKTHbIN UCK K MPOX3BOAMUTENIO TOBapa, umes
BO3MOXHOCTb BO3MECTUTb BpPef 3a cYeT CBOero
[LOrOBOPHOTrO JOMKHUKA.

3 Surian I. Op. cit. P. 109-119 (co ccbinkoit Ha “Reynolds F.
The Hague rules, the Hague-Visby rules, and the Hamburg
rules. Maritime Law Assoc. Aust. New Zeal. J. 1990;
1990:30-33").
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OfZHaKO MOXHO MPeanonoKuTb 1 TO, YTO CMbICIT
HopMbl cT. 1095 TK 3akntoyaeTca nvwb B 6e3BuU-
HOBHOW OTBETCTBEHHOCTV NPOW3BOAUTENA Nepeq
KOHEeYHbIM noTpebutenem. Ecnn paspabotunk
Mo cBoeli BUHe AoMNyCTW OWNOKY Npu CO34aHNm
NpPorpaMmmMHoro obecneyeHus, To OH BCerga fos-
»eH ObITb rOTOB K NPeAbABEHNIO K HEMY NPAMBbIX
OeNNKTHbIX TpeboBaHN U3 NPUYNHEHNA Bpeaa
Ha ocHoBaHuN CT. 1064 TK.

MocnenHee pelueHrie C 6oNbLUEN BEPOATHOCTHIO
CMOXKeT crpaBefnBo obecneuntb MHTepechl Nno-
CTpagaBLuero nMLa, 0Co6eHHO B CilyyasnX, Korga emy
He yaanocb apecTtoBaTb aBTOHOMHOE CYAHO UNn
CTOMMOCTb CyZIHa He NMOKpblila HAHECEHHOTO Bpe-
Ja. KaxkeTca cTpaHHOW TeopeTuyeckas cuTyaums,
Korga oTBeTCTBEHHOCTb pa3paboTumka 3aBucena
6bl OT AENCTBMI CyfOBNaAenbLa U TPETbEro 1A
— eCJI1 OHM He 3aK/IoUYUIv OTOBOP, TO OH OTBEYaEeT
Nno NPAMOMY MCKY, @ eC/Ii 3aK/I0UNN — TO TONbKO
Nno perpeccHoMy OroBOpHOMY TpeboBaHMIo Cy-
JoBnagenbLa.

Taknm ob6paszom, IT-koMnaHM AOMXKHbI ObITb ro-
TOBbI K BO3MOKHOMY MpeabABNEHNIO MPOTUB HUX
NCKOB He TOJIbKO 13-3a AeNTMKTOB aBTOHOMHOTO Cyf-
Ha, HO 1 13-3a JOFOBOPHbIX YObITKOB TPETLETO ML,
€C1 BUHOW TOMY CTaslo NPUHATNE NCKYCCTBEHHbIM
WHTENNeKTOM CyfiHa HernpaBUiibHbIX HaBUraLMOH-
HbIX U UHbIX peLleHnin. Kak 1 B paHee yNnoMyHaB-
LINXCA CUTYaUMAX, JOBOJIbHO OCTPO 3feChb BCTaeT
npobsiema CTPaxoBaHUA OTBETCTBEHHOCTM TaKMX
KOMMNaHWI, KoTopaa NoaniexXmT oTaeNbHOMY 13Y-
yeHwuto. HakoHeL, HepeLleHHbIM OCTaeTcsA BOMPOC
O TOM, HAaCKOJIbKO JlafieKo MOXET NMPOoCTMpPaTbCA
Takas CBA3b pa3paboTumka 1 ero npofyKTa, Tem
6onee B cdhepe cyrybo KOMMEPUECKMX OTHOLLIEHNI.

OcCHOBHbIe BbIBOAbI

Takum obpazom, cnegyeT No-Apyromy B3risaHyTb
Ha OTBETCTBEHHOCTb CyfoBnagesnbLa (HO He Ha OT-
BETCTBEHHOCTb pa3paboTuuka 10) B cnyyae npuum-
HeHVA Bpefa CTONKHOBEHMEM CY[0B 13-3a OLLINOKM
B MO aBTOHOMHOrO CyfHa.

B sToM cnTyaumm 6onee onpaBaaHHbIM ABNAETCA
BO3MeLleHne cygoBnagenbLem fake HeBUHOBHO
npuYnHeHHoro BpeAaa. bonee npegnouTnTenbHbLIM
ABNAETCA NPAMOE 3aKperneHne Takoro BbICOKOro
CTaHAapTa OTBETCTBEHHOCTM, YUTO HE NO3BONUT CyRYy
NAaTEeHTHO NPUMEHATb ero Nog npensorom BUHO-
BHOro HeobecneueHns cygoBnagenbLem mope-
XOAHOCTU cyaHa. MNpwn 3Tom 3a cygoBnagenbLem
CcoxpaHaeTca NpaBo perpeccHoro TpeboBaHuA



K IT-komnaHun, n Torga cypgy npeacTont N3yvmTb
He TONIbKO BUHOBHOCTb 3TOW KOMMaHUU, HO 1 CO-
AepKaHune 3aKNI0YEHHOro MeXay Hel 1 CyfoBna-
AenbLem Jorosopa.

Mpwy 3TOM B OTBETCTBEHHOCTM pa3paboTuMKoB
MO nepepn TpeTbUMM NLLAMM MO CYLLECTBY HAYETO
He MeHsaeTcA. bonee Toro, TeopeTnYeCcKy BO3MOX-
HO MpefbABNEHNE K HAM UCKOB He TOJIbKO U3-3a
CcoBepLUeHNA aBTOHOMHbIM CyAHOM AeNNKTa, HO 1
BCNeACTBUE [OrOBOPHbIX NOTEPb TPeTbero Anua,

. NYBJINKALUWA

ec/n yCTaHOBJIeHa BMHa pa3paboTtumka MO B BO3-
HUKHOBEHWM NporpaMmHon owmnbku. Kak n otHo-
cuTenbHo Bcel cdepbl aBTOHOMHOIO CYOXOACTBa,
OTAeNIbHOTO U3YYeHMA 3aCyKBaeT CTpaxoBaHme
OTBETCTBEHHOCTM Pa3paboTUMKOB B CBA3N C BKITIO-
YeHMeM UX B KPYr MNOTEHLMNANIbHO OTBETCTBEHHbIX
nuu. HakoHeL, CNoXHO CKa3aTb, HACKOJIbKO faneko
[OIMKHa NpoCcTUpaTbca nogobHas cBA3b pa3paboT-
YMKa 1 ero NpoAayKTa — 3TOT BONPOC 3aCy>KMBaeT
OTAENbHOro O6CYKAEHSA. =
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Autonomous Shipping in Russia:
Tortious Liability of Shipowners
and Software Developers. Part 2

In this article, the author continues the study of the allocation of tortious liability between the shipowner
and software developer in the case of harm to third parties due to an error of the artificial intelligence of
an autonomous vessel. Now the focus of attention shifts to the second of the two previously formulated
model situations, namely the infliction of harm due to a ship collision (on the basis of Russian law). This
analysis provides a new perspective on the standard of shipowner’s liability in a collision. Where harm
is caused by a software error of an autonomous vessel, it is more equitable to impose the burden of
strict liability on the shipowner for program errors. This approach should be pursued explicitly to avoid
a mixture of de jure strict liability and de facto strict liability imputed under the guise of a fault-based
breach of a duty to make a ship seaworthy. This does not exclude further recourse by the shipowner
against the software developer. On the contrary, as regards the liability of the software developer
towards third parties, the conclusions of the first part of the study remain valid: the software developer
may bear the liability for fault-based violations committed while creating the IT product. At the same
time, the question as to how far such a link between the software and its creator can be established
remains open.

Key words: autonomous shipping, tortious liability, strict liability, liability of shipowner, ship collision,
artificial intelligence, source of increased danger, actio in rem, seaworthiness of a ship.

1. Introduction The first part of the study focused on cases
where an autonomous vessel causes damage to

his paper proposes to explore further the objects other than another maritime vessel.? A dif-
problems of tortious liability' arising when an ferent model situation - a collision between an
autonomous ship under the control of artificial autonomous vessel and another vessel — will be
intelligence causes non-contractual damage. considered in this article. As it was before, the paper

is divided into two parts - on the liability of ship-

' It should be borne in mind that the words “tortious” and

“tort” are used in this and previous parts of the research

mainly in relation to delicts and delictual liability as un- 2 Kobchenko 1.S. Autonomous Shipping in Russia: Tortious
derstood in the civil law system, although “tort” and “de- Liability of Shipowners and Software Developers. Part 1 //
lict”are substantially different concepts. Maritime Law Journal. - 2021. - No. 4. - P. 54-60.
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owners and on the liability of software developers,
respectively.

2. Tortious Liability in Case of a Ship
Collision

2.1. Liability of the Shipowner
2.1.1. Current Liability Regime

A frequent cause of non-contractual damage
at sea is a ship collision. As mentioned above, un-
der the Merchant Shipping Code of the Russian
Federation (MSC RF), a collision is not only a colli-
sion between two moving ships but also an allision
between a moving ship and a ship anchored or
otherwise secured. At the same time, the notion
of collision is interpreted in maritime law broadly
to include incidents between two vessels without
direct physical contact. Foreign literature cites The
Royal Eagle as a case where the vessel sailed at ex-
cessive speed and caused waves to sink the other
vessel moored. The Admiralty Court held that this
interaction is a collision of ships.?

In any discussion of collision liability, the start-
ing point is Chapter XVII of the MSC RF, which is
based on the 1910 Convention for the Unification
of Certain Rules of Law with respect to Collisions
between Vessels (hereinafter — the 1910 Conven-
tion).*

According to paragraph 1 of Art. 311 of this
chapter, in case the collision is accidental (casus)
or caused by force majeure, as well as if it is im-
possible to determine the cause of the collision,
each person shall bear the losses he has suffered.
Furthermore, in accordance with Art. 312 of the
MSC RF, in case of a collision caused by the fault
of one of the vessels, the losses shall be borne by
the vessel liable for the collision. Finally, Art. 315
establishes the presumption of innocence of each
vessel involved in the collision.

It can be seen that the special rules of the
MSC RF generally correspond to the rule contained
in paragraph 2 of section 3 of Art. 1079 of the Civil
Code of the Russian Federation (CC RF), according

3 See Gosch H. Legal Analysis of Collision Liability in the Con-
text of Unmanned Shipping: Graduate Thesis. Lund Uni-
versity, 2019. P. 32-33 (with reference to “The Royal Eagle
(1950) 84 Lloyd's Rep. 543").

4 Convention for the Unification of Certain Rules of Law with

respect to Collisions between Vessels (Brussels, 23 Septem-
ber 1910) (as of 27 May 1967).
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to which the damage caused by the interaction
of sources of increased danger (hereinafter also
referred to as SID) is compensated on a common
basis (as it would be in the case of interaction of
several “non-sources” of increased danger).

Similarly to what is defined by the general tort
law rules, the shipowner is released from liability if
the damage was caused by accident, force majeure,
or impossibility to show the cause of the damage.
However, the presumption of innocence of a vessel
in a collision remains an important feature of mari-
time law. In the vast majority of cases, a collision is
caused either by negligent acts of the crew of one
or both of the vessels or improper management of
the shipowners (for example, lack of proper mainte-
nance). It goes without saying that the shipowner
is always responsible for the actions of the crew he
has hired. Fault in a collision is usually established
by checking the actions of the persons responsible
for compliance with international requlations — the
International Regulations for Preventing Collisions
at Sea, 1972 (COLREGs),” the International Conven-
tion for the Safety of Life at Sea, 1974 (SOLAS),® the
International Convention on Standards of Training,
Certification and Watchkeeping for Seafarers, 1978
(STCW),” and others.2

2.1.2. Statement of the Problem of Shipowner’s
Liability for a Collision Caused by an Error in the
Autonomous Vessel’s Software

When describing a shipowner’s liability for dam-
age to an object other than a seagoing vessel, the
notion of a source of increased danger is inevitably
the subject of attention. The recognition of an au-
tonomous vessel as a source of increased danger
and the shipowner as the owner of such a source
was sufficient to conclude that there should be
strict liability imposed for a tort against a third
party. The question of the shipowner’s fault in the
software error or even the question of fault in the

5 Convention on the International Regulations for Prevent-
ing Collisions at Sea (London, 20 October 1972) (as of 04
December 2013).

¢ International Convention for the Safety of Life at Sea
(SOLAS) (London, 1 November 1974) (as of 24 May 2018).

7 International Convention on Standards of Training, Certi-
fication and Watchkeeping for Seafarers (London, 7 July
1978).

& See also Egorov L.M. in: Commentary on the Merchant
Shipping Code of the Russian Federation / ed. by G.G. Iva-
nov // Moscow: Spark, 2000. Commentary to Article 312.
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hacking of the autonomous vessel by cybercrimi-
nals was irrelevant.

In contrast, a different standard of liability has
traditionally been applied in ship collisions. Unless
the injured party provides sufficient evidence of
the fault of the crew or management of the oth-
er vessel, the recovery of the losses suffered will
be dismissed. As a consequence, all of the foreign
authors rightly point out that as the autonomy of
seagoing vessels increases, significant problems
will arise in establishing liability of shipowners for
ship collisions.

As mentioned earlier, fully autonomous vessels
sail exclusively on the basis of commands from ar-
tificial intelligence or other software, and human
control is eliminated here. Semi-autonomous ves-
sels, on the other hand, either navigate in “auto-
pilot” mode but with the help of Al (which makes
them quite similar to fully autonomous vessels),
or they are controlled by a remote operator who
uses the Al as only an assistant in avoiding steering
errors. Consequently, a collision between an auton-
omous vessel and another vessel is very likely to
occur solely due to an error in the vessel’s software,
in which case the fault of the shipowner just cannot
be established.’

Such a result is primarily connected to the
aforementioned features of artificial intelligence:
in addition to installing software and performing
other auxiliary actions, the shipowner is not able
to identify and repair in advance defects in the Al
algorithms. In the field of autonomous shipping,
the problem of the shipowner’s unconditional in-
nocence in a collision involving his vessel seems to
be one of the most difficult to solve as for today.
Some possible ways of resolving this problem will
be explored below.

9 Lee TK. Liability of Autonomous Ship: The Scandinavian
Perspective: Master Thesis. University of Oslo, 2016. P. 19—
22; Gosch H. Op. cit. P. 42-43; Osmo I.L. Shipowner’s Liabil-
ity for Unmanned Ships. Can Existing Legislation Handle
the Challenges of the Future? Master Thesis. University of
Oslo, 2017. P. 31-32; Surian I. A Legal Analysis of the Col-
lision and Strict Liability Framework for the Shipowner of
Unmanned and Autonomous Vessels (South Africa) // The
1%t International Conference on Maritime Education and
Development. Ed. by Bauk S., li¢cev S.D. Springer, Cham.
2021. P. 109-119; Ringbom H. et al. Charting Regulatory
Frameworks for Maritime Autonomous Surface Ship Test-
ing, Pilots, and Commercial Deployments / Ministry of
Transport and Communications. Helsinki, 2020. P. 170-
185; Analysis of Regulatory Barriers to the Use of Autono-
mous Ships. Final Report / Danish Maritime Authority. Co-
penhagen, 2017. P. 32.
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2.1.3. Options for Dealing with the Fault (Inno-
cence) of the Shipowner

I. Extremely high standard of conduct, or de
facto strict liability of the shipowner

It is traditional for maritime law to govern in
detail the responsibilities of the shipowner to main-
tain the vessel in a proper condition. Of course,
in the case of autonomous vessels, these duties
will remain in full force and will be supplemented
by requirements to install software updates, com-
ply with the instructions issued by the software
developer (the so-called “manuals”), and so on.™
However, it may be very difficult to determine what
is the proper level of a shipowner's reasonable and
bona fide conduct. Therefore, it is possible that one
solution to the identified problem would be to dis-
tort the assessment of the shipowner’s fault and
impose very stringent duties of prior inspection of
the autonomous vessel, which would turn de jure
fault-based liability for failures in the ship’s machin-
ery into de facto strict liability."

Such a solution would not be revolutionary,
since, with the technical development of ship
mechanisms, courts of some jurisdictions have al-
ready begun to apply de facto strict liability to ship-
owners for any breakdowns in the ships.’? Given
the well-known trend in Russian jurisprudence to
replace the fault-based liability with strict liability
independent of the conduct of the tortfeasor, it
can be assumed that the Russian legal system will
also serve as an example of establishing de facto
strict liability.

As pointed out by Norwegian researchers, ex-
amples of the application of an extremely high
standard of conduct, which equals to de facto
strict liability, can be found in Scandinavian case
law. For example, in the Bravur case, the ship’s
steering gear failed while mooring. It was found
that the breakdown could have been solely the
fault of the vessel’s manufacturer, but both first
and appeal instances held the shipowner liable
for tort.™

0 lbid.
" Ringbom H. et al. Op. cit. P. 172.
2 |bid. P. 173.

13 Zulueta Solera C. An Evaluation of the Shipowner’s Liability
Challenges arising out of Autonomous and Remote-Con-
trolled Vessels: Are these new issues covered under P&I
insurance? Master Thesis. University of Oslo, 2020. P. 18;
Lee T.K. Op. cit. P. 20 (with reference to “ND 1995.163 DSC
Bravur”).



What arguments do or can the courts use to
impose liability on the shipowner in such situa-
tions? The key argument here is a fault-based failure
to ensure the seaworthiness of the vessel (see the
Bravur case). For example, paragraph 1 of Art. 124
of the MSC RF stipulates the carrier’s obligation to
make the vessel seaworthy in advance, including
ensuring that it is technically seaworthy, sufficiently
equipped, and manned.

In is also noted in the foreign literature that fail-
ure to secure the seaworthiness of a vessel may be
derived from “unseaworthiness or breakdown of
machinery”." However, the problem is that the as-
surance of seaworthiness is not an absolute guaran-
tee but rather a due diligence obligation.' In other
words, the shipowner is only liable for the unsea-
worthiness of the vessel if his fault is found.'® More-
over, under paragraph 2 of Art. 124 of the MSC RF,
the carrier is not liable for unseaworthiness caused
by hidden defects of the ship.

It can be assumed that defects in the artificial
intelligence of an autonomous vessel, which the
shipowner cannot identify and correct in advance,
are such hidden defects. Consequently, even in
terms of the seaworthiness of the vessel, the con-
duct of a normal owner of an autonomous vessel
would be faultless. It should be said that the courts
in such a case do or will do the same to shipowners
as they often do to owners of so-called controlled
things. Such things are not sources of increased
danger but have such strict requirements for their
maintenance that these requirements deprive the
owner of any possibility of proving his innocence."”
The most famous example here is the flooding of
downstairs neighbours due to a burst water pipe
in the flat above.

' Force R. Admiralty and Maritime Law. Second Edition.
2013 // Federal Judicial Center. [Electronic resource]. URL:
https://www.fic.gov/sites/default/files/2014/Admiralty2d.
pdf. P. 134 (accessed 1 April 2022).

> Delgado R., Pablo J. The Legal Challenges of Unmanned
Ships in the Private Maritime Law: What Laws Would You
Change? // Maritime, Port and Transport Law between
Legacies of the Past and Modernisation. 2018.Vol. 5. P. 521.

16 Kalpin A.G. in: Commentary to the Merchant Shipping
Code of the Russian Federation / ed. by G.G. lvanov // Mos-
cow: Spark, 2000. Commentary to Article 203.

7. Startseva Yu.V. Principle of Guilt and Liability for Damage
Caused by a Source of Increased Danger // Experience of
Civil Law Research: Collection of Articles / Authors of the
collection and main eds: A.M. Shirvindt, N.B. Shcherba-
kov. Issue 3: special issue in honour of the anniversary of
Professor Evgeny Alekseevich Sukhanov. Moscow: Statut,
2019.-P.323-324.
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Finally, it is needed to explore the suitability of
the above approach from a legal policy perspective.
It appears that any inconsistency between de jure
and de facto regulation is not practical for the law
system. Consequently, both the widespread ten-
dency in Russian jurisprudence described above
and the retention of a purely formal criterion of
fault to hide the actual strict liability of shipowners
are not satisfactory. As the Finnish authors point
out, “Interpreting the statute to provide for de facto
strictly liability could ameliorate the problem, yet
be intellectually dishonest”.®

Il. De jure and de facto strict liability of the
shipowner

The proposal to raise explicitly the standard of
liability of the owner of an autonomous vessel for
a collision is dominant in the researches on the
topic. Moreover, it can be said that for collisions
caused by an error in an autonomous vessel’s soft-
ware, all authors now either predict or argue for
the imposition of strict liability on the shipowner.
In addition, the Russian drafters of the relevant reg-
ulatory changes also say that the shipowner should
continue to bear all losses arising from maritime
accidents.” Of course, he is also entitled to make
a separate claim against the software developer,
which is highly likely to be governed in advance in
their license or other agreement. In this context,
it is impossible not to agree with the foreign col-
leagues. Such a rigid approach to collision liability
for the owner of an autonomous vessel can be jus-
tified by the following arguments.

First and foremost, application of strict liabili-
ty in the sphere of such disruptive, complex, and
ambiguous in terms of safety technologies will be
in line with general trends in maritime law. These
trends are the tightening of the grounds of tortious
and contractual liability in the field of new forms of
energy in transport.?°

It is connected to the following two points.

1. Firstly, it is the owner of the autonomous
vessel who alone gains benefit from the use of
the newest but possibly dangerous equipment /
machinery. Thus, imposing strict liability on him

8 Ringbom H. et al. Op. cit. P. 173.

1 Conference “Autonomous Ships - is It Progress or a Dead
End?”//YouTube. [Electronic resource]. URL: https://www.
youtube.com/watch?v=gKxMPfvow5Q (accessed 01 April
2022).

20 Makovsky A.L.in: Ivanov G.G. Private International Maritime
Law / G.G. Ivanov, A.L. Makovsky. Leningrad: Shipbuilding,
1984. - P. 80.
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would be a kind of “compensation” to society for
the increased risk of harm.?" Moreover, imposing
strict liability will encourage the shipowner to con-
tinually improve the technical equipment of the
autonomous vessel, as has been the case in the
past with trains and cars.? It can be seen that these
and similar arguments are also used to justify strict
liability of the owner of a SID.

Given that under Russian law there is no ob-
stacle to recognising the software as a separate
SID within another SID (autonomous vessel),” then
a kind of “double” liability of the SID owner can be
developed. Firstly, the shipowner is liable for the
vessel that is usually a dangerous machine. How-
ever, in the case of a collision, this does not matter
as there is a similar SID (vessel) on the opposite
side. Therefore, a kind of “second tier” of liability
is then used, and the shipowner is held liable for
the autonomous vessel’s software, which serves
as a second, additional source of danger. In other
words, putting a dangerous seagoing vessel at the
disposal of a“dangerous” artificial intelligence mul-
tiplies the shipowner’s liability.

Finally, it is important to keep in mind the spe-
cifics of operating an autonomous vessel whose
crew is not onboard and does not risk being left on
the high seas and — which is often the case - being
killed in a collision or being prosecuted in a foreign
jurisdiction, and therefore this crew is less motivat-
ed to prevent collisions.?*

However, all these arguments do not answer
the question of what to do when two autonomous
ships collide. It seems that the only solution here
is to “infiltrate” the “brains” of each of the collided
vessels and compare whose software acted (more)
“in fault’, that is made the wrong calculations. This
“fault” can then be imputed to the shipowner.?®

21 LeeT K. Op.cit. P.20-21; Delgado R., Pablo J. Op. cit. P. 513—
514; Surian I. Op. cit. P. 109-119 (with reference to“P. Zam-
pella, Maritime and air law facing unmanned vehicle tech-
nology, Unpublished PhD thesis, Universita degli Studi di
Cagliari, Italy, 2019, pp. 17,215-217,219").

22 |bid (with reference to “Neethling J, Potgieter JM, et al. Law
of Delict. 7. Durban: LexisNexis; 2015").

2 On the absence of numerus clausus of sources of in-
creased danger in the Civil Code of Russia and the possi-
bility to qualify software and artificial intelligence as SID,
see: Yagelnitsky A.A. in: Civil Law: Textbook: in 4 Vols // Ed.
by E.A. Sukhanov. 2" ed., rev. and suppl. Moscow: Statut,
2020. Vol. 4: Certain Types of Obligations. — P. 509.

2 Van Hooydonk E. Op. cit. P. 417.

% Autonomous Ships: Policy, Regulation and Liability Webi-
nar // YouTube. [Electronic resource]. URL: https://www.
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Another option, which has long been suggested in
the foreign literature for car accidents, is to allocate
liability on the basis of the initial degree of danger
or likelihood of harm as regards each vehicle with-
out examining other aspects of the tort commit-
ted.?® However, it is not clear whether and how it
is possible to calculate in advance which software
is undoubtedly more dangerous.

2. Secondly, the well-known problems of “catch-
ing” the vessel in fault and her owner (who is often
an offshore company) are extremely important. In
addition, the vessel herself may not be a valuable
asset after a collision — for example, the cost of lift-
ing the vessel from the seabed may far exceed her
value.

These arguments also relate to the reluctance
to shift the problems of finding the liable party,
pursuing direct claim against the software devel-
oper, and taking other actions to the aggrieved
party. As shown in the literature, strict liability of
the shipowner is necessary to better the lot of
the aggrieved party. At the same time, it is true
that the recovery of compensation from the soft-
ware developer is a concern for the shipowner if
the cause of the collision is a technical failure of
his ship.?” Finally, shipowners are generally the
biggest actors in the industry who can take the
risk of liability into account when building their
business and obtain appropriate insurance cov-
erage.?®

In this context, it should be mentioned that
a well-known solution to the problem of increasing
risks in an industry is the introduction of increased
financial security - compulsory insurance. The re-
cent regulation of civilian drones in the European
Union and Germany in particular may serve as an
example. The cautious attitude of German law to-
wards drones is represented in two measures taken.
Firstly, drones are generally recognised as sourc-
es of increased danger.?? Secondly, a multitude of
public law duties are imposed in connection with

youtube.com/watch?v=cmvhlO5j3cg (accessed 1 April
2022).

% Calabresi G. The Decision for Accidents: An Approach
to Non-Fault Allocation of Costs // Harvard Law Review.
Vol. 78.1965. No. 4. P. 713-745.

¥ Osmo L. Op.cit. P.42-43.

% Analysis of Regulatory Barriers to the Use of Autonomous
Ships. Final Report / Danish Maritime Authority. Copenha-
gen, 2017.P.32.

2 Fuchs M., Pauker W., Baumgdirtner A. Delikts- und Schadens-
ersatzrecht. 9. Auflage. Springer, 2017.S. 296-297.



drones’ operation, including compulsory liability
insurance.®

Last but not least, the argument in favour of
strict liability of the owner of an autonomous vessel
is a well-known personification of ships in maritime
law. Even on the basis of the previously mentioned
Articles 312 and 315 of the MSC RF, it can be no-
ticed that the Code seems to give a juridical person-
ality to a seagoing vessel. As a matter of fact, these
articles are named “The Fault of a Ship in Collision”
and “Presumption of Innocence of Ships” accord-
ingly. The same applies to Art. 313 (“The Fault of
Two and More Ships in Collision”).

This unusual (for lawyers of the civil law sys-
tem) approach to the juridical personality of the
seagoing vessel is directly related to the text of
the original source of the according chapter of the
MSC RF - it is the 1910 Convention. For example,
the wording of Art. 3 of the Convention (“If the col-
lision is caused by the fault of one of the vessels”)
has been adapted in Art. 312 of the MSC RF as the
condition “B cnyyae, ecnum CTONKHOBEHWE CYAOB
NpPoK30LWLIIOo Mo BMHe ogHoro n3 cypos” (basically,
itis a literal translation from English into Russian).
Furthermore, the content of the Convention was
predetermined by English law.

Just as an aside, it is interesting to notice the
selection made when the rules of the 1910 Con-
vention have been incorporated into the MSC RF.
For example, Art. 3 of the Convention (see above)
reads as “If the collision is caused by the fault of
one of the vessels, liability to make good the dam-
ages attaches to the one which has committed
the fault” At the same time, Art. 312 of the MSC
RF uses the wording “the one [shipowner] who is
liable for the collision shall bear the losses”. Sim-
ilarly, the wording of paragraph 3 of Art. 4 of the
Convention “the vessels in fault are jointly as well
as severally liable” and “she [the vessel] ought ul-
timately to bear” reads in the Russian adaptation
(paragraph 2 of Art. 313 of the MSC RF) as “the
shipowners... are jointly and severally liable” and
“the shipowner who paid the greater sum"”. Obvi-
ously, the wording of the MSC RF was influenced
by the absence in the civil law system as well as in
domestic jurisprudence of relevant legal construc-
tions and understanding of a ship as a“defendant”
in a tort action.

3 Drohnengesetze in Deutschland // Drohnen-Camp. [Elek-
tronische ressource]. URL: https://drohnen-camp.de/
drohnen-gesetze-in-deutschland (Abruf 01.04.2022).
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In contrast, the language of the 1910 Conven-
tion relates to the classic English law doctrine of
a claim against the vessel (action in rem).

As pointed out, one of the main problems in
merchant shipping is “catching” the vessel that
caused the damage before she leaves a port or
immediately after she calls at the port. In most
cases, the shipowner just do not have other prop-
erty in this jurisdiction. If the injured party fails to
arrest the liable vessel, this party will either have
to resort to court proceedings in another juris-
diction or try to enforce a judgment in another
jurisdiction, which can be very expensive and in-
convenient.

However, even to arrest a ship, the court have
to establish jurisdiction over the defendant, notify
the defendant of the proceedings, and comply with
other requirements (fair hearing). Consequently,
English maritime law came up historically with
a special legal doctrine - the claim was not brought
against the shipowner (in personam), but against
the ship herself (in rem).3' This allows to arrest the
ship in port until she is sold under the court or-
der. This personification of the vessel (without the
necessity to follow all the procedural rules) pro-
vides effective instrument for persons injured by
the vessel (shipowner, crew). The shipowner might
not appear in court at all if he does not consider it
necessary.*?

It can be said that strict liability in a ship collision
caused by an error in the software of an autono-
mous vessel fits well with the trend of such “eman-
cipation” of the vessel existing in maritime law.

Up to now the rules of the 1910 Convention and
the same rules of the MSC RF should not have been
interpreted literally, as it is obvious that the real
cause of the collision is either the management or
the crew of the ship.?® In other words, the anthro-
pomorphic wording of the law** seemed to be no
more than a figurative expression.*> On the con-
trary, such rules now can be seen in a new perspec-
tive — the researchers discuss the juridical persona-

31 Tsimplis M. in: Maritime Law // Ed. by Baatz Y. Informa Law
from Routledge. 3 edition. 2014. P. 474-475.

32 Maritime Law by Christopher Hill. Informa Law from Rout-
ledge. 6th edition. 2003. P. 100.

3 Delgado R., Pablo J. Op. cit. P. 512; Van Hooydonk E. Op. cit.
P.421.

3 Ringbom H. et al. Op. cit. P. 171.

% Marsden and Gault On Collisions at Sea // Ed. by Gault S.
(et. al.). 14" edition. Sweet & Maxwell, London. 2016. P. 12.
Cited by Gosch H. Op. cit. P. 34.
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lity of artificial intelligence, computer systems make
complex decisions on their own, and there may be
no person at all liable for the collision but the Al.
Therefore, it is natural that foreign authors point
to a literal reading of the 1910 Convention, where
the question of compensation is resolved not by
determining the fault of the seafarers, shipowner,
registered owner, or other juridical person, but only
by establishing the vessel in fault.*®* Consequent-
ly, the shipowner should be liable for a collision
caused by a software error of an autonomous ship
under the strict liability model, as if the ship with
the “software in fault” was held a juridical person
that is personally liable for the tort.

A separate question is how this new standard
of liability for shipowners will be stipulated. For ex-
ample, there are already proposals in the literature
for the adoption of a relevant international con-
vention.*” It is even more difficult to say how such
innovations will be accepted in the shipowners’
community. History is full of cases of international
conventions being paralysed as a result of their
rejection by the community.?®

Thus, it can be concluded that strict liability
should be imposed in the future on shipowners
for ship collisions caused by an error in their ship’s
software. This standard of liability should be estab-
lished explicitly, rather than implemented under
the guise of an unachievable standard of proper
conduct. When third parties are compensated,
the shipowner is entitled to recourse against the
software developer, which will be governed by an
agreement between them.

2.2, Liability of the Software Developer

Does anything change in the liability of the soft-
ware developer if, for example, his mistake made
the vessel collide with another vessel? Probably
not. As it was before, the IT company is directly
liable to third parties for fault-based errors commit-
ted while developing the software (artificial intelli-
gence, computer system). Moreover, the developer
will be liable to the shipowner for losses caused,

% For example, see Veal R, Ringbom H. Unmanned Ships and
the International Regulatory Framework // The Journal of
International Maritime Law. 2017. No. 23(2). P. 115-116;
Delgado R., Pablo J. Op. cit. P. 513.

37 Surian I. Op. cit. P. 109-119.

% |bid (with reference to “Reynolds F. The Hague rules, the
Hague-Visby rules, and the Hamburg rules. Maritime Law
Assoc. Aust. New Zeal. J. 1990; 1990:30-33").
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but this aspect is barely specific for the autono-
mous shipping.

The only issue that may be discussed in more
detail here is the possibility of a third party claim
directly against the software developer in case the
software error has not only resulted in a tort, but
also caused a breach of contract between the ship-
owner and the third party.

One might think that the rules of Art. 1095 and
generally paragraph 3 of Chapter 59 of the CC RF
are supposed to establish an exhaustive list of cases
when a third party may bring a direct tort action
against the manufacturer of the goods even when
he is entitled to obtain compensation from his
debtor under the contract.

However, it can also be assumed that the mean-
ing of Art. 1095 of the CC RF applies only to the
manufacturer’s strict liability towards the end con-
sumer. If the developer made a mistake by his own
fault while creating the software, then he should
always be ready for a direct tort claim against him
on the basis of Art. 1064 of the CC RF (General Bases
of Liability for the Causing of Harm).

The latter solution is more likely to ensure
enough the interests of the injured party, especially
in cases where such party failed to arrest the auton-
omous vessel or where the value of the vessel does
not cover the damage caused. It seems strange that
the developer’s liability would depend on the ac-
tions of the shipowner and the third party - if they
did not make a contract, the developer would be
liable under a direct claim by the third party, and if
they did, then the developer would be liable only
under the shipowner’s contractual claim.

Thus, IT companies should be ready for possi-
ble claims against them, not only for torts of an
autonomous vessel but also for contractual losses
of a third party if the vessel’s artificial intelligence
was responsible for making incorrect navigational
and other decisions. As in the abovementioned
situations, the problem of liability insurance for
such companies is quite acute and is subject to a
separate study. Finally, the question remains as to
how far such a link between the developer and his
product can extend, especially as regards purely
commercial transactions.

Main Conclusions
Consequently, a different view should be taken

of the liability of the shipowner (but not the liabil-
ity of the software developer) in the situation of



collision caused by an error in the software of an
autonomous vessel.

In this situation, it is more appropriate for the
shipowner to compensate even the losses caused
without his fault or fault of the crew. It is preferable
to establish such a high standard of liability directly,
which will prevent the courts from applying it implic-
itly under the guise of the shipowner’s fault-based
failure to ensure the seaworthiness of the ship. The
shipowner retains the right of recourse against the IT
company and the court will have to examine not only
the fault of the company but also the contents of the
contract between the company and the shipowner.

I1l. PUBLICATIONS

There is essentially no change in the liability of
the software developers to third parties. Moreover,
it is theoretically possible to sue them not only for
the tort of autonomous vessel but also for contrac-
tual losses of a third party in case it is proven that
the software developer is in fault for the software
error. Similar to the whole sphere of autonomous
shipping, developers' liability insurance needs to
be researched separately given the possible im-
position of liability on them. Finally, it is difficult to
say how far such a link between the developer and
his product should extend - this issue deserves a
separate discussion. =
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V. Ob30P HOBNHOK JINTEPATYPbBI MO MOPCKOMY TTPABY

1. Tanauran-mn., T.C., Ky6enb, C.B., Mapa-
uct, ®J1. n Casepneng, [I.A. AOmupanmelickoe
npaeo: Kpamkoe u3snoxeHue (8-e nusp.) | Galli-
ganJr, T.C, Kuebel, S. B., Maraist, F. L., & Suther-
land, D.A. (2022). Admiralty in a nutshell (8" ed.).
West Academic Publishing.

B 37Ol KHMre paccmaTpurBaloTCcA MopcKoe fJe-
JIMKTHOE MPaBo, NPaBO CTONIKHOBEHUIA, CKW O TPaB-
Max PaboTHUKOB, MPUUYMHEHMM CMEPTU 1 TPaBMaXx
Ha MopCKMx nNnatopmax. B Heln paccmaTtpuBatoTca
3a/10rM Ha MOpPCKOe NMYLLIECTBO Y TPYAOBOW AOro-
BOP MOpsKa, 3apaboTHas nnata 1 yperynmpoBaHue
npeTeH3uii. B paboTe Takxe nccnenyoTca Mopckoe
CTpaxoBaHwue, BYKCMPOBKa 1 TIOLMAHCKasA NPoBOA-
Ka, cnacaHue n obuian aBapua. Takxke paccmaTpu-
BAOTCA CYBEPEHHbIN UMMYHUTET, CONMaapHasn oT-
BETCTBEHHOCTb, BO3MeELLEeHVEe NOTepPb U YObITKOB,
orpaHvyeHne oTBETCTBEHHOCTU, MECTO 1 NpoLie-
Aypa pacCMOTPEHUA MOPCKUX NCKOB.

2. TyamaH, K. FOpucoukyus npubpexxHoix 20-
cyoapcme Hao 6uosio2uyecKumMu pecypcamu 8 uc-
KntoyumenvHol 3koHomu4Yeckoli 30He | Good-
man, C. (2022). Coastal state jurisdiction over
living resources in the exclusive economic zone.
Oxford University Press.

CornacHo KoHaeHuumr OOH no mopckomy npaBy
1982 rofia, NnpubpexHble rocyaapcTsa NMEKT CyBe-
peHHbIe NpaBa Ha pa3BefKy, SKCrTyaTaLuio, coxpa-
HeHVe 1 yrnpaBneHne 61oNorMyeckmmn pecypcamm
B NCKJTOUYUTENbHOM SKOHOMMYECKOW 30He (/33)
NpoTAXKeHHOCTbo 200 MopcKmx Munb. OgHaKo, cny-
cta 40 net nocne NpuHATMA KOHBEHUWN, BCe eLe
cywecTByeT 6onbluana HeonpeaeneHHoCTb B OT-
HOLLeHUN xapaKkTepa 1 obbema 3TUX CyBEepPEHHbIX
npas.. B 3To KHUre paccmaTtpurBatoTca cnocobbl,
C NOMOLLbIO KOTOPbIX MPUOpPeXKHbIe rocyaapcTsa
MOTYT OCYLLEeCTBAATb BNAaCTb HA OCHOBE CBOUX CY-
BEpPEHHbIX NMpaB Ha bronornyeckme pecypcobl B 133.
ABTOp uccnepyert KntoyeBble MOHATUA — «PblOOSIOB-
CTBO» U «[eATeNIbHOCTb, CBA3aHHaA C pblibosoB-
CTBOM>, — YTOObI ONpefennTb, Kakme cyfa U Kakas
LEeATeNbHOCTb MOTYT pPerynnpoBaTbca Npubpex-
HbIMW FOCyfapCcTBaMy, pacCMaTPUBaET KpUTepum
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N YCNOBUsA, KOTOpble NpUOpexHble rocyaapcTBa
MOTYT NPUMEHATb B paMKax PerynmpoBaHua NHO-
CTpaHHOro AOCTYyMa K CBOUM pecypcam, a Takxe pe-
rynvpoBaHve HelMLUEeH3MPOBAHHbBIX MHOCTPAHHbIX
PblI6ONOBHBIX CYAOB, C/IefYOLKX TPAH3UTOM Yepe3
M33. ABTOp Takxe uccnegyet, Kak Takue npasuna
MoryT 6bITb 06ecneveHbl B npegenax M33, n obcto-
ATENbCTBA, NP KOTOPbIX MPAaBONPUMEHEHNE MOXET
OCyLIeCTBAATbCA 3a Npefenamn V33 B pamkax npa-
Ba NpecsiefoBaHuA.

3. bayran C., Comep b. n TerreH60pH A. Ho-
seliwiue mexHoJ102UU, U3MeHeHue Kiumama u cy-
doxodcmeo | Baughen, S., Soyer, B., & Tetten-
born, A. (Eds.). (2022). Disruptive technologies,
climate change and shipping. Informa Law from
Routledge.

B 31Ol KHUre aHaNV3NpyeTCA BO3AENCTBUE ABYX
MM3HEHHO BaXKHblX COBPeMEHHbIX GpaKTopOB BNUA-
HMA Ha CYAOXOAHOE NPaBO Y NPAKTUKY: HOBENLLIMX
TEXHONOIMNIN U U3MEHeHNA KnmaTa. KHura paccma-
TPWBAET BAUSHME HOBEWNLINX TEXHOMOTNI, yaensas
ocoboe BHYMaHVe BO3MOXHbIM Mpobiemam 1 He-
pelleHHbIM BONpocam, 0COBEHHO B OTHOLLEHUM
CYLLECTBYHOLMX M MOTEHLMANbHBIX YaCTHOMPABO-
BbIX 06A3aTENbCTB, Y KOHLUEHTPUPYETCA (C MO3ULMIA
AHMMUNCKOro, eBPOMNeNCKOro 1 MeXayHapoaHoro
npasa) Ha NPaBOBbIX NOC/EACTBUAX N3MEHEHNUA
KAMmaTa 1 CBA3AHHbBIX C HAM 3KONOrMYeCcKnx pu-
CKOB B CYJOXOAHOM CEKTOpe.

4. benntmaH, C. Ceo600a cyooxoocmea 8 A3u-
amcko-TuxookeaHCKOM peauoHe: cmpameauye-
CKue, nolumuYyecKkue u npasossie paKkmopel |
Bateman, S. (2021). Freedoms of navigation in
the Asia-Pacific region: strategic, political and
legal factors. Routledge.

HeobxoanmocTb cBO60AbI CYyAOXOACTBA B peru-
OHanbHbIX BOJAX YacTo YNOMMUHAETCA B 3aABJIEHNAX
Ha pervoHanbHbIX popymax, OgHaKO OTCYTCTBYeT
o6LLee NOHUMaHKMe TOro, YTo NPeACTaBAAeT CO60M
KOHKpeTHaa cBobofa CyAoXOACTBa UM COOTBET-
CTBYIOLLMI 3aKOH. B 3TOW KHUre paccmaTtpurBaeTcs,
KaK nepeceKkaloTca npasBo, NOAUTMKa 1 CTpaTerns



C Uenbio NpeacTaBneHna pasiMyHbIX TOYeEK 3pe-
HUA Ha cBobOAYy cynoxoacTBa B A3maTtcko-Tuxo-
OKEeaHCKOM pervoHe. 3Tn cBob6oabl OUEHb BaXHbl
WMEHHO 3[eCb, B 3TOM OTINYNTENIbHOM MOPCKOM
pervoHe, HoO BO3HUMKAKT NPob6emMbl C TOJIKOBa-
HMEM HAaBUTALMOHHbIX PEXVMOB B COOTBETCTBUM
C MOPCKUM My6AMYHbIM NMPaBoOM. T BOMPOCHI
nccnepyroTca 3gecb € NO3NLUIA MaBHbIX NpoTaro-
HNCTOB B a3maTckux Bogax — CLUA n Kutasa — ¢ ux
[pe3Ko NPOTUBOMONOXKHbIMY B3rnagamun. KHura 3a-
BepLuaeTca obCcyKaeHNeM nepcneKkTmB nmbo pas-
peLleHnA 3TUX NPOTMBOMONOXHbIX TOYEK 3peHus,
nn6o paspaboTKn Mep Mo yKpenneHuo JOBepus,
KOTOpble MO3BONMAN Obl CHU3UTb PUCKN MOPCKUX
WHUNOEHTOB.

5. Poy6o1am, M. Ceo600HbIe nopmbl U c80-
600HbIe 30HbI: Onepayuu U pe2ysiupoeaHue 6 2J10-
6anvoHoli s3xoHomuke | Rowbotham, M. (2022).
Freeports and free zones: operations and regu-
lation in the global economy. Informa Law from
Routledge.

JTa KHUra npepJaraeT onpegesneHne, KoHLUen-
U1K, MeToabl U Npoueaypbl AeATeNIbHOCTH CBO-
604HbIX 30H; Kak OHM CO3[aloTCs, Kak paboTatoT
N KaKOBbI VX MPeumyLLecTBa A9 MAPOBOW 1 Ha-
LIMIOHAJIbHOW SKOHOMMKW. YuTaTenn cMoryT NOHATb,
noyemy CyLLecTBYyT CBOOOHbIE 30Hbl, 0CO3HaTb WX
POfb B Pa3BUTM U MOAAEPKAHUN MEXLYHAPOAHOM
TOProBfY, TO, KaK OHU CMOCOBCTBYIOT HALMOHAMb-
HOMY 1 rno6anbHOMY SKOHOMUYECKOMY Pa3BUTUIO
1 611arocoCTosAHNI0, 0OCOOGEHHO B Pa3BUBAOLLNXCS
cTpaHax. ABTOp 06bACHAET NpoLecchl Co3aaHnsA
CBOOOAHBIX 30H, @ TaKXKe TO, KaK HaliOHaJlbHOe
3aKOHOJaTeNnbCTBO U 06LWeCcTBEHHbIE MHULMATK-
Bbl CNOCOBCTBYIOT 3TUM NpoLieccam. KHura Bcecto-
POHHeE 1 B TO e BpeMs JOCTYMHO OCBeLLaeT TeMbl
CcBOOOAHBIX MOPTOB, CBOOOAHbIX 30H, 30H 06PabOT-
Ku aKkcnopTa (303) 1 0cobbIX SKOHOMUYECKMX 30H
(033), a TakxKe Takme BOMPOChHI, Kak TAMOKEHHbIE
TpeboBaHMA, 3aKOHOAATENIbCTBO CBOOOAHbIX 30H
1 NPaBUTESIbCTBEHHbBIE UHULMATUBDI.

6. dnbdepuHk, A.O., Jiocua, B.A. n Hry-
eH, J1.H. Mexx0yHapoOdHoe hpaeo u MopcKue 30Hbl
3a npedesiamu HAYUOHATbHbIX PPUCOUKYULI: pas-
MblwsIeHUs 0 cnpaeeodniueocmu, npocmpaHcmae,
3HaHusax u enacmu | Elferink, A.O., Lucia, V.D.,
& Nguyen, L.N. (Eds.). (2022). International law
and marine areas beyond national jurisdiction:
reflections on justice, space, knowledge and pow-
er. Brill Nijhoff.

IV. 0630P HOBUHOK JIUTEPATYPbI [0 MOPCKOMY MPABY

MpaBoBON pexxnm MOPCKNX 30H 3a npefgena-
MV HaLVOHaNbHOW IOPUCANKLUN B MOCNegHUE
LecATuneTra npusnekaeT Bce 6onblue BHMMaHMA.
BaxkHenwnm cBuaeTenbCTBOM 3TOro GpakTta ABnA-
I0TCA Npojosxatwmecs pa3bupaTtenbcTsa B OT-
HOLUEHUW COTNALLEHNA O COXPAHEHNN 1 YCTOMUU-
BOM UCMOJIb30BaHMM MOPCKOro 61opaszHoobpasus
TaKUX 30H, HayaTble Ha 3ape 2000-x. OgHaKo 3TOT
NpoLecc OTpa)kaeT 3aKOCTEHeSble MHTepechl Mo-
NIMTUKO-MPABOBbIX CTPYKTYP, UTHOPUPYA Apyrve
MHEHWA 1 anbTepHaTUBHbIE MOAXOAbI. ITa KHUra
nccnenyet KOHKYpUpYtoLLme NoAXoAab! K yKazaHHbIM
30HaM U1 VX POJib B CO3AaHNM 1 GOPMYNMPOBAHUN
NpaBOBbIX MPUHLUMMOB, YTO obecneunBaeT 6onee
LUNPOKWIA B3rNAA Ha 3aLUTy MOPCKOro bropasHo-
06pa3una cBOO6OAHbIX 30H.

7. Ucun, W. AAnoHckasa mopckas 6ezonacHocme
u Mopckoe nybnuyHoe npaso | Ishii, Y. (2021).
Japanese maritime security and law of the sea.
Brill Nijhoff.

ANoHMA, ABNAOLLAACA FeONONIUTUYECKM CTEPXK-
Hem BocTouHo-A3maTCcKOro pervoHa, paspabdortana
YHUKaNbHYIO NOAUTUKY MOPCKOW 6e3onacHoCTr
1 TONIKOBaHVE MOPCKOro Ny6anyHoro npasa. JTa
KHUra ABNAETCA NepBbiM U3JaHMEM, B KOTOPOM
npeacTaBneH BCECTOPOHHUN 1 AeTanbHbI aHanun3
3TUX TeM, pacCMaTPUBAETCA BHYTPEHHEee 3aKOHO-
JaTenbCcTBO ANOHUN 1 ee cneundryecKknin Noaxom
K MexayHapogHomy npasy. Cpegu paccmaTtpuBae-
MbIX TeM — MOPCKIME NpUTA3aHMA ANOHUK, NONNTK-
Ka MpYIMEHEHNA CUJbl HA MOpPe, a TaKkXKe MaHaaTbl
Cnn camoo60poHbI 1 beperosoit oxpaHbl AnoHKK
Ha MPYIMEeHEHNE NPUHYAUTENbHbIX MEP B MOPCKUX
30Hax 1 BO34YLIHOM MPOCTPAHCTBE Kak B MMPHOEe
BpeMs, Tak 1 BO BpeMs Ype3BblUalHbIX CUTYaLUNA.

8. PorBenn, [1.P. u Jlertc, . Mopckoe ny6nuuy-
Hoe npaeo 8 K020-BocmouHoli A3uu: npo6iemel
oKpyX<atloujeli cpedbl, cydoxoocmea u 6esonac-
Hocmu | Rothwell, D.R., & Letts, D. (Eds.). (2021).
Law of the sea in South East Asia: environmental,
navigational and security challenges. Routledge.

KoHeeHuna OOH no mopckomy npaBy npef-
cTaBnAeT coboi oanH 13 Hanbonee ycnewHbIX Npu-
MepOB 3aKNIOYEHNA MHOTOCTOPOHHMX JOrOBOPOB
B COBpPeMEeHHYI0 3noxy. KoHBeHLMA HacumTbiBaeT
168 rocynapcTB-y4aCTHNKOB, 1 6ONbLUNHCTBO FO-
Cy#apcCTB, He nognucasLmx ee, Bkaovaa Coean-
HeHHble LLTaTbl, Npr3HalOT MOYTK BCe ee KitoyeBble
NosioXKeHUsA Kak obA3aTenibHble B COOTBETCTBUM
C 06bIYHBIM MeXKAYHaAPOAHbIM NpaBoM. Tem He me-
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Hee, MeXJy rocylapCTBaMm COXPaHAKTCA 3HAUM-
TeslbHble Pa3nymA B TONKOBAHUM U MPUMEHEHUN
KoHBeHLWK, a TakKe Nnepuoguyecky 3ByyaT npu-
3bIBbl K BHECEHUIO B HEE MOMPABOK. B 3101 KHMre
aHaNM3NPYTCA BNAHME Y TEKYLLAA Ponb KOHBEH-
uum B lOro-BoctouHon Asnn. Mopckas 6esonac-
HOCTb ABMAETCA KPUTUYECKUN Ba’KHbIM BOMPOCOM
B PErnmoHe, 1 OHa OTAENbHO OLeHVBAETCA B CBe-
Te KOHBEHLMN 1 COBPEMEHHbIX BbI30BOB, TaKUX
Kak aKosiornyeckas 6e30MnacHoCTb N N3MeHeHNEe
KnrmaTa. TouHo TaK »e npasa 1 cBo60obl CyA0Xoa-
CTBa ABNAIOTCA Cepbe3HenLleln Npo6emMon, 1 OHK
OLIeHMBATCA C MOMOLLbI KOHBEHUNN 1 perno-
HaNIbHOW MPAKTMKM rocyaapcTB, 0cO6eHHO B KOX-
Ho-KuTanckom mope. Ocoboe BHUMaHWe yaenaeTca
pOJIM BOEHHO-MOPCKMX CUIT Y HErOCYapCTBEHHbIX
cy6bekToB. Kpome TOro, B KHUre paccmaTpurBaioT-
CA pa3nMyHble PermoHanbHble CNopbl O pecypcax,
NUMeLLME JSINHHYIO NCTOPUIO.

9. le Aruppe, K.®. llpasosoe pezynupoeaHue
Kpyusoe | De Aguirre, C. F. (Ed.). (2022). Legal
aspects of cruises. Springer.

B 3TOM KHUre npefcTaBneHo CpaBHUTENIbHOE
NCCnefoBaHme PasfnYHbIX BOMPOCOB, KacaloLwmxca
MPaBOBbIX ACMEKTOB KPYM30B — [MaBHbIM 06pa3om,
Ba)KHOCTU KpyM3HOro 6rsHeca, BNUAHUA KPYnUs-
HOro Typu3ma, obWmux 1 cneymranbHbIX NPaBul,
NPVIMEHVMbIX K Kpyr3aMm, BONPOCOB OTBETCTBEH-
HOCTM, MACCaXKMPOB KPYM30B Kak NOTpebutenen,
NakeTHbIX TYPOB, TPYAOBbIX NpaBun AnA paboTHU-
KOB KpYM130B, COOTBETCTBYHIOLLMX MPaBW B NOpTax,
NpaBu MO BO3AENCTBUIO KPYM30B Ha OKPY»KatoLLyto
cpeny, pUCanKLMY, apbuTpaka n Boibopa npa-
Ba B KPYM3HbIX KOHTPAKTaXx, a TakxXe CTaHAapTHbIX
YCITOBUMN, NCMOMb3YeMbIX KOMMaHUAMU, Npeasara-
IOLMMM KPYU3HbIe YCITYTU — C LieNblo BblABNEHUA
CYLLeCTBYIOLWMX UCTOYHUKOB MpaBa no 3TMM BO-
npocam v onpeaeneHns Toro, ABNATCA IN OHU
KOPPEKTHbIMU 1 AocTaTouHbiMK. CoyeTan obLwmi
aHanM3 C OTAebHBIMM HALMOHaNbHbIMU Habnoae-
HUAMMW, KHTa NPeasaraeT He TofbKo 0bLWwuii 0630p,
HO 1 paccMaTpuBaeT BO3MOXKHbIe NepCneKTUBbl OT-
AenbHbIX pucamnkumn Amepukin, EBponbl n Asnn,
a UMeHHo: B ApreHTuHe, benbrun, bonrapun, lep-
MaHun, AnoHwnu, MNonble, PymbiHnn, Micnannn, Typ-
unn, CLUA n Ypyraae.

10. Apryanbo, I. 3aepsasHeHuUe mops, cydoeoli
mycop u mexoyHapodHoe npaeo | Arguello, G.
(2021). Marine pollution, shipping waste and in-
ternational law. Routledge.
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YnpasneHue oTxofgamMu cosfaeT Bce 6osblue
npobnem Kak AnA 3aWnTbl OKpyXalowwen cpebl,
TaK 1 ANnA 300poBbA YenoBeka. [1nAa pewweHmna 3Tmx
npobnem B JaHHOW KHUIe aKLeHTUpYeTCcA BHUMa-
HMEe Ha TOM, YTO SKONIOrMYeCcKoe NPaBo AOMKHO
nepeksioYnTb CBOE BHYMAHMeE C perynmpoBaHuns
no 3arpAsHeHnAM, cneyndryHOro ANA KOHKpeT-
HOW cpefbl, HA KOMMEKCHble NOAXOAbl K BONPOCY
yrpaBieHNsA OTXOAaMM Ha MPOTAKEHU BCETO »KI3-
HEeHHOro UKKna, TO eCcTb OT NpeaoTBpaLLeHms 06-
pa3oBaHuA 0TX040B A0 PpaKTMUYecKoro obpalyeHus
C HUMu. bonee Toro, COTPYAHMYECTBO rOCY[apCTB
1 HanaxuBaHme CKOOPAVMHUPOBAHHbIX AENCTBUN
MMetoT 0CO6EHHOE 3HaueHne, MOCKObKY rocyaap-
cTBa 6onblle He MOTyT METb OTAENbHbIX CTaHAap-
TOB [ANA OTXOAOB, MPEeACTaBAALWMNX TPAHCTPaHNY-
Hble PUCKK, 1 ANA «Cyrybo BHYTPEHHUX» OTXOOOB.
Onwnpascb Ha MexayHapoaHoe npaso 1 npaso EC,
KHUra nogpo6Ho aHanm3npyeT NpaBma, yCTaHOB-
NeHHble anAa 60pbObl ¢ TPaHCrPAHUYHbBIMYK Nepe-
MELLEHNAMM OTXO[0B U 3arpA3HEHNEM C MOPCKNX
CYAOB.

11. AknaH, A. llpasoeoe pezaynupoeaHue Ka-
6omaxcHbix nepeso3ok | Akpan, A. (2021). Mar-
itime cabotage law. Routledge.

370 ABNAETCA Hambonee NoNHLIM 0630poM Npa-
BOBOIO perynnpoBaHuna KaboTaKHbIX NepeBO30K.
KHura BBOAUT B IOPUCNPYAEHLMIO HOBYIO TEOPUIO
CyBepeHuTeTa pa3BuTUA. TiLaTeNbHOMY aHann3y
nofBepraloTcA NONIOXKeHNA U NOAXOAbI K perynu-
pOBaHMI0 MOPCKOro KaboTaxka, NPMHATbIe B pPa3-
JINYHBIX FOCYAAPCTBAX U PUCANKUNAX. DTa KHUra
O6pOCaeT BbI30B YCTOSABLUMMCS U OOLLENPUHATLIM
npepcTaBneHnAM O MOPCKOM KaboTaxe, npe3eH-
TyA HOBble paccyAeHusa o6 ocHOBoMoNaramLWwmnx
NPUHLMMNAX KOHLENUMN MOPCKOrO KaboTaXKHOro
npaea. KHura npepcraBnsaet cobom OXNBAEHHYIO
LMCKYCCUI0 O KOPPEKTUPOBKE MOAXOA0B K perynu-
[pOBaHMIO MOPCKOTO KaboTaxa: OT Noaxofa, KOTopbIN
no cBoew CyTu Bblfl OCHOBAH Ha Miee HauMOHasb-
HOTrO CyBepeHuUTeTa, 10 NOAXOAA, KOTOPbIA Tenepb
OXBaTblBaeT 6onee LWNPOKYIO NAEONOrI0 Pa3BUTKA.
B Hell nccnepyetcs, Kaknm JOmKHO 6bITb obLLee no-
HV/MaHVe NPaBOBOr0 PerynnpoBaHnsa Kabotaka v Ha
KaKoW MHTENNIEKTYaAsIbHOW OMOPe OHO MOXET ObITb
OCHOBaHO. DTO CBOAMT K MUHUMYMY NyTaHWLY BO-
KpYr KOHLeNLMM MOPCKOro KaboTaKHOro npas.a.

12. Aannypupec, K. Mopckue cnopel u mex-
OyHapooOHoe Nnpaeo: cnopHble 800bl U pecypcsl
mopckozo 0Ha 6 A3uu u Eepone | Yiallourides, C.



(2021). Maritime disputes and international law:
disputed waters and seabed resources in Asia and
Europe. Routledge.

YperynupoBaHvie CopoB O MOPCKUX FpaHuLax
mexay Kutaem n inoHven B BoctouHo-Kntanckom
Mope n mexay peunen n Typunen B Srerickom
MOpe 3aLio B MOAUTUYECKUI TynuK. HecmoTps
Ha TO, UTO AUNIoOMaTUYeCcKme YCUIrA no yperynm-
POBaHMIO0 MPOAOMKAKTCA NOCegHNE OECATKN IeT,
HW OfiHa U3 CTOPOH A0 CYX NMOP He roToBa OTCTYMUTb
OT CBOUX MOPCKUX 1 TEPPUTOPUANbHbBIX MPETEH3U,
HeCMOTPA Ha KOHKPETHble NUHUMAEHTbI Ha MOpeE,
BbI3BaBLUME AUMIIOMATMYECKME MPOTECTbl, BOEH-
Hble MPOTUBOCTOAHNA U Aaxe nepectpenku. Cyue-
CTBYIOLLMIA CTATyC-KBO MO CBOEW CYyTU HecTabuneH
1 He yCTpanBaeT HY OfHY 13 CTOPOH B TOW CTEMEHMU,
B KOTOPOW OH ABNAETCA 3a/IOMKHUKOM MHOIOUMC-
NEHHBIX BbIrof, KOTOPble MO 6bl ObITb MOMYYeHbI
OT 3KCNJyaTaLMmn SHepPreTMYecKnx 1 MUHepanbHbIX
pecypcoB MOPCKOrO iHa B CMOPHbIX akBaTOPKSAX.
Bce 370 co3paeT oCcTpyto HEOOXOAUMOCTb B COfep-
MaTeNbHOW AUCKYCCUM MO NOUCKY IPDEKTUBHDIX
peLeHniA 3TUX npobnem.

13. NNanann @. TexHoso2uu, cyeepeHumem
u mexoyHapoodHoe npaeo | Lyall, F. (2022). Tech-
nology, sovereignty and international law. Rout-
ledge.

[lormaT o cyBepeHuTETE rOCYAapCTBa, BbITEKA-
towmin n3 Bectdanbckoro mupa, nexkuTt B OCHOBE
60onbLUeN YaCTX COBPEMEHHOW MeEXAYHAPOAHON
cuctembl. OQHAKO pa3BUTME HOBEMLINX TEXHOSO-
rMI NPUBENO K TOMY, YTO 3Ta UAE0NOora faneko
oTowna oT peanbHOCTU. PaccmaTpumBas rocypap-
CTBEHHbII CyBEpeHUTET Yyepes Npu3My Mexay-
HapogHoro nNy6nMyYHOro Npaea, KHUra HaunHaeT-
cA c o630pa Bectdanbckoro mvpa, ero BNMAHUA
Ha MeXXAyHapOAHble AOKYMEHTbI U pacCMOTPeHNA
npenMyLLecTs LleHTPann30BaHHbIX pelleHuni. Pac-
cmaTpuBas Mopckoe nyb6nnyHoe nNpaso, BO3AyLU-
HOe 1 aBMALUMOHHOE MPaBo, TeNIEKOMMYHMKaLNW,
MOYTOBbIE YCNIYTY, KOCMMYECKOe NPaBo 1 METOAbI
N3MepeHnA NPOCTPAHCTBA, KHMra AEMOHCTPMPYET,
KaK B KaX[OM M3 3TUX acreKTOB B3aMMoeNncTene
MeXAy rocyfapCcTBEHHbIM CYBEPEHUTETOM U1 pas-
BMBAIOLMMNCA TEXHONTOTMAMM NPUBENO K 3HaYW-
TeJIbHbIM NPaBOBbIM M3MEHEHUAM.
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14. AHpepcoH, B. Mopckoe nybnuyHoe npaso
8 Kapub6ckom 6acceline | Anderson, W. (2022).
The law of the sea in the Caribbean. Brill Nijhoff.

MNokoneHne NnoHepoB nNpasa OblIO yBepeHO
B peLlatoLent posin MOPCKOro ny6anyHoro npa-
Ba B CTAHOBJIEHUM Pa3BMBalOLMXCA FOCYAAPCTB.
CaMbIM rnaBHbIM CTaso PUANYECKOe NPr3HaHne
OrPOMHbIX 60raTCTB OKEAHOB OOLLMM JAOCTOSHMEM
yenoBeyecTBa. B 3To KHUre gaeTcs oueHKa Bnu-
AHNIO MOPCKOIo Ny6/IMYHOTO MpaBa Ha pasBuUTMe
Kapwnbckoro bacceliHa. B Hen npuBogATca aprymeH-
Tbl B M0J1b3Y PacLUMPEHNA PervMoHanbHOro coTpya-
HUYeCTBa KaK CpefCTBa peanm3auum 0XKMaaemMmoro
BK/aga MOPA B SKOHOMMYECKOE U COLManbHOE pas-
BUTME KapUOCKNX rocyfapcTs.

15. bancan A., l'oan [1. n Cunrx C. KoHeeHyus
OOH no mopckomy npagy: pewieHUs no ynpas-
JleHUl0 MOPCKUM 8CeMUpPHbIM Hacneduem |
Bansal, A., Goel, D., & Singh, S. (2022). UNCLOS:
solutions for managing the maritime global com-
mons. Pentagon Press.

C poCTOM 3KOHOMMNYECKOM aKTUBHOCTU U CMe-
weHnem rnobanbHoi ocn Bnactu XXI Bek byget
03HaMeHOBaH 6oree TeCHbIM B3aMMOAENCTBUEM
yenioBeKa 1 OKeaHOB. B To BpemA Kak MnpoBsble
JeprKaBbl CpakaloTca 3a AOMUHMPOBaAHNE B TeX
WN UHBbIX BOAAX, HEOOXOAMMbBIX ANA TOProBu
1 B LLENOM ANiA XK13HeobecneyeHus, pa3BuBaoLLm-
ecA ilepaBbl M CTPaHbl C pacTyLlerl SKOHOMUKOM
CTpemATCcA K cBobofe CyAoXOACTBa ANA yKpenie-
HWUs1 COGCTBEHHOWN TOPrOBOW U SKOHOMMNYECKOI He-
3aBucumocTn. CnefoBaTtesnibHO, CyLLeCcTByeT onac-
HOCTb KOHQJIKTOB 1, COOTBETCTBEHHO, O0MbLUas
NoTpebHOCTb B 3aKOHax, perynupyoLwux noobyto
[eATeNbHOCTb B OTKPbITOM Mope. OfHaKo 3a4acTyto
MOTYLLeCTBEHHbIE rOCYIapCTBa He OYEHb 3aMHTEpe-
COBaHbl B MeXAYHapOAHOM NOpPAAKe, OCHOBAHHOM
Ha yeTKuMx npasunax. KoHGnukT B KOxHO-Kutam-
CKOM MOpe ABNAETCA APKNM TOMY NMOATBEPKAEHN-
eM. JTa KHMra nocesAlleHa ToMy, Kak KoHBeHLunA
OOH no mopckomy npaBy MOXET peLlaTb Npobie-
Mbl YNpaBieHa MOPCKNM BCEMUPHbBIM Hacieanem.
B KHUre Take paccmaTpuBaeTca UaeanbHbIN Npu-
Mep pa3peLleHnsa Ype3BbIYaNHO CIIOMKHbIX MOPCKNX
cnopoB B beHranbckom 3anuse mexay NHagnen,
baHrnagew n MpaHmown. =
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V. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

1. Galligan Jr., T.C., Kuebel, S.B., Maraist, F.L.,
& Sutherland, D.A. (2022). Admiralty in a nutshell
(8*" ed.). West Academic Publishing.

This book addresses maritime tort law, collision
law, worker injury claims, wrongful death, and plat-
form injuries. It explores maritime property liens
and the seaman’s employment contract, wages,
and compromise of claims. The work discusses
marine insurance, towage and pilotage, salvage,
and general average. It also covers sovereign im-
munity; joint and several liability, indemnity, and
contribution; liability limitations; and jurisdiction
and procedure in maritime claims.

2. Goodman, C. (2022). Coastal state jurisdic-
tion over living resources in the exclusive econom-
ic zone. Oxford University Press.

Under the 1982 United Nations Convention on
the Law of the Sea, coastal States have sovereign
rights to explore, exploit, conserve, and manage the
living resources of the 200 nautical mile exclusive
economic zone (EEZ). However, 40 years after the
adoption of the Convention, there is still a great
deal of uncertainty about the nature and extent
of these sovereign rights. This book examines the
ways in which coastal States can exercise authority
on the basis of their sovereign rights over living
resources in the EEZ. The author explores the key
concepts of “fishing” and “fishing related activities”
to establish what vessels and which activities can
be regulated by coastal States, canvasses the crite-
ria and conditions that coastal States can apply as
part of regulating foreign access to their resourc-
es, and considers the regulation of unlicensed for-
eign fishing vessels in transit through the EEZ. The
author also examines how such regulations can
be enforced within the EEZ and the circumstances
under which enforcement can take place beyond
the EEZ following hot pursuit.

3. Baughen, S., Soyer, B., & Tettenborn, A.
(Eds.). (2022). Disruptive technologies, climate
change and shipping. Informa Law from Rout-
ledge.

122

This book analyses the impact of two vital and
contemporary developments on shipping law
and practice: disruptive technologies and climate
change. It considers the impact of these new tech-
nologies, honing in on likely emerging issues and
unresolved questions, especially about existing and
potential private law liabilities and concentrates,
from the point of view of English, EU and inter-
national law, on the legal implications of climate
change and associated environmental risks in the
shipping sector.

4, Bateman, S. (2021). Freedoms of navigation
in the Asia-Pacific region: strategic, political and
legal factors. Routledge.

The need for freedoms of navigation in regional
waters is frequently mentioned in statements from
regional forums, but a common understanding of
what constitutes a particular freedom of navigation
or the relevant law is lacking. This book discusses
how law, politics and strategy intersect to provide
different perspectives of freedoms on navigation
in the Asia-Pacific region. These freedoms are very
important in this distinctively maritime region,
but problems arise over interpreting the naviga-
tional regimes under the law of the sea. The book
explores these issues, referring in particular to the
position of the main protagonists on these issues in
Asian waters — the United States and China — with
their strongly opposing views. The book concludes
with a discussion of the prospects for either resolv-
ing these different perspectives or for developing
confidence-building measures that would reduce
the risks of maritime incidents.

5. Rowbotham, M. (2022). Freeports and free
zones: operations and regulation in the global
economy. Informa Law from Routledge.

This book explains the definition, concepts,
practices and procedures of Free Zone operations;
how they are created, how they operate, and their
benefits to the global and national economy. Read-
ers will be able to understand why Free Zones exist,
their role in the development and maintenance of



international trade, and how they contribute to
national and global economic development and
wellbeing, especially in developing nations. The
author explains the processes in the establishment
of Free Zones, and how government legislation and
initiatives assist in this process. The book compre-
hensively but accessibly covers the topics of Free-
ports, Free Zones, Export Processing Zones (EPZs)
and Special Economic Zones (SEZs), as well as issues
such as Customs requirements, Free Zone law and
government initiatives.

6. Elferink, A.O., Lucia, V.D., & Nguyen, L.N.
(Eds.). (2022). International law and marine ar-
eas beyond national jurisdiction: reflections on
justice, space, knowledge and power. Brill Nijhoff.

The legal regime of marine areas beyond nation-
al jurisdiction (ABNJ) has received much attention
in the last decades. The ongoing process in regards
of an agreement on the conservation and sustain-
able use of marine biodiversity in ABNJ, initiated in
the early 2000s (BBNJ process) is crucial evidence
of this. However, this process reflects entrenched
interests and political and legal structures, muting
other voices and alternative approaches. This book
investigates competing constructions of ABNJ and
their role in the creation and articulations of legal
principles, which provides a broader perspective
on the BBNJ process.

7. Ishii, Y. (2021). Japanese maritime security
and law of the sea. Brill Nijhoff.

Japan, the geopolitical lynchpin in the East
Asian region, has developed a unique maritime
security policy and interpretation of the law of the
sea. This book is the first title to provide a compre-
hensive and detailed analysis on these themes in
English, examines Japan’s domestic laws and its
approach to international law. The topics covered
include Japan’s claim over its maritime entitlement,
policies on the use of force at sea, and the man-
dates of the Self-Defense Force and the Japan Coast
Guard to use coercive measures in maritime zones
and airspace, both in peacetime and in times of
emergency.

8. Rothwell, D.R., & Letts, D. (Eds.). (2021).
Law of the sea in South East Asia: environmental,
navigational and security challenges. Routledge.

The United Nations Convention on the Law of the
Sea (LOSC) represents one of the most successful ex-
amples of multilateral treaty making in the modern

IV. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

era. The convention has 168 States parties, and most
non-signatory States recognise nearly all of its key
provisions as binding under customary international
law, including the United States. Nevertheless, there
remain significant differences in interpretation and
implementation of the LOSC among States as well
as calls, on occasion, for its amendment. This book
analyses the impact, influence and ongoing role
of the LOSC in South East Asia. Maritime security is
a critical issue within the region, and it is separately
assessed in light of the LOSC and contemporary chal-
lenges such as environmental security and climate
change. Likewise, navigational rights and freedoms
are a major issue and they are evaluated through
the LOSC and regional state practice, especially in
the South China Sea. Special attention is given to
the role of navies and non-state actors. Furthermore,
the book looks at regional resource disputes which
have a long history.

9. De Aguirre, C.F. (Ed.). (2022). Legal aspects
of cruises. Springer.

This book presents a comparative study on
various issues regarding legal aspects of cruis-
es — mainly, the importance of the cruise business,
the impact of cruise tourism, general and specific
rules applicable to cruises, liability issues, cruise
passengers as consumers, package travel, labor
rules for cruise workers, relevant rules on ports,
rules on the environmental impact of cruises, ju-
risdiction, arbitration, and choice of law in cruise
contracts, and general conditions used by compa-
nies offering cruise services - in order to identify
the current sources of law on these matters and
determine whether or not they are appropriate
and sufficient. Combining a general report with
individual national reports, the book offers not only
a general overview, but also the perspectives of
selected jurisdictions in the Americas, Europe and
Asia, namely: Argentina, Belgium, Bulgaria, Ger-
many, Japan, Poland, Romania, Spain, Turkey, the
United States, and Uruguay.

10. Arguello, G. (2021). Marine pollution, ship-
ping waste and international law. Routledge.

Waste management poses increasing chal-
lenges to both the protection of the environment
and to human health. To face these challenges,
this book claims that environmental law needs
to shift attention from media-specific pollution
regimes to integrative life-cycle approaches of
waste management i.e., from the prevention of
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waste generation to the actual handling of wastes.
Furthermore, the cooperation of States and the
establishment of coordinated activities is essen-
tial because states can no longer have separate
standards for wastes posing transboundary risks
and for “purely domestic” wastes. Drawing upon
both International and EU law, the book provides
a detailed analysis of the regimes set up to deal
with the transboundary movement of wastes and
ship-source pollution.

11. Akpan, A. (2021). Maritime cabotage law.
Routledge.

This is the most comprehensive review of mari-
time cabotage law. It introduces the new theory of
Developmental Sovereignty to jurisprudence. The
maritime cabotage law provisions and approaches
as adopted in many states and jurisdictions has
been extensively scrutinised. This book challenges
the established and accepted wisdom surrounding
maritime cabotage by presenting new reasoning
on the underpinning principles of the concept of
maritime cabotage law. The book offers a vibrant
discussion on the adjustment in the regulatory
approaches of maritime cabotage, from one that
was intrinsically premised on the idea of national
sovereignty, to one that now embraces the broad-
er ideology of development. It investigates what
the common understanding of the law of mari-
time cabotage should be and on what intellectual
basis it can be justified. It reduces the inconsisten-
cies and confusion that surround the concept and
application of maritime cabotage law, to provide
a more certain and more robust concept of mari-
time cabotage.

12.Yiallourides, C. (2021). Maritime disputes
and international law: disputed waters and sea-
bed resources in Asia and Europe. Routledge.

The settlement of the maritime boundary dis-
putes between China and Japan in the East China
Sea, and between Greece and Turkey in the Aegean
Sea, is politically deadlocked. While diplomatic set-
tlement efforts have been ongoing for the past sev-
eral decades, neither side in each case appears pre-
pared to back down from its respective maritime
and territorial claims. Several incidents at sea have
occurred, prompting diplomatic protests, military
standoffs, even exchange of fire. The existing sta-
tus quo is inherently unstable and does not favour
either side to the extent that it holds hostage the
multiple benefits that could otherwise be generat-
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ed from the exploitation of the seabed energy and
mineral resources in the disputed waters, creating
an urgent need for a meaningful discussion on find-
ing a practical way forward.

13. Lyall, F. (2022). Technology, sovereignty
and international law. Routledge.

The dogma of the sovereignty of the state, de-
riving from the Peace of Westphalia, underpins
much of the modern-day international system.
However, developments in recent technology
have led this ideology to depart from reality.
Viewing state sovereignty through the prism of
public international law, the book will begin with
an overview of the settlement of Westphalia, how
it has influenced international documents ever
since, and how the advantages of centralised de-
cisions came to be perceived. By surveying the
Law of the Sea, Maritime Law, Air and Aviation,
Telecommunications, Postal Services, Space Law
and Mensuration, the book demonstrates how, in
each, the interplay between state sovereignty and
developing technologies have caused significant
legal change.

14. Anderson, W. (2022). The law of the sea in
the Caribbean. Brill Nijhoff.

A generation of legal pioneers imagined a deci-
sive role for the law of the sea in the advancement
of developing states. The jewel in the crown of that
vision was the juridical recognition of significant
wealth of the oceans as the common heritage of
mankind. This book gives an accounting of the
reach of the law of the sea into Caribbean devel-
opment. It argues for greater regional cooperation
as a means of achieving the promise of the contri-
bution of the sea towards the economic and social
progression of Caribbean States.

15. Bansal, A., Goel, D., & Singh, S. (2022).
UNCLOS: solutions for managing the maritime
global commons. Pentagon Press.

With increased economic activities and shifting
of global power axis, the 21st century will witness
greater human interface with the oceans. While
global powers may contest to dominate the waters
essential for trade and sustenance, the emerging
powers and rising economies will be aspiring for
freedom of navigation to bolster their trade and
economic independence. Consequently, there is
potential for conflict and therefore greater need
for laws to govern the activities in the high seas.



However, often the powerful nations do not com-
pletely abide by the idea of a rules based interna-
tional order. The contestation in South China Seais
a clear manifestation of this trend. This book deals
with how the UNCLOS could provide solutions for
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managing the maritime global commons. The book
also provides an ideal example of how extremely
complex maritime disputes between India, Ban-
gladesh and Myanmar were resolved in the Bay of
Bengal. =
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