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. OB30P CYAEBHOW MPAKTUKIW POCCUN

[lpeancnoBue

K 0630py cyaebHon NpakTMKu

Cratucrtmka

[Mpoponaa 3aTPOHYTYI0 B NpefblayLiem Bbl-
nycKe XypHana Temy ot6opa cynebHbix gen ana
0630pa, B KauecTBe Npeanc/ioBUs K HacToALemMy
0630py cynebHOI NPAKTVKM Mbl MOAFOTOBUIM CTa-
TUCTUYECKYIO CMPABKY MO KOJINYECTBY «MOPCKUX»
[efl, PaCCMOTPEHHbIX POCCUNCKMMM CyAamu 3a ne-
puog ¢ sHBapA Mo MapT TekyLlero roga. [ina o63opa
Mbl MO-MNPEXXHEMY OTOVPaeM Lena, PYKOBOACTBYACh
LBYMSA KpUTEPUAMM: AieN10 AOMKHO ObITb <MOPCKMY
1 B TO e BpeMs nHTepecHbIM. OfHaKo B cuny cy6b-
€KTVBHOCTM BTOPOIrO KpUTEPUA Mbl TaKXKe nonaraem,
yTO CBefeHMA 06 0bLEM KONTMYECTBE «MOPCKMX»
[en MOryT NpeAcTaBnATb UHTEPEeC C nccnefoBaTtenb-
CKOW TOYKM 3peHUs.

CNC «lapaHT» 3a AHBapb — MmapT 2021 I. NO KAto-
YyeBbIM CJ/IOBaM «TOProBoe MopernsiaBaHne» HaxoguT
11 pen, paccMOTPeHHbIX apOUTpakHbIMK Cyfamu
nepBoOr NHCTAHUMN, N3 KOTOPbIX K TeMaTuKe Mop-
CKOro npaBa OTHOCATCA BOCeMb. B oTBeT Ha 3anpoc
«MOpPCKas nepeBo3Ka rpysa» cuctema BblgaeTt Tpu
fena, a «kkanutaH MOPCKOro nopTa» — MATb Aern;
13 nocnefgHux obnactb MOPCKOro npasa 3aTparu-
BalOT TONbKO ABa. Cpegwn 17 pgen, rge BCTpeyatTcA
BbIpaXkeHNA «<MOPCKMe TPeOOBaAHMA» UK «<MOPCKOe
cyaHo» nnbo ynommHaetca KTM PO, k Tematuke
MOPCKOro npasa oTHocATcA 12. OcTanbHble «OKOMNO-
MOPCKIEe» TEMbI JIN6O YKa3bIBalOTCA BMECTe C BbllUe-
YNOMSIHYTbIMU, INOO HNKaK HE CBSI3aHbl C MOPCKNM
NpPaBoOM MO CyLLEeCTBY.

bonblue Bcero «<MOpPCKMx» Aen 3a nepBbii KBap-
Tan 2021 r. 6bI10 paccMOTPEHO Cyaamu anennsaLm-
OHHOW MHCTaHUMW. 83 anennauMOHHbIX MOCTAaHOB-
neHnA cogepxat ccbinky Ha KTM PO, ogHako Tonb-
KO 41 13 HMX CBA3AHO C MOPCKMM MPaBoM U NKLLb
30 gen npeacTaBnAlT MHTepeC C NPaBoOBOW TOUKM

3peHunA. B octanbHbix 11 «MOPCKMX» Aenax paccma-

TPMBAKOTCA BOMPOCHI O NPUBEYEHUN NINL K aAMU-

HUCTPATUBHOWN OTBETCTBEHHOCTM 3a aAMUHUCTPA-

TMBHbIE HapyLIeHNA Ha MOPe UK 3a HaloroBble

npaBoOHapyLIeHMA.

Mpu pasbope akTyanbHbix 30 gen Hanbonee
YacTo CTaBUISICA BOMNPOC 06 OTBETCTBEHHOCTU NUL,
3a HeHaasexallee UcrosHeHmne (HemcnosHeHne)
forosopa Tanm-yapTepa (15 gen). bonbwe Bcero
«MOPCKIMX» CMOPOB paccmoTpen MATbin apounTpark-
Hbln anennAunOHHbIN cya — 14 13 30 gen.

To, Kak TemaTnueckn pacnpegenaTca aena, no-
Ka3aHo B Tabnuue Ha c. 8.

B oKpy)KHbIX apOUTparkHbIX Cyaax 3a nepu-
of ¢ AHBapA no mapt 2021 r. paccmaTpuBanocb
26 pen, B KOTOpbIX ynoMmnHaetca KTM PO. Cpean
HUX CMOPOB, TaK UM UHAYe CBA3AHHbIX C MOPCKMM
npaBom, — 14. B octanbHbIx cnyyaax KTM PO ynomu-
HaeTCcA NMULWLb Kak NprYMep 3aKoHa, yCTaHaBNMBalto-
Lero ocobble CPOKM MCKOBOW AaBHOCTW UK 06513a-
TeNbHbI NPETEeH3UOHHBbIN NOPAAOK. B 6onblunHCTBE
CNy4YaeB Takoe cflyyariHoe ynoMmuHaHue KTM PO
XapaKkTepHo ana apbuTpaxHbIX CyfoB YpanbCcKoro
1 LileHTpanbHOro oKpyros.

M3 14 cnopoB, cBA3aHHbIX C MOPEM, Aen B 0bna-
CTU TOProBOro MopeniaBaHua — feBATb. B octanb-
HbIX CNly4aax Cropbl KacaloTcA OTHOLWeEHU H6aH-
KpOTCTBa U Hanorosoro npaea. Han6onee nHre-
pecHble cyfebHble aKTbl MOCBALLEHbI CliefyoLwum
BOMpocam:

+ 0 B3bICKaHUK ylepba, NPUUYNHEHHOTO VMYLLe-
cTBy (oHO Aeno);

« 006 OTBETCTBEHHOCTM 3a HapyuweHune obAsa-
TENbCTB MO JOroBOpaM Talm- 1 6epboyT-yapTepa
(yeTbipe gena);

+ 06 oTHOLWEHMAX B 06nacTh cTpaxoBaHUa (04HO
neno);
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Cya anennALMNOHHON
NHCTaHUNN

Kateropuu gen

3-n AAC

— 06 OTBETCTBEHHOCTY 3a HapyLleHMe 06A3aTeNnbCTB NO AOrOBOPY
Tanm-vyaptepa (1);
— TPaHCMNOPTHO-3KCMEeANLNOHHOE 06CnyKnBaHue (1)

5-n AAC

— 06 OTBETCTBEHHOCTY 3a HapyLUeHMe 06A3aTeNbCTB MO AOTOBOPY
6epboyT-yapTepa (1);

— 06 OTBETCTBEHHOCTY 3a HapyLleHne 06A3aTenbCTB NO AOTOBOPY
Tanm-yapTepa (6);

— 06 OTBETCTBEHHOCTY 3a HapyLUeHMe 06A3aTeNbCTB NO AOrOBOPY
TpaHcnopTHOW 3Kkcneguuuu (1);

— areHTCKMe OTHOLLEHMA B paMKax MOPCKOro obsa3atenbcTs (1);

- 06 yctaHOBneHun (oTmeHe) obecneynTenbHbIX Mep (3);

— CTpaxoBoe Bo3MelleHue (1);

- 0 bykcuposke (1)

6-n AAC

— 06 OTBETCTBEHHOCTV 3a HapyLLeHWe 06s3aTeNbCTB MO 4OTOBOPY
Tanm-yaptepa (1)

9-n AAC

— 06 OTBETCTBEHHOCTY 3a HapyLleHne 06A3aTenbCTB NO AOrOBOPY
Tanm-vyaptepa (3)

13-n AAC

— 0 BO3MELLeHUN Bpea OKpyatoLlen cpefie — BoAHbIM obbekTam (1);
— 06 OTBETCTBEHHOCTY 3a HapyLleHMe 06A3aTeNnbCTB NO AOrOBOPY
Tanm-vyaptepa (1);

— 06 OTBETCTBEHHOCTV 3a HapyLlLeHne 06A3aTeNbCTB MO AOTOBOPY
TPaHCMOPTHOW 3Kcnegnuum (2)

14-n AAC

— 06 OTBETCTBEHHOCTM 3a HapyLUeHWe 06A3aTeNIbCTB MO OMNJlaTe PEMOHTA
cypHa (1)

15-n AAC

— 06 OTBETCTBEHHOCTY 3a HapyLleHMe 06A3aTeNbCTB NO AOrOBOPY
Tanm-vyaptepa (3);
— 0 BO3MELLEHUN Bpefa OKpy»KaloLlen cpefie — BoAHbIM obbeKkTam (1)

21-n AAC

— 06 ycTaHOBNeHW (0TMeHe) obecneunTenbHbIX Mep (1)

+ 00 areHTCKMX OTHOLIEHMAX B 0611aCT! MOPCKOTo

npasa (ogHo Aeno);

+ O BO3MeLLEeHNN Bpeaa, MPUUNHEHHOIO OKpY»Kato-
wewn cpege (oBa gena).
Takum obpasom, 3a nepuop c AHBAPS Mo MapT
2021 r. apbuTpakHble CyAbl PaCCMOTPENN OKOJO
80 «mopcKux» gen. 25 cnopos pa3obpaHo apbu-

TPakHbIMY Cyfamu Mo NepBO MHCTaHUMK. 41 geno, OTHOLLEHWIA, ®

CBA3aHHOE C MOPEM, 3a pacCMaTPMBAEMbI NEPUOS
npoLuso anennaumio, 3 H1x 30 aen HenocpeacTBeH-
HO 3aTparmBaloT rpakgaHCKO-MPaBoBble OTHOLLe-
HWUA B AaHHON cdepe. B KaccauMoOHHOWN MHCTaHL MK
3a AHBapb — mapT 2021 r. paccmatpuBanoch 14 gen
Mo «MOPCKOW» TeMaTUKe. V3 HUX nnLb fEBATb — CMO-
Pbl, BO3HUKLLME B pamKaXx rpaxgaHCKo-NpaBoBbIX



. REVIEW OF RUSSIAN CASE LAW

Foreword to the Review

of Judicial Practice

Statistics

Continuing the topic of selection of court cases
for review discussed in the previous issue of the
journal, as a preface to this review of judicial
practice, we have prepared a statistical summary
on the number of “maritime” cases considered by
Russian courts in January-March this year. We still
select cases for review, guided by two criteria:
the case must be «<maritime» and the case must
be interesting. However, due to the subjectivity
of the second criterion, we also believe that
information on the total number of “marine”
cases may be of interest from a research point
of view.

Legal reference system “Garant” for January -
March 2021 on the key topic “merchant shipping”
finds 11 cases considered by arbitration courts
of first instance, of which 8 are related to the topic
of maritime law; on the topic “sea freight” — 3 cas-
es; on the topic “captain of the seaport” - 5 cases,
of which only 2 are related to the topic of maritime
law; on the topic “maritime claims” / “sea vessel’,
as well as cases where Merchant Shipping Code is
mentioned - 17 cases, of which 12 are related to
the subject of maritime law.

The rest of the “near-sea” topics are either indi-
cated together with the above, or have nothing to
do with the law of the sea in essence.

Most of the “maritime” cases during the period
under review were considered by the courts of ap-
peal.

83 appellate rulings contain a reference to
the Merchant Shipping Code, however, only 41 cas-
es of them are related to the law of the sea and
only 30 cases are of interest from a legal point
of view. The remaining 11 “maritime” cases deal

with issues of bringing persons to administrative
responsibility for administrative violations at sea,
for tax violations.

Among the current 30 cases, the most common
consideration is the issue of liability of persons for
improper performance / non-performance of a time
charter agreement — 15 cases. Most of the “maritime”
cases were considered by the 5th Arbitration Court
of Appeal — 14 out of 30 cases.

Thematic distribution of cases is as follows: see
the Table on p. 10.

In the district arbitration courts, there are 26 cas-
es in which Merchant Shipping Code is mentioned
for January — March 2021. Among them are cases
that are somehow related to the law of the sea — 14.
In other cases, Merchant Shipping Code is men-
tioned only as an example of a law establishing spe-
cial limitation periods / mandatory claim procedure.
In most cases, such an accidental mention of the
Merchant Shipping Code is typical for the AS of the
Ural and Central districts.

Out of 14 cases related to the sea, there are
9 cases in the field of merchant shipping. In other
cases, disputes relate to bankruptcy and tax law
relations. The most interesting judicial acts are de-
voted to the following issues:

- on recovery of damage caused to property -

1 case;

- on liability for violation of obligations under time
and bareboat charter agreements - 4 cases;

+ on relations in the field of insurance - 1 case;

« onagency relations in the field of maritime law —

1 case;

« on compensation for harm caused to the envi-
ronment — 2 cases.

Thus, in January — March 2021, the arbitration
courts considered about 80 “maritime” cases. About

9



MOPCKOE NPABO | MARITIME LAW | 2 = 2021

Appellate court Case categories
3 AAS - on responsibility for violation of obligations under the time charter
agreement (1);
- freight forwarding services (1)
5 AAS - on liability for violation of the bareboat charter obligation (1);
- on responsibility for violation of an obligation from a time charter (6);
- on liability for violation of an obligation from a transport expedition (1);
- agency relations within the framework of a maritime obligation (1);
- on the establishment / cancellation of interim measures (3);
—insurance compensation (1);
- about towing (1)
6 AAS - on liability for violation of an obligation from a time charter (1)
9 AAS - on liability for violation of an obligation from a time charter (3)
13 AAS - on compensation for harm to the environment — harm to water bodies (1);
- on responsibility for violation of an obligation from a time charter (1);
- on liability for violation of an obligation from a transport expedition (2)
14 AAS - on liability for violation of the obligation to pay for the repair of the ship (1)
15 AAS - on responsibility for violation of the time charter obligation (3);
- on compensation for harm to the environment — harm to water bodies (1)
21 AAS - on the establishment / cancellation of interim measures (1)
25 cases were considered by arbitration courts at in this area. In the cassation instance, in January -
first instance. During the period under review, March 2021, 14 cases related to the sea were con-
41 cases related to the sea were appealed, of which sidered. Of these, only 9 relate to disputes arising
30 cases were directly related to civil law relations in the framework of civil law relations. =

10



«Anpenby,

I.0B30P CYLEBHOW NPAKTUKU POCCUU

KOTOpbIN apecToBaN N B MapTe

OnpeodeneHue Ap6bumpaxHozo cyoa KpacHodapckozo kpas
om 12 mapma 2021 2. no deny N2 A32-9548/2021
(OrbY «Mopcnaccnyx6a» v “April Shipping Company”)

®akrbi: B peBpane 2021 r. cyaHo “April” nog dna-
rom [MaHambl Hanpasnanocb M3 Poccum B Typumio
C rpy3om deppocnumnma (Cnnas xenesa v KpemHus,
BCTYMNaeT B XMMUYECKYI0 PeakUMio MpU KOHTaKTe
c BofoW). Bo Bpemsa pelica B paliloHe MOPCKOro
nopta KaBkas WecTb YIeHOB 3KMNaxa nonyymnm
OTpaBfieHne Hen3BeCTHbIM BELECTBOM, OAMH YseH
3KMNaka ymep. B cBA3M € 3TMM CyHO CTaso Ha AKOp-
HYI0 CTOAHKY B palnioHe nopTa KaBkas. bnarogaps
pencTenam Mopcnaccny0bl uneHbl SKMnaxa 6binu
nepemeLllyeHbl Ha 6eper 1 nepegaHbl bpurage cko-
pon nomMmoLLu.

BBray oTcyTCTBUMA 3KMMNaxa CyAHO Hayano ca-
MOMPOWN3BOJIbHO KPEHNUTBLCA Ha NpaBsbli 60pT, Nno-
ABWUCA PUCK ONPOKMAbIBAHMA 1 faNbHENLIero 3a-
TonneHna cypHa. B cBasm ¢ atmm Mopcnaccnyx6a
NpPUHsNa Mmepbl No 6opbbe 3a XKNBYUYECTb aBaPUIA-
HOrO CyfiHa, ANA noafep»<aHuA ero Hannaey 1 obe-
crneyeHns 6e30NacHON CTOAHKM HapAZY C OpraHn3a-
Liye BO3MOXXHOW CPOYHOW aBapUinHON OYKCUPOBKM
cyaHa c rny6okown Boabl Ha OTMenb. B pesynbrate
BOZ0M1a3HOIrO OCMOTpPa 1 pAAa NPUHATLIX Mep B OT-
HOLEeHNN cyaHa (B TOM Yncsie HEOQHOKPATHOM OT-
KauyKky 3abopTHOM BOAbI) OMNACHOCTb 3aTOMJIEHWA
cyAHa 6biia NMMKBMANPOBAHA.

MNMonaraa Hanuuune y ceba mopckoro TpeboBa-
HuA B pa3mepe 200 000 gonn. CLLUA v BBMAy oTKasa
CynoBnafenbla 1 KanuTaHa CygHa OT nognucaHua
[OrOBOpa CrMacaHus, akTa 06 OKOHYaHUN cracaTesib-
HoW paboTbl 1 4O6POBONILHOIO YAOBNETBOPEHNA
TpeboBaHMA NN NPefOCTaBNEHWA FAPaHTUN onna-
Tbl TPebOBaHMs, B cepefHe mapTta Mopcnaccny»xba

obpaTunack B ApoutpakHbiii cyn KpacHogapckoro
Kpas c TpeboBaHeM O NPUHATUM NpefBapuUTesb-
HblX 0obecneunTenbHbIX Mep B BMAE apecTa cyaHa
“April”.

Cype6HbIN aKkT: ApbrTpaxkHbI cyp KpacHopap-
CKoro Kpas 3aasneHne Mopcnaccnyx6bl yaosnet-
BOPWI 1 Bblgan ucnonHutensHoii nuct. Cyg B nvue
cynbu KoHgpaToBa K.H. onpegenun Hanoxumtb apect
Ha CyLHO, a KanuTaHy MOpPCKoro nopta Kaekas 3a-
NpeTWTb BblfaBaTb Pa3peLleHne Ha nepexos cyaHa
C MeCTa AKOPHOW CTOAHKM.

MouTn mecsay cnycTa cyq B NuvLe TOro e Cy-
AbW MPUHAN K NPON3BOACTBY UCKOBOE 3asB/IEHME
no TpebosaHuo Mopcnaccny6bl K komnanuu “April
Shipping Company”.

KommeHTapuia: conepaHne MOTYBUPOBOYHOM
YyacTn cynebHOro akTa, B KOTOPOM MO HEMOHATHOM
NpUYNHe BHavasne aHanm3upyeTcsa Mopckoe Tpebo-
BaHVe B CBA3M C OMNSaToN AUCOYPCMEHTCKIMX pac-
XO[0B, BbI3blBAET HEJOYMEHNUE.,

MpuUurHON yKazaHuA Ha ANCOYPCMEHTCKIME pac-
XOfbl MOXeT ObITb He TONbKo ocobas KBanmdrkaLms
MOPCKOro TpeboBaHUsA CyioM (paBHO Kak 1 6aHanb-
Has olWwmnbKa), HO 1 GOPMYNMPOBKA, «NepeKkoYeBaB-
LIAs» 13 3asiBNIEHUS O NMPUHATIYN NPeABapUTENbHbIX
obecneunTenbHbIX Mep. Bnpouem, B nto6om 13 3Tmx
CnyyaeB OTHECEHUE CaMOCTOATENIbHbIX MOPCKMX
TpebOoBaHU, BO3HMKAOLWUNX N3 OYKCUPOBKH, JTOL-
MaHCKOW NPOBOAKYM 1 CHAOXKEHUA Cy[HA rPY30M W
MaTepuanamm B LIefIAX ero sKcnayatauum unm nog-
[epKaHus, BeCbMa HeNnpoCTo OTHeCTU K ancbypc-
MEHTCKUM pacxofam (gake ecnvm MrHopupoBaTb
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dakTnuecKkre oobCcToATeNbCTBA [efa 1 aBapuinHoe
COCTOAHUE CYAHA).

bonee TOro, MexgyHapogHaa KOHBEHLMA
06 yH1dMKaLUmM HeKOTOPbIX NMPaBWJI, KacatoLMXCs
apecTa Mmopckux cypos (bptoccenb, 10 masa 1952 r.)
ANCOYPCMEHTCKME pacxobl BblAeNAET B CaMOCTO-
ATenbHoe Mopckoe TpeboBaHue, dopmynmpys ero
Kak Npon3BefeHHble KanuTaHOM OT UMEHU CyaHa
WS €ro COOCTBEHHKA AMCOYPCMEHTCKIE pacxoabl,
BKJItOUan AncOypCcMeHTCKMe pacxoabl, NPon3BeaeH-
Hble OTNPaBMTENAMN rpy3a, ppaxToBaTenaMu Unm
areHTamu. B ceoto ouepegb, KTM PO, pencteutenn-
HO, B CT. 389 yKa3blBaeT Ha TaKoe CaMOCTOATENIbHOE
Mopckoe TpeboBaHue, Kak AncbypcMeHTCKne pac-
X0p[bl, NPOV3BefeHHble B OTHOLEHWM cyaHa. OgHako
MX NPMpoJa COBCEM NHaA.

XOTs Mbl He CTaBMM nepeg cobo 3aechb 3aja-
4y OaTb AeTaNibHbIM aHaNM3 COOTHOLWEHUA 3TUX
TpeboBaHW, BCe Xe NpeacTaBnAeTcs, Yto npu
JaHHbIX 06CTOATENbCTBAX PeYb AOJIKHA UATU
0 MOPCKOM TpebGOBaHMN, BbITEKAOLEM U3 OCY-
LLEeCTBNEHNA CNacaTeNIbHOWM onepaunn unu noboro
AOroBopa o cnacaHuwn. lMpn 3ToM Hanuuue unm
OTCYTCTBME NOANMCAHHOIO 4OroBOpa O cracaHum
WV aKTa O 3aBEpPLUEHUN criacaTefibHOM onepa-
LN He MOXeT UMeTb 3HaYeHNA B OTOM Cnyyae,
NOCKOJIbKY OTCYTCTBUE JOTOBOPHbBIX OTHOLLEH WA
0 CrMaceHuur cygHa Mexay NCTLOM UM OTBETUMKOM
He MOXKeT SIBNATbCS OCHOBAHMEM AN 0CBOOOX-
AeHNA OTBETYMKA OT OnJaTbl BbIMOJIHEHHbIX aBa-
pPUIAHBIX PaboT, Bbipa3nBLUUXCA B COepekeHun
MMyLLeCcTBa OTBETUMKA.

He ncknioueHo, uto, popmynupya 3adaBieHHoOe
MopcKkoe TpeboBaHMe Kak AucoypcmeHTCKre pac-
XOfbl, 3aABUTENb TEM CaMbIM MbITaNCA YATK OT pu-
CKOB, CBAA3aHHbIX C OTKa30M B KBaJIMdMKaLUM CBOUX
AEeNCTBUI KaK MOPCKOro TpeboBaHus 0 CrnacaHnu
BBMIY OTCYTCTBMA NPU3HAKOB, CBUAETENbCTBYIOLNX
0 CnacaTesIbHOM XapaKTepe onepauunu. XoTa B AaH-
HOM CJlyYae COMHEHUA efiBa I MOTYT BO3HUKHYTb.

* X %

NHTepecHO OTMEeTUTDb, YTO YyTb I He BNepBble
B OTE@UECTBEHHOW NMpakTUKe Cy[ NPUHAN Kraccu-
dVKaLMOHHOE CBUAETENbCTBO B KaUeCTBE OHOrO
13 JOKYMEHTOB, MOATBEPKAAIOLMX CTAaTyC He Npo-
CTO CyLOBMafenbLa, HO 3apPErncTPMPOBaHHOIO CO6-
CTBEHHMKa cyfHa. PeructpaunoHHoe cemaeTenb-
CTBO, YNOMAHYTOE B CyiebHOM aKTe, C y4eTOM TOro,
YTO OHO NpPeACTaBAEHO KanUTaHOM MOPCKOro nopTa
TaraHpor, BepOATHO, ABNAETCA KONUen cBngeTesb-
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CTBa O NpaBe COH6CTBEHHOCTU Ha cyaHo. MopcKoii
nopt TaraHpor 6bin NocneHUM NOPTOM Cyfo3axoaa
cynHa “April”, n cBUAETENLCTBO O NpaBe COOCTBEH-
HOCTM Ha CYAHO ABNAETCA OfHUM U3 JOKYMEHTOB,
npeAcTaBAsemMblx gnst oGopMIeHa CygHa B MOp-
CKOW MnopT.

CTOWT OTMETUTb, YTO Yalle BCero cyfbl B TaKuX
CyyYanx NpegbABAAT CTPOrUN CTAaHZAPT [OKa3bl-
BaHWA, Tpebys OT 3asABUTENEN NpeAcTaBleHA Bbl-
MUCKM 13 COOTBETCTBYIOLLIEro CYJOBOro peecTpa,
NoATBEPXAatoLLei NpaBo CO6CTBEHHOCTY Ha CYZHO.
OfHako HepefKu cilyyau, Korga cyabl 4OMNycKatoT
apecT cyAHa 1 Ha OCHOBAHUM MHpOPMaLUK 13 He-
odurLManbHbIX OTKPbITbIX UCTOYHUKOB. B oTHOLe-
HUW NOCNIeAHUX CJlyYaeB Ha Takol noaxon MoryT
BANATb PE30HAHC Aena, 3awmuTa ny6anyHbIX NHTe-
pecoB. He nocnegHee MecTo 3aHUMAET 1 TOT GaKT,
yTO ANA NPUHATMA obecneynTenbHbIX Mep Tpeby-
eTCcA MUHUMANIbHOe KONIMYeCTBO AOKa3aTenbCTB
(KaK Mo KonmuyecTay, Tak 1 MO NX «KaYeCTBYy») BBUAY
CPOYHOrO XapaKTepa Takunx Mep.

K coxaneHuto, Tako pa3HOPOAHbIA MOAXOA
He MOXeT CKa3blBaTbCA MOJIOKMTENbHO Ha efu-
HooOpa3un cynebHOI NPaKTUKM 1, Kak pe3ynbTar,
Ha 3pPeKTUBHOCTM MexaH3Ma apecTa CyAoB AnA
3aaBuTenei. loctaToOuHO C/IOXHO HanTy 6anaHc
B nogxofax K npobreme ¢ yyeToMm BO3MOMHbIX
0cobeHHOCTel 1 06CTOATENBCTB KOHKPETHbIX NPO-
NCLIECTBUIA, BNEKYL X HEOOXOAMMOCTb apecTa

cypHa.

* ¥ %

OcobbIlt MHTepecC Bbi3blBAaeT BONPOC MeCTo-
HaxoXXAeHUA cyaHa Ha MOMEHT NpuHATUA obe-
crieynTenbHbIX Mep. VI3BeCcTHOM 0COOEHHOCTbIO
apecTa MOPCKMX Cy4OB B OTEUECTBEHHOW NPaKTu-
Ke ABNAETCA NOATBEPXKAEHME HAaXOXKAEHNA CyHa
Ha TeppuTtopun PO. Yawe Bcero cyabl NOHMMaOT
37O TpeboBaHMe KakK HeOOXOANUMOCTb NOATBEPXK-
LEHUA HAXOXKAEHUA CyAHa He MPOCTO Ha Teppu-
TOPUW HaWel CTPaHbl, @ UMEHHO HA TEPPUTOPUN
MOPCKOro NopTa, B KOTOPOM cygHo Oynet 3agep-
*aHo. C TaknM NoAXo40M HEMpPOCTO COrfacuTbCs,
1 OH ABHO NpensTcTBYeT 3pPeKTUBHOCTU 0becne-
YNTENbHbIX Mep.

MpepcTaBnaeTcs, YTo AoKa3aTeNbCTB HAaXOX-
LEeHVA CyAHa Ha MOMEHT 3afABneHna 06 apecTe
Ha TeppuTopun PO gonxHO 6bITb 4OCTATOUHO, He-
3aBMCMMO OT €ro CTOAAHKM BHe MpefesioB nopTa uim
LBVIXXEHWA, Hanpumep, B CTOPOHY NopTa Win No Ha-
MPaBfeHMNIO U3 POCCUNCKOrO NOPTa 3a rpaHuLly.



B paccmaTpuBaemom gene cyq B KauecTse 0-
KasaTenbCTBa MeCTa HaxXOXAeHUA CyHa NPUHAN
LOKYMeHTbI crcTembl AlS 1 foHeceHve 06 aBapuii-
HOM cnyyae [MaBHOro MOPCKOrO CracaTeibHO-Ko-
OPANHALMOHHOTIO LeHTpa.

M3 3Tux JOKYyMEeHTOB criefyeT JoKa3aTeNlbCTBO
reorpadryeckoro MeCTOHaXOXAEHNA CyAHa, HO He
€ro pacrosioXeHns B MOPCKOM MopTy. Bnpouewm,
CYAA No KOOpAMHaTaM MecTa HaXOoXAeHWA CYAHa,
OHO OTHOCUTCA K AKOPHOW CTOAHKe B Nnpegenax
TepputTopnn mopckoro nopta. O6bIYHO B KauecTBe
[loKa3aTenbCTBa MeCTa HaxOKAEeHUA CyHa pOC-
CUNCKNE Cyabl NPUHMMALIOT CMPaBKU, BblhaHHble
KanuMTaHOM COOTBETCTBYIOLLEro NopTa, O TeKyLlem
npebblBaHUN CyAHa Ha TEPPUTOPUM TaKOro Mop-
CKOro nopra.

* % %

PaccmatpuBaembiin cyaebHbI aKT 3akitoyaeT
B cebe ellle ogHO NpoTuBopeyre. B Hem yTBepxaa-
eTCA, YTO He ABNAETCA JOCTaTOUYHbIM OCHOBAHMEM
ANA NPUHATUA obecneunTesibHbIX Mep GpaKT npeano-
nlaraemMoro NcnosiHeHusA 3a npegenamu Poccnmnckon
Depepaunn cynebHOro akTa, UCMOSTHEHME KOTOPO-
ro obecneumBaeTca Ha3BaHHbIMK Mepamu. BmecTe
C TeMm, Cyasa Mo BCeMY, eAMHCTBEHHbIM OCHOBaHMEM
(BO BCAKOM CJlyyae, OTpaXkeHHbIM B CyieOHOM aKTe)
ANA NOAo6HOro pelleHna cyabun ABNANCA [OBOS
Mopcnaccny06bl 0 TOM, YTO OTBETUUK 3aperncTpu-
POBaH B MHOCTPAaHHOM rocyaapcTBe 1 OTCYTCTBYET
MHPOPMaLMA O HANUYMK UMYLLECTBA HA TEPPUTO-
pun PO, a cygHO MOXeT 3aliTu B OPUCAUKLNIO, Tae
6yneT HeBO3MOXKHO UCMONHUTL cyaebHoe pelueHne
3a cueT Hero.

EaoBa nu CcTouT roBOpuUTb, YTO B POCCUICKOM
nNpakTuKe B NoAaBAAIOWEM YMCne CllyyaeB Takmne
[0BOAbl CyAamU OTKIOHAKTCA Kak He CBUAeTeNb-
cTBYIOLME camun No cebe 0 HEBO3MOXHOCTY UK
3aTPYAHUTENBHOCTY UCMOSNHEHUs CyaeOHOro aKTa.

YamBnaeT u To, Kak B cyaebHOM akTe obowngeH
CTOPOHOI BOMPOC O COpasmMepHOCTU TpeboBaHMsA
CTOMMOCTU MMYyLLeCTBa Ana cobnopeHna banaHca
VHTEPECOB CTOPOH. Ha npakTurke BBUAY OTCYTCTBMA
CBefleHNin 0 CoOpa3MepHOCTM UCTpebyemoit mepbl
CTOMMOCTU CyAHa 1 HebNaronpuATHbLIX NOCIeACTBUN
€ro apecTta pOCCUINCKME Cyabl Yalle BCEro OTKasbl-
BaloT B nocsiegHeM. B naHHOM criyyae 3asaBfieHHOoe
TpeboBaHwue, No pacyetam Mopcnaccnyx6bl, cocTa-
Buno 200 000 gonn. CLLUA, npuTOM YTO CTOMMOCTb
nofo6HOro cygHa MoxeT gocturatb 1,5 MiH gonn.
CLIA.

I.0B30P CYLEBHOW NPAKTUKU POCCUU

* X %

WNHTepec npeacTaBnsaeT TakxKe NO3MLNOHNPOBa-
HVie MOPCKOro TpeboBaHUA K AOMKHNKY. B cyne6-
HOM aKTe yKa3blBaeTcA Ha TpeboBaHMe K KoMnaHum
“April Shipping Company” B nuue onepaTopa CyaHa
“April” “Viya Ship Management Company”. Takan
bopMynpoBKa He MOXET He BbI3blBaTb BOMPOCOB.

CTouT OTMETUTD, YTO B CyfebHOM aKTe cyn npu-
BOAWI aHanu3 JoKa3aTeNbCTB 3aperncTprpoBaH-
HOro npaBa CO6CTBEHHOCTH, T.e. NpeAnonaraeTcs,
yTO TpeboBaHMe 3aABNEHO K COOCTBEHHUKY CyAHa.
flBnAeTca N onepatop cyAHa BTOPbIM WU efWH-
CTBEHHbIM OTBETUMKOM, 0OBbACHEHWA B cyaebHOM
aKTe He CoflepKUTCA.

loKa UTo eAMHCTBEHHbBIM OCHOBaHWEM AJA OT-
BeTa Ha 3TOT BONPOC MOXET 6bITb YNIOMUHAHME B CY-
nebHOM aKTe, UTo «omeemuyuK 3ape2ucmpuposaH
8 UHOCMpPAHHOM 20cyddpcmae, e20 topududeckuli
aopec onpedesisemca aopecom onepamopa CyoHan.
JTa HECKOJNbKO CTpaHHasa GopMynnpoBKa, BUAMMO,
CBVAETENbCTBYET O TOM, UTO OTBETUMUK B HEKOTOPbIX
LOKyMeHTax YKa3blBas agpec onepaTtopa B KauecTse
CBOEro ajpeca Ajisl KOppecnoHAEHUUN C TPeTbU-
MW INLaMu, 1 3Ton nHbopmMauun ana uenemn ape-
CTa cyfHa cypy 6bino foctaTouHo (Bnpouem, 3Ta
Xe bopmMynmpoBKa B OTHOLLEHMM OTBETUYMKA(-OB)
«repeKoyeBana» 1 B CyfebHbIl Crop Mo CyLIecTsy).

* X %

HakoHeL, faneko He pefKoe HapyLueHue, BCTpe-
yatoLeecs B cynebHol NpaKTrKe, CBA3aHO C OTCYT-
CTBMEM B cyaebHOM aKTe O MPUHATAY NpeaBapu-
TeNbHbIX 06ecneynTenbHbIX Mep cBefieHui ob ycTa-
HOBMIEHHOM CPOKe A NofauM UCKOBOTO 3asiBleHNA
NN C yCTaHOB/IEHNEM HEBEPHO onpeAeneHHoro
CyAOM CpoOKa.

B paccmaTtpuriBaemom onpefeneHnn cynom cae-
NaHa OTCblIKa K COOTBETCTBYIOLUM MpaBuiam 4. 5
CT. 99 ATIK PO. Vicxopa 13 uMTrMpoBaHKA 3TOM HOpP-
Mbl, CJTIOXHO CyAWTb, OLeHNBAET N Cyf 3aABNeHHOe
TpeboBaHVe Kak oTHocALeecA K 0b6sa3aTenibHOMY
pocynebHomy nopsaky unm Het. Mbl ocTaBUM 3TOT
BOMPOC 3a CKOOKaMMU, XOTA, Ha Hal B3rnag, Tpebo-
BaHMe B CBA3M CO CMacaHnem cygHa ciiegoBano Obl
NogYNHUTL focyaebHOMY NopAaKY.

BepoAaTHO, cya nocumTtan npeTeH3nOHHbIN No-
PALOK COONOAEHHBIM BBUAY OTKITOHEHUS «npea-
nokeHusA o6 onepatuBHoOM gocynebHom yperynu-
poBaHuu B pa3mepe 200 000 gonnapos CLUA». Vinu
e BOBCe Cyf MOT MOCYMTaTh JOCyAeOHbIN NopAaoK
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HEBO3MOXHbIM (@, 3HAYMT, U HaNpaBEHNE NPETEH-
31K 6eccMbICNeHHbIM) C YYeTOM OTKa3a OT noAnmca-
HUA JOKYMEHTOB O CnacaTefibHOW onepaummn n He-
npencTaBneHus obecneyeHysa UM HeyniaTbl cnaca-
TENbHOro BO3HarpaxaeHua. Bnpouem, nocnegHue
LBa obcTOATENbLCTBA B CyAeOHOM NpaKTuKe peako
pacueHnBatoTCA Kak CBUAETeNbCTBYOLME O CO6/I0-
AEHWN NPEeTEH3NOHHOTO NOPAAKa UM HEBO3MOX-
HOCTW YPEerynmpoBaHuaA Cnopa MUPHbIM NMyTeM.

TeopeTtunyeckn Mopcnaccnyx6a morna npeogo-
neTb TaKoW HeJoCTaTOK CyaebHOro akTa, HanpasyB
NnpeTeH3no OTBETUMKY(-aM) B TeueHune 15 gHen
CO [1HA BblHECEHUA ONpefeNneHna 1 NojasB UCKOBOe
3anABJIeHNE MO TakoMy TPebOoBaHWIO B TEUEHWE NATA
[AHEeN CO AHA OKOHYaHMA CPOKa, YCTaHOBNIEHHOIO
ana cobniogeHns 06sa3aTenbHOro focyaebHoro no-
pAanka.

B nto6om cnyuae, B pe30sItoTMBHOM YacTu cyaeo-
HOro aKTa CPOK AJ1A NoJayun MCKOBOMO 3asaBfieHNsA
He YCTaHOBIEH BOBCe, UTO, 6e3ycnoBHO, ABNAET-
CA nNpoLeccyanbHbIM HapyLeHnem. Bonpoc nuwb
B TOM, BIAIET I TAKOE HapyLUeHVe Ha 3aKOHHOCTb
apecTa cygHa 1 (Wnu) HapyLwaeT nu npasa Cy[oB-
nagenbua. M ecnu cyapl yalle BCero He BUAAT NPO-
LleccyanbHbIX HapyLUEHWUI, BNEKYLLMX 6e3YCOBHYIO
OTMeHY CaMOro apecTa cyfHa (Mpu yCnoBUm 3aKOH-
HOCTM apecTa C y4eTOM MaTepuranbHbIX 1 NpoLeccy-
anbHbIX KpUTEpKrEB), TO BONPOC HapyLUeHWA Npas
cynoBnagenblia CTOUT ropasfao ocTpee. ITo CBA3aHO
C TeM, YTO CYAHO AOMKHO OblI10 ObITb 0CBOOOXKAEHO
13-noj apecrta BBUAY HapyLUeHUA YCTaHOBIEHHOTO
3aKOHOM unn cygebHbIM aKTOM CpOKa Ans nofa-
UM UCKOBOIO 3aABJIEHNA HAa OCHOBAHMN Y. 8 CT. 99
AMK PO. Mpr 3TOM NO CMbIC/TY MNOMNOXKEHUA TON e
CTaTbX OTMeHa obecrneynTenbHbIX Mep OCyLlecT-
BNISIETCA He B 3aABUTE/IbHOM NMopAaKe, HO CaMUM
cynom. MTak, oTCyTCTBME YCTAaHOBNEHHOTO B CyAe6-
HOM aKTe CpoKa AnA noJayn NCKOBOrO 3asaB/eHNsA
BfieUeT NpaBOBYIO HeonpeaeneHHOCTb Y MOXKeT
CTaTb OCHOBAHWEM A1 OTMEHbI 1 (UNn) yCneLHo-
ro o6kanoBaHus obecneynTenbHON Mepbl, eCin
VICKOBOE 3asBJIEHME He NOAAHO BOBCE UV NOAAHO
C CyLeCTBEHHbIM OMo34aHNeM.

* X %

Ha npvimepe paccMOTpeHHOro fena MOXHO cae-
naTb HECKONbKO NPaKTNYEeCKNX BbIBOAOB.

BbiBopA 1: Ans noATBepKAEHUA NPaBa COOCTBEH-
HOCTU 1 (MNIn) CTaTyca CyaoBnagenbLa npeacTasns-
€TCs pa3yMHbIM ObpalleHmne K KanutaHam poccuii-
CKNX MOPCKUX NMOPTOB C NPOoCcbb0oi NpeacTaBieHuns
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KOnum CBUAETENbCTBA O NpaBe COOCTBEHHOCTU U
npepocTaBneHnsa MHGopmaL MM O TOM, KTO YKasaH
B TAaKOM [JOKYMEHTE B KayecTBe 3aperncTpupoBaH-
HOro co6cTBeHHUKa. MNpobnema, KoTopasa MoOXeT
3[€eCb BO3HMKHYTb, — 3TO OTKa3 B NPefoCTaBeHnM
cBeAeHWI TPETbYM NMLLAM, HE UMEIOLLM OCHOBaHWIA
[nA 3aTpeboBaHKA NoAo6HOM MHbOPMALIMK, a TaKKe
CPOKM TaKOro OTBETa, KoTopble popMasibHO MOryT
pocturatb 30 gHelt. B cnyyae ¢ cyaHom “April” mornu
6bITb 3a[e/ICTBOBaHbl MEXaHU3MbIl «€JMHOTO OKHay.
Kpome Toro, c MOMeHTa MHUMAEHTa 1O MOMEHTa ape-
CTa CyAHa MpOLUSIo AOCTaTOYHO BPEMEHU AfiA Noa-
roTOBKW HEO6X0AVMOW fOKa3aTeNbCTBEHHOM 6a3bl.

MoaTBepxaeHne cTaTyca 3apermMcTpupoBaHHOro
CcO6CTBEHHMKA NOAO6HBIM 06pa3om, pasymeeTcs,
ropasgo OelleBse, a MOXKeT ObiTb, U ObiCTpee, uemM
3anpoc BbINUCKM N3 MHOCTPAHHOTO Cy0BOrO pee-
CTpa (3aBMCUT OT IOPUCANKLMNN).

BbiBog, 2: TO nn cnyyaliHbiM 06pa3om BBUZY 0CO-
6eHHOoCTeln GOopPMyNNPOBaHNA MOTUBMPOBOYHON
4acTu, TO NI LeneHanpaBneHHo Cyf NPUHAN B Kaye-
CTBe [jOKa3aTeNIbCTBa MecTa HaxoXAeHUA cyaHa fo-
KyMeHTbI, MOATBEpXatoLme ero reorpapuyeckme
KoopZAMHaTbl, He COMOCTaBMAA MX C KoopAMHATaMU
rpaHuy mopckoro nopta Kaskas. Kak pesynbrar,
MOXKHO MPefnoNoXnTb, YTO apecT HeobA3aTeNbHO
OblJT HANIOXKEH Ha CYHO B CBA3M C €r0 HaXOXAeHMEM
B MOPCKOM MOPTY.

BbiBog 3: popmynmpoBaHme TpeboBaHUI B 3a-
ABNEHNN O NpeABapuUTeNbHbIX 0becneynTenbHbIX
Mepax umeeT H6onbLIOe 3HaYeHre, XOTA Cyf, CaMo-
CTOATENbHO AOJIXKEH YCTaHABMAMBATb CPOK A No-
Jaun cKa (MpeTeH3un) Npu NPUHATUN NpeaBapu-
TenbHbIX obecneunTenbHbIX Mmep. MNockonbKy npu
bopmmrpoBaHNM cynebHOro akTa TEKCT 3aABeHUs
YaCTNYHO MOXKET BOCNPOM3BOAMNTLCA, OTCYTCTBUE
NOCTaHOBKM 3aABMTENEM BOMPOCa O CPOKax nopauu
NpeTeH3nn NN UCKOBOTO 3asAB/IEHNA MOXKET Npu-
BECTM K UTHOPUPOBAHMIO TaKOrO BOMPOCa CYAOM.
MNocnegHee, B CBOO ouepefb, MOXKET MOB/eYb 3a
cobol OTMeHy apecTa CyiHa B onpefeneHHbIX 06-
CTOATENbCTBAX.

* % %

B 3akntoueHre MOXKHO BbICKa3aTb Npeanonoxe-
HMe, YTO XOTA CyAbl Yalle BCero NpaBUIbHO NMpu-
MEHAIOT HOPMbI 06 apecTe CyflOB, TeM He MeHee
B CMNy pAZda NPUYMH BO3HMKAIOT Npobriembl ¢ Mo-
TUBMPOBKOWN TaKnx cyfebHbIx akToB. Bo-nepBbix,
OHU 06YCNIOBMIEHBI BLICOKOW Harpy3kom Ha cy-
nebHyio cnctemy. Bo-BTopbIx, KOpeHb Npob6riembl



B 3MM304NYHOCTU M HETUMMYHOM XapaKTepe Mop-
CKMX CNOPOB 1 obecrneymnTeNibHbIX Mep, CBA3aHHbIX
¢ HUMK. Co BTOPbIM MYHKTOM CBA3aH TPETUIA NCTOY-
HUK CNOXHOCTEN — OTCYTCTBUE CMCTEeMATUYEeCKOM
npaBoNpPUMEHUTENbHON NPaKTUKN. VTak, HapAagy
C paccmoTpeHunem Bonpoca o6 obecneumnTenbHbIX
Mepax B KOPOTKUE CPOKK, B TeYEHUE KOTOPbIX MNpwn
BbICOKOW Harpyske Cyfba NPOCTO He ycneBaeT no-
rpy3nTbca B cneyudurky TemMbl, SMN304UYHOCTD,
HETUNNYHOCTb MOPCKUX CNOPOB N OTCYTCTBUE
yCTOABLIENCA NPAKTUKM NPUBOAAT, KaK NpaBuo,
K NpaBuUSibHbIM CyAeOHbIM akTaM C HEMpPaBUSIbHON
MOTMBMPOBKON. B TO ke Bpema 3HaueHne nocnea-
Heln Henb3A HegooueHuBaTb. OHa ABNAeTCA of-
HUM M3 KpUTepreB 3aKOHHOCTM cyfebHOoro akTa.
NMeHHO MOTMBMPOBKa CNYKUT OTNPaBHOMN TOUKOMN
AnA o6KanoBaHMs NMLOM CyfebGHOro akta u ero
OTMEHbI UM NepecMoTpa CyAoOM BbllLleCToALeN
WHCTaHUNW.

Takaa cuTyauma B KOTOPbIN pa3 CTaBUT BONPOC
0 HEOOXOAMMOCTY CO3AaHUSA €CNIV He CneLlunanusu-
POBaHHbIX CY0B, TO Kak MMH1MYM CreLmanm3npo-
BaHHbIX cyfebHbIX cocTtaBoB. C Apyron CTOPOHbI,
YacToTa BO3HMKHOBEHMA 1 Nepefayun MOPCKIMX Tpe-
60BaHMI Ha pacCMOTPEHME B Cyfl HE CTOJb BbICOKA,
yTobbl cyfebHasa cuctema Hecna CTOMb 3HaUYMMble
n3pepku. BepoAatHo, uto cynebHas cuctema 6opet-
€A ¢ Npobnemol HefOCTaTOYHOWN UV HEMPABWUSIb-
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HOI MOTUBMPOBKM NYTEM pacnpeneneHnsa OgqHOPOA-
HbIX 3aABNIEHUN N TpeboBaHWI CyAbAM, UMEIOLLUM
cooTBeTCTBYOLWMIA onblT. OAHaKo Ha Npumepe 3a-
ABNEHNI 06 apecTe Cy0B, KOTOPbIe Ha NpPaKTUKe
BCTPEYAloTCA OCTAaTOUYHO PefKo, Takoe pelueHne
He BCerga MoXeT NPMHOCUTb NCKOMbIV pe3ynbTat
no BblWenpUBeAEHHbIM MPUYNHAM.

Bo3Bpallasch kK «agosutomy» T/x “April”, ctont
OTMETUTb, YTO CJlyyYan Ype3BblUalHbIX MpoucLle-
CTBUI NPY MOPCKUX NepeBo3Kax rpysa ¢eppocu-
LUWnNA XOTb N He ABAAKOTCA YacTbIMK, HO C onpe-
AeneHHON 3Nn30ANYHOCTbIO CilyyatoTcs. Tak, B TOM
e KepueHckom nponuee B 2007 r. Ha cyaHe “Odisk”
nornbno ABa mopsaka, no odnunanbHOM BepCUu,
B pe3ynbrate oTpasneHns ¢pocpuHoM, Bbiaenmns-
LWIMMCA NpW BO3AENCTBMN BOAAHOIO Mapa, Bogbl
N NepeBO3UMbIX Ha 6OPTY cyaHa ¢deppocniaBoB
(BO Bpemsa OTKPbITOro Tuna Norpy3Ku LWen Menkum
JOXAb).

K coxkaneHuto, BeposiTHee BCEro, 3TO He Nocnes-
HU Cny4valr, CBA3AHHbIN C TAaKUMWU NeYvasbHbIMU
nocnegcrtemamun. Cygosnagenbuam cnegyer Tula-
TenbHee NHCTPYKTUPOBATb SKUMNAXM CyaoB, nepe-
BO3ALLMX OMacHble rpy3bl, obecrneunBaTb Hage-
XKallyo BEHTUNALMIO, @ KMMaXKaM — UMETb N YMETb
NCNonb3oBaTb NPOTMBOrasbl. M fgaxke Takne mepbl
no Hagnexatyemy obpaLleHuto € Fpy30M He Bceraa
MOTyT NPefoTBPaTUTb Tpareauto. =
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“April” Which Was Arrested in March

Ruling of the Commercial (“Arbitrazh”) Court of the Krasnodarskyi Region
dated 12 March 2021 in case No. A32-9548/2021
(FGBI “Morspassluzjba” v “April Shipping Company”)

Facts: in February 2021, mv “APRIL" flying
the Panama flag was sailing from Russia to Tur-
key with a cargo of ferrosicilium (an alloy of iron
and cream, reacts chemically when in contact with
water).

During the voyage in the area of the seaport
Kavkaz, six crew members were poisoned with an
unknown substance, one crew member died. The
vessel anchored in the area of the port of Kavkaz.
Thanks to the actions of the Marine Rescue Service,
the crew members were moved to the shore and
transferred to the ambulance brigade.

In absence of the crew the vessel began to shift
spontaneously to starboard, there was a risk of cap-
sizing and further sinking of the vessel. In this re-
gard, the Marine Rescue Service took measures to
combat the survivability of the dangerous vessel,
measures to maintain its floating and ensure safe
anchorage, along with the organization of a possible
urgent emergency towing of the vessel from deep
water to a sandbank. Based on the results of the
diving survey and a number of measures taken in
relation to the vessel (including repeated pumping
of seawater), the danger of the vessel sinking was
eliminated.

Assuming that it had a maritime claim in
the amount of 200,000 US dollars and in view of the
refusal of the shipowner and the master of the ves-
sel to sign the salvage agreement, the act of com-
pletion of the salvage operation and voluntary sat-
isfaction of the claim or presentation of guarantees
of payment of the claim in mid-March, the Marine
Rescue Service applied to the Commercial Court
of the Krasnodar Region with a request to provide
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the preliminary interim measures in the form of the
arrest of the mv “April”.

Ruling of the court: the Commercial Court
of the Krasnodarskiy Region satisfied the applica-
tion of the Marine Rescue Service and issued a writ
of execution. The court decided to arrest the ves-
sel, and prohibit the captain of the seaport Kavkaz
from issuing permission for the vessel to move from
the anchorage.

Almost a month later, the court in the same
composition of the judge Kondratov accepted
for consideration the statement of claim filed by
the Marine Rescue Service against April Shipping
Company.

Commentary: the content of the motivational
part of the judicial act, which, for some unknown
reason, first analyzes the maritime claims in con-
nection with the payment of disbursement costs,
is puzzling.

The reason for indicating disbursement expens-
es may be not only the special qualification of the
maritime claim by the court (as well as a banal mis-
take), but also the wording that “migrated” from
the application for taking preliminary interim mea-
sures. However, in any of these cases, the attribu-
tion of independent maritime requirements arising
from towing, pilotage and supply of the ship with
cargo or materials for the purpose of operating
or maintaining is very difficult to attribute to dis-
bursement costs (even if we ignore the actual cir-
cumstances of the case and the emergency state
of the ship).

Moreover, the Convention for the unification
of certain rules relating to the arrest of sea-going



ships, 1952, allocates disbursement costs as an in-
dependent maritime claim, formulating it as dis-
bursement costs incurred by the master on behalf
of the ship or its owner, including disbursement
costs incurred by consignors, charterers or agents.
In turn, the Merchant Shipping Code of the Russian
Federation does in Article 389 indicate such an in-
dependent maritime claim as disbursement costs
incurred in relation to the vessel. However, its nature
seems to be absolutely different.

Without setting ourselves here the task of giv-
ing a detailed analysis of the correlation of these
maritime claims, it nevertheless seems that un-
der the given circumstances it should be quali-
fied as maritime claim arising from a rescue op-
eration or any salvage agreement. At the same
time, the presence or absence of a signed salvage
agreement or an act on the completion of the sal-
vage operation cannot matter here, since the ab-
sence of a contractual relationship on the salvage
of the ship between the claimant and the respon-
dent normally cannot be the basis for exempting
the respondent from payment for the successful
salvage operation expressed in saving the respon-
dent’s property.

It is possible that by formulating the maritime
claim as disbursement expenses, the applicant was
thereby trying to avoid the risks associated with
the refusal to qualify his actions as a maritime claim
for salvage, namely, in the absence of signs indicat-
ing the salvage nature of the operation. Although
in this case, doubts can hardly arise.

* % %

It is interesting to note that it is almost the first
time in judicial practice that it occurs in this case,
the court accepted such a document as a classi-
fication certificate as one of the documents con-
firming not just the status of the shipowner, but
the registered owner of the vessel. The registration
certificate mentioned in the judicial act, given that
it was submitted by the master of the Taganrog sea-
port, is probably a copy of the certificate of owner-
ship of the ship. The Taganrog seaport was the last
port of call of the mv “APRIL’, while the certificate
of ownership of the vessel is one of the documents
submitted for calling the seaport.

It is worth noting that most often the courts
in such cases present a strict enough standard
of proof, requiring applicants to submit an extract
from the relevant ship register confirming the
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ownership of the ship. However, it is not uncom-
mon for the courts to allow the arrest of a vessel on
the basis of information from unofficial open public
sources. In the latter cases, this approach may be in-
fluenced by the resonance of the case and the pro-
tection of public interests. Not the least important
is the fact that the adoption of interim measures
requires a minimum amount of evidence (both in
quantity and in their “quality”) due to the urgent
nature of such measures.

Unfortunately, such a heterogeneous approach
cannot have a positive effect on the uniformity of
judicial practice, and, as a result, on the effective-
ness of the mechanism for the arrest of courts from
applicants point of view. It is rather difficult to find
a balance of approach to the problem, taking into
account the possible features and circumstances
of specific incidents that entail the need to arrest
the vessel.

* X %

Of particular interest is the question of the lo-
cation of the vessel at the time of taking interim
measures. A well-known feature of the arrest
of sea vessels in the practice of Russian vessels
is the confirmation of the location of the vessel
on the territory of the Russian Federation. Most
often, the courts understand this requirement as
the need to confirm the location of the vessel not
just in the territory of the Russian Federation, but
in the territory of the seaport where the vessel will
be detained. This approach is difficult to accept
and clearly hinders the effectiveness of interim
measures.

It seems that the evidence of the vessel’s location
at the time of the statement of arrest on the terri-
tory of the Russian Federation should be sufficient
regardless of its stay outside the port or her move-
ment, for example, towards the port or in the direc-
tion from the Russian port abroad.

In the case under consideration, the court ac-
cepted the documents of the AIS and the report
on the emergency from the Main Marine Rescue
Coordination Center as evidence of the location
of the vessel.

From these documents follows the proof of the
geographic location of the vessel, but not its loca-
tion in the seaport. However, judging by the co-
ordinates of the location of the vessel, it refers to
the anchorage within the territory of the seaport.
Usually, as proof of the location of the vessel, Rus-
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sian courts accept certificates issued by the master
of the corresponding port on the current location
of the vessel in the territory of such a seaport.

* X %

Some contradiction is found in the judicial act,
which argues that the fact of the alleged execution
outside the Russian Federation of the judicial act,
the execution of which is ensured by the above
measures, is not a sufficient basis for the adoption
of interim measures.

At the same time, apparently, the only reason
(at least mentioned in the judicial act) was the ar-
gument of the Marine Rescue Service that the de-
fendant is registered in a foreign state and there is
no information about the presence of property on
the territory of the Russian Federation, and the ship
can enter the jurisdiction where it will be it is im-
possible to enforce the judgment at the expense
of the vessel.

It is hardly possible to say that in the overwhelm-
ing Russian judicial practice such arguments are re-
jected by the courts as not testifying in themselves
to the impossibility or difficulty of the execution
of the judicial act.

It is also surprising how, in the judicial act,
the question of the proportionality of the claim to-
wards the value of the vessel in order to maintain
the balance of interests of the parties is bypassed.
In practice, the lack of information about the pro-
portionality of the claim, the value of the vessel,
the adverse consequences of the arrest, the Russian
courts most often refuse to arrest the vessel. In this
case, the declared claim for the calculations of the
Marine Rescue Service amounted to 200,000 US
dollars, while the cost of such a vessel could reach
up to 1.5 million US dollars.

* % %

The positioning of the maritime claim against
the debtor is also of interest.

The judicial act indicates the claim is filed against
the “April Shipping Company” represented by
the vessel operator of “April”“Viya Ship Manage-
ment Company”. This formulation raises questions.

It is worth noting that in the judicial act,
the court cited an analysis of evidence of registered
property rights, i.e. it is assumed that the claim has
been made against the registered owner of the
vessel. How and what relation, as well as whether
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the operator of the vessel is the second or the only
respondent, there is no explanation in the judicial
act.

So far, the only explanation for this may be
the mention in the judicial act of information that
“the respondent is registered in a foreign state, his
legal address is determined by the address of the
vessel operator” This somewhat strange wording,
apparently, indicates that the respondent in some
documents indicated the operator’s address as his
address for correspondence with third parties, and
this information was enough for the court to arrest
the vessel (however, the same wording in relation
to the respondent(s) migrated to the on the merits
case).

* X %

Finally, it is far from a rare violation that occurs
in judicial practice, due to the absence in the ju-
dicial act on the adoption of preliminary interim
measures of information about the established
time limit for filing a statement of claim or the es-
tablishment of an incorrectly determined time limit
by the court.

In the matter under consideration, the court
made a reference to the relevant rules of part 5
of Article 99 of the Commercial Procedure Code
of the Russian Federation. From the citation of this
provision, it is difficult to judge whether the court
assesses the stated claim as referring to a manda-
tory pre-trial procedure or not. We will leave this
question out of brackets, at least, in our opinion,
the requirement in connection with the salvage
of the vessel should be subordinated to the pre-trial
procedure.

It is possible that the court considered
the pre-trial procedure respected with due to the re-
spondent’s rejection of the “proposal for a prompt
pre-trial settlement in the amount of USD 200,000".

Or, the court could even consider the pre-trial
procedure impossible (and, therefore, the filing
of a pre-trial claim is meaningless), considering
the refusal to sign documents on the salvage op-
eration and the failure to provide security or pay
the rescue reward. However, the last two circum-
stances in judicial practice are rarely regarded as
evidence of the observance of the pre-trial claim
procedure or the impossibility of settling the dis-
pute peacefully.

In theory, the Marine Rescue Service could
overcome such a shortcoming of the judicial act



by sending a pre-trial claim to the respondent(s)
within fifteen days from the date of the court ruling
and filing a statement of claim on such a pre-tri-
al claim within five days from the date of the end
of the period established to comply with the man-
datory pre-trial procedure.

In any case, in the operative part of the judicial
act, the deadline for filing a statement of claim is
not established at all, which is undoubtedly a pro-
cedural violation. The only question is whether
such a violation affects the legality of the arrest
of the ship and / or violates the rights of the ship
owner.

And if the courts most often do not see pro-
cedural violations, entailing the unconditional
cancellation in this case of the arrest of the vessel
itself (subject to the legality of the arrest in view
of respected material and commercial procedure
criteria), then the issue of violation of the rights
of the shipowner is much more acute. This is due
to the fact that the vessel should have been re-
leased from arrest due to violation of the time
limit established by law / judicial act for filing
a statement of claim on the basis of part 8 of Ar-
ticle 99 of the Commercial Procedure Code of the
Russian Federation. Moreover, within the mean-
ing of the provisions of part 8 of Article 99 of the
Commercial Procedure Code of the Russian Fed-
eration, the cancellation of interim measures is
carried out not in a declarative manner, but by
the court itself.

In any case, the absence of the deadline for filing
a statement of claim established in a judicial act en-
tails legal uncertainty and may become the basis for
cancellation and / or successful appeal of an interim
measure if the statement of claim was not filed at
all or was filed with a significant delay.

* * %

Based on the example of the case examined,
several short practical conclusions can be drawn.

Conclusion 1: in order to confirm the owner-
ship and/or status of the ship owner, it is reason-
able to appeal to the masters of Russian seaports
with a request to provide a copy of the certificate
of ownership or provide information about who
is indicated in such a document as the registered
owner. The problem that may arise here is the re-
fusal to provide information to third parties who
have no reason to request such information, as
well as the time frame for such a response, which

I. REVIEW OF RUSSIAN CASE LAW

formally can reach 30 days. In the case of the mv
“April’, “single window” mechanisms may have been
involved to reduce time for providing information.
In addition, from the moment of the incident to
the moment of the arrest of the vessel, enough time
had passed to prepare the necessary evidence base.

Confirming the status of a registered owner in
this way, of course, is much cheaper, and even may-
be faster than requesting an extract from a foreign
ship register (depending on the jurisdiction) which
additionally should be apostilled in most cases.

Conclusion 2: either by chance, due to the pe-
culiarities of the formulation of the reasoning part
of the judicial act, or purposefully, the court accept-
ed documents confirming its geographical coordi-
nates as proof of the location of the vessel, with-
out comparing them with the coordinates of the
borders of the seaport of Kavkaz. As a result, it can
be assumed that the arrest was not necessarily im-
posed on the vessel in connection with its presence
in the seaport.

Conclusion 3: the formulation of requirements
in the application for interim measures is import-
ant, even if the court itself must set a time limit
for filing a claim / claim when taking interim mea-
sures. Since during the formation of a judicial act,
the text of the statement can be partially repro-
duced, the absence of the applicant raising the is-
sue of the time frame for filing a pre-trial claim
or a statement of claim may lead to the court ig-
noring such an issue. The latter, in turn, can lead
to the cancellation of the arrest of the vessel in
certain circumstances.

* ¥ %

In conclusion, it can be assumed that although
the courts most often correctly apply the rules on
the arrest of courts, nevertheless, problems with
the motivation of such judicial acts arise for a num-
ber of reasons. Firstly, this is due to the high over-
load on the judicial system. Secondly, it is an epi-
sodic and non-typical nature of maritime disputes
and interim measures associated with them. The
latter implies the third - the lack of systematic law
enforcement practice, which, along with short pe-
riods of consideration of the issue of interim mea-
sures, during which, with a high workload, the judge
simply does not have time to “dive” into the specifics
of the topic, leads, as a rule, to correct judicial acts
with incorrect motivation. At the same time, the im-
portance of the motivation of judicial acts should
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not be underestimated. It should be one of the cri-
teria for the legality of a judicial act. It is the reason-
ing that is the starting point for the possibility of
a person appealing a judicial act and the possibility
of canceling or revising the judicial act by a higher
instance court.

This situation once again raises the question
of the need to create, if not specialized courts,
then at least specialized judicial panels. On the
other hand, the frequency of occurrence and trans-
fer of maritime claims to courts is not so high that
the court system incurs such significant costs.

It is likely that the judicial system is fighting this
problem by distributing homogeneous claims and
applications to judges with relevant experience.
However, using the example of applications for
the arrest of vessels, which are quite rare in practice,
such a decision may not always bring the desired
result.
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Returning to the “poisonous” mv “April”, it
is worth noting that the cases of emergencies
during the sea transportation of ferrosicilium car-
go, although not frequent, do occur with a certain
episodic frequency. So, in the same Kerch Strait in
2007, on the mv “ODISK’, two sailors died, accord-
ing to the official version, as a result of phosphine
poisoning released when exposed to water vapor,
water and ferroalloys transported on board the ship
(during the open type of loading there was light
rain).

Unfortunately, most likely, this is not the last case
with such sad consequences. Shipowners should
carefully instruct the crews of vessels involved in
carrying dangerous goods to provide adequate
ventilation and to have and know how to use gas
masks and other precaution measures. And even
such measures for the proper handling of the cargo
cannot always prevent a tragedy. =
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HeT paccnepoBaHma NpUYmH
CTONKHOBEHUA CYyA0B -
HeT BUHOBHOWU CTOPOHDI

MocmaHoeneHue Ap6umpakHozo cyoa Cesepo-3anadHo20 oKpyaa

om 3 mapma 2021 2. no deny N° A21-1117/2020 (Pbi6on108eukuli Konxo3s «Tpy»KeHuUK
Mops» v @'Yl «<HayuoHanbHele poibHble pecypcol», OIBY «KAOMuHucmpayus
mopckux nopmos banmutickozo mops», 000 «CesepHble MOpCKUe mexHOo/102uu»)’

@akTbl: NCTUY Ha NpaBe CO6CTBEHHOCTN Npu-
Hagexano pbibonoBHoe cyaHo MPTK-1078, KoTo-
poe CTOANO Ha LWBAPTOBbIX KaHaTax Yy npuyana N2 6
YMT «[MrnoHepckuin» (KannHnrpagckaa obnact). He-
nopaneky ot pbi6ONOBHOrO CyAHa CTOAN NiaBKpaH
«lepkynec». 2 aHBapa 2019 r. B KannHMHrpagckom
061acT NMenn mecto HebnaronpuATHbIE NOroA-
Hble YyCNOBUA: YyCUIeHNe BeTPa, WTOPM, CUJIbHbIN
[OX b, BONHA. B pe3ynbraTte BETPOBOro 1 BOIHOBO-
ro Bo3gencrtauna 2 AHBapa 2019 r. npounsoLuen o6-
pbIB WBAPTOBbIX KOHLOB Y NfaBKpaHa «fepKynec,
KOTopbIl, Apendya Ha BeTPY, HaBaNMACA Ha CYAHO
NCTUa, B pe3ynbraTe Yero CyaHo nonyuuno npobo-
WHbI 1 3aTOHYNO B akBaTopun YMT «[TnoHepcKminy.

Ccbinanacb Ha BUHOBHOCTb OTBETUMKOB B 3aTOM-
NEeHUN CyAHa, NCTeL, 06paTUICA B apOUTPaXKHbIN cyq
C VICKOM O B3blCKaHuUM ¢ HUX 10 145 000 py6. yobIT-
KoB. [pun pacueTe pa3mepa yObITKOB Oblia yuTeHa
CTOMMOCTb CyAHa, YTUAM3aUnn 1 CIOPBENepPCKOro
obcnegoBaHus.

WcTew HacTanBan Ha NpyBReYeHNn K OTBETCTBEH-
HOCTW BCeX 3aABJIEHHbIX MM OTBETUMKOB, 060CHOBaB
BVIHY Ka)K[Oro ciegytomm obpasom.

' https://kad.arbitr.ru/Document/Pdf/a7efdbe8-895c-
4fb5-a317-49b2089fedfa/ea152a07-a617-4f0b-bfe8-
cd0a2fa92543/A21-1117-2020_20210303_Postanovlenie_
kassacionnoj_instancii.pdf?isAddStamp=True

®ryn «HauunoHanbHble pblOHbIE PECYPCbI» — Ba-
Aenewy npuyanbHbIX COOPYKEHUN — NPefoCTaBuIIo
[NA WBapTOBKM NnaBKpaHa «fepkynec» HeHaasle-
XKalmi npryan, TemMm cambliM JOMYCTUB ero Hebes-
OMaCHYIO CTOAHKY.

OIBY «AoMMHMCTPaUmMA MOPCKMX NopToB ban-
TUIACKOTO MOpsA» — CNy»k6a KanuTaHa MOPCKOro nop-
Ta — He NPUHANO Mep No obecneveHuto 6esonac-
HOCTW CTOAHKM CYAOB, HE NMepepano coobuieHne
O LUTOPMOBOM MpeaynpexaeHnn, He caenano cooT-
BETCTBYIOLLMX YKa3aHWU KanuTaHaMm 1 BnagenbLuam
CYL,0B, NPUYaNbHbIX COOPYXKEHWUIN.

000 «CeBepHble MOPCKME TEXHONIOMNN» — COO-
CTBEHHUK NnaBKpaHa «[epKynec» — He obecneunno
LIBAPTOBKY CBOErO CyfiHa CNOCO60M, MO3BOAAIOLLMM
n36exaTb NepemMeLleHns nog Bo3aencTerem BeTpa
1 BOJIHEHUS.

OTBeTUMKM yTBEpPKAaNnu, YTo HebnaronpuUATHbIE
MorofHble ycnoBus (ycmneHme BeTpa, LWTOPM, CUJlb-
HbI JOX[Ab, BO/THA) AOJIXHbI ObITb KBannduumnpo-
BaHbl KaK 00CTOATENBbCTBA HEMPEOZONNMON CUSTbI,
KOTOpble U NOCAYXUN NPUYNHON CTONKHOBEHUA
pbl6ONOBHOIO CyAiHa 1 NNaBKpaHa.

CyneO6HbIl aKT: B YOBJIETBOPEHUN UCKOBbIX
TpeboBaHui ApbuTpaxxHbiM cyaom CeBepo-3anag-
HOro oKkpyra 6blJ10 OTKa3aHo B MOJIHOM ob6beMme.
Cyn oTmMeTunn, YTO MOPCKOM NopT KanmHMHrpaga
He ABNAETCA MeCcToM ybexuLla ois CyaoB B LUTOp-
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MoByto norogy. Kpome toro, cyaa, Haxoaawmecsa
B MOPCKOM NOPTY Ha ANUTESIbHON CTOAHKE, [O/KHbI
MMETb MAaHbl MEPONPUATUIA No obecneveHnto 6e3-
OMacHOCTU CYAHa B 3TOT Nepuof, YTBEPKAEHHbIe
CyLOBagenbLem U COrnacoBaHHblE C KaNMMTAaHOM
Mopckoro nopta. Cya Takxe cyen fokKa3aHHbIM
¢daKT 3abnaroBpemeHHOro ornoBelLLeHNsA Cy10B, Ha-
XOZALNXCA B MOPTY, O HAABUraOLWeMCA WTOPME.
B npouecce nccnegoBaHnA JOKa3aTeNbCTB TakxKe
yumTbiBanucb gencrama OO0 «CeBepHble MOpPCKME
TEXHONOMMMU» No obecneyeHno 6e30MacHOCTL NJaB-
KpaHa «lepkynec». BmecTe ¢ Tem cya He nocuuTtan
[OKa3aHHbIM, YUTO COOCTBEHHVKOM PblGOSIOBHOIO
cyaHa Obinu NPUHATBI 4OCTaTOUYHbIE Mepbl Ana 06e-
crneyeHunn 6e30MacHOCTY CyfiHa B YC/TOBUSAX LUTOPMA.

B oTHOweHnn otBeTunKa Oryr «HaymoHanb-
Hble pblGHbIe pecypcbl» Cyh OTMETUJ, YTO B AENO
npencTaBneH akT OCBMAETENIbCTBOBaHMA MOPTOBOrO
rMAPOTEXHMYECKOTO COOpYXeHmnA oT 20 fekabpn
2018 r., 13 KOTOPOro CNefyeT, YTo NPUYan HaXoauTCA
B PaboTOCNOCOOHOM COCTOAHMM U €70 IKCMyaTaLus
npoasieHa fo 19 gekabpa 2023 r.

Ocob6oe BHUMaHUE NpUBMeKaeT cegyowmnii
apryMeHT cyfa: paccriejoBaHue Mo yCTaHOBNIEHMIO
NPWYUH CTONIKHOBEHMA MaBCPELCTB B aKBAaTOPUM
nopTa He NPOBOAUIOCH, MOSTOMY OMNpPeaeNnTb Ublo-
nn60o BUHY B NPOUCLLIECTBMM He NpeAcTaBnsaeTca
BO3MOXHbIM. [1py 35TOM OTBETCTBEHHOW 3a Npo-
BefeHve paccnenoBaHus Asnsaetca OegepanbHas
cny»6a no Haa3opy B chepe TpaHCNopTa.

KommeHTapuii: HeBO3MOXKHO He 3aMeTUTb OC-
NOXXHEHWE JAHHOTO Aenia NyONYHbBIM S/1IEMEHTOM.
Hanunuune B uncne oTBETYMKOB rOCYAAPCTBEHHbIX
opraHusauun scerga gobasnaet 0CO6eHHbIN OT-
TEHOK cygebHOMy npoLlieccy.

NHTepecHOo, uTo CHauvana cyf akTMBHO nccnegyet
[0Ka3aTeNbCTBa Mo ey, 000CHOBLIBAET Hanuume
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WV OTCYTCTBME BUHbI B AENCTBUAX UCTLA U OTBET-
UnKoB. Ho 3aBepLuaeT CBOO LienouKy paccyXaeHunn
aprymeHTOM O HEBO3MOXHOCT/ YCTaHOBUTb Hanu-
yre UM OTCYTCTBIME BMHbI, TaK KaK paccyieioBaHme
MPUYMH CTONKHOBEHNWA He NpoBoannock. Ha camom
fene, aTa ppasa NogHNMAET MHOXKECTBO Npobem.
Hanpumep, cooTHoLweHMe Ny6nnyHbIX npoueayp,
HepoueTbl GYHKLMNOHUPOBAHNA FOCYAAPCTBEHHbIX
OpraHoB, MeloLLe NpoLeccyasbHbli 3GdeKT ans
CyOBbeKTOB 3KOHOMUYECKOW AeATENTIbHOCTY.

O6s3aTenbHO N NPOBEAEHME BbILLEYNOMAHYTO-
ro paccnefoBaHuA Ans AOKa3blBaHWUS B apOUTpa-
HoM npouecce? BepoATHO, UTO OTCYTCTBUE pe3ysib-
TAaTOB TaKOro pacc/iefjloBaHUA He NpenATCTBYeT
Cyny uccnepoBaTb UHble foKasaTenbcTsa. [pyroe
NPOTMBOPEUMSIO Obl 1 TOTVIKE KOMMEHTMPYEMOTO
peLeHns, U NPUHLMNAM MPOLEeCCYanbHOro npasa
00 oLeHKe foKa3aTenbCTB.

B KOHLIe KOHLOB, CyA MOT cienaTtb CCbIKy Ha 6e3-
JAeNCTBME NCTLA MO MHMUMaLUKW NPOBeaeHNs pac-
CNegoBaHuA, UTO B KAKOW-TO CTEMEHW BMNUCbIBaeTCA
B NIOrMKy 6pemeHun foka3sbiBaHuA. OfgHaKo B AaHHOM
Clyyae Mbl MOXKeM BbIAeNUTb Apyryto npobnemy: Bo3-
NOXKEHME Ha UCTLA 00513aHHOCTU «MOATANIKUBAHWA»
YMOJTHOMOYEHHBIX rOCYAAPCTBEHHBIX OPraHoB K ¢pop-
MMPOBaHMIO JOKa3aTeIbCTBEHHOMO MaTepuana.

Takum 06pa3om, B KaxJoM Nofo6HOM ciyyae
NCTLY C/iegyeT 3apaHee NOAroTOBUTb OCHOBaHMSA,
Ha KOTOpPbIX OyAeT CTpOUTbCA NpaBoBas No3Muma
no geny. BoamoxHo, cnefoBano paccMoTpeTb
BOMPOC O npmsneyeHun npeactasutenen QPepe-
panbHoOW Cny6bl N0 Haa30pYy B chepe TpaHcnopTa
B KauecTBe TPeTbuX L. B gaHHOM gene mbl BUAMM
npupaBHMBaHME BpemMeHn AoKa3blBaHUA K 001-
3aHHOCTM CTOPOHbI CMOCOGCTBOBATL NPOBEAEH IO
BHecyaeb6HbIX npoueayp (B Halwem crnyyae — pac-
cflefoBaHus). =



I. REVIEW OF RUSSIAN CASE LAW

There is No Investigation
into the Causes of the Collision
of Ships - There Is No Guilty Party

Judgement of the Commercial (“Arbitrazh”) Court of the North-Western District
dated 3 March 2021 in case No. A21-1117/2020 (Fishing collective farm “Worker
of the Sea” v FSUE “National Fish Resources’; FSBI “Administration of Seaports
of the Baltic Sea’; LLC “Northern Marine Technologies”)’

Facts: the plaintiff owned the fishing vessel
MRTK-1078, moored at pier No. 6 of the RMT “Pion-
ersky” (Kaliningrad region). Not far from MRTK-1078
was a floating crane “Hercules”?

02.01.2019 in the Kaliningrad region there were
unfavorable weather conditions: increased wind,
storm, heavy rain, wave.

As a result of the impact of wind and waves on
02.01.2019, the mooring lines of the floating crane
“Hercules” broke, which, drifting in the wind, fell on
the plaintiff’s vessel, as a result of which the vessel
received holes and sank in the waters of the Pioneer
RMT of the Kaliningrad region.

Referring to the guilt of the defendants in
the sinking of the ship, the plaintiff appealed to
the commercial court with a claim to recover from
them 10,145,000 rubles. losses. The cost of the ship,
the disposal and the cost of the survey survey were
taken into account.

The plaintiff insisted on the guilt of all defen-
dants, substantiating the guilt of each as follows:

FSUE “National Fish Resources” - the owner of the
mooring facilities — provided an improper berth for

2 https://kad.arbitr.ru/Document/Pdf/a7efdbe8-895c-
4fb5-a317-49b2089fedfa/ea152a07-a617-4f0b-bfe8-
cd0a2fa92543/A21-1117-2020_20210303_Postanovlenie_
kassacionnoj_instancii.pdf?isAddStamp=True

the mooring of the floating crane “Hercules’, thereby
allowing its unsafe parking.

FGBI “Administration of Sea Ports of the Baltic
Sea” - the captain of the seaport — did not take mea-
sures to ensure the safety of the parking of ships, did
not transmit a message about the storm warning,
did not issue appropriate instructions to the cap-
tains and owners of ships, berthing facilities.

LLC“Northern Marine Technologies” - the owner
of the floating crane “Hercules” - did not provide
mooring of its vessel in a way that allows the crane
to avoid moving under the influence of wind and
waves.

The defendants argued that unfavorable weather
conditions (increased wind, storm, heavy rain, wave)
should be qualified as force majeure, which caused
the collision of the fishing vessel and the floating
crane.

Ruling of the court: the claims were denied in
full.

The Court noted that the Kaliningrad seaport is
not a place of refuge for ships in stormy weather.
In addition, vessels that are in the seaport on
a long-term berth must have plans of measures to
ensure the safety of the vessel during the long-term
berth, approved by the shipowner and agreed with
the captain of the seaport. The Court also found it
proved that the ships in the port had been notified
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in advance of an impending storm. The investigation
of the evidence also took into account the behavior
of LLC “Northern Marine Technologies” to ensure
the safety of the floating crane “Hercules”. However,
the court did not consider it proved that the owner
of the fishing vessel had taken sufficient measures
to ensure the safety of the vessel in a storm.

In relation to the defendant FSUE “National Fish
Resources’, the court noted that the case submit-
ted an act of inspection of the port hydraulic struc-
ture dated 20.12.2018, from which it follows that
the berth is in working condition and its operation
has been extended until 19.12.2023.

The following argument of the court is particu-
larly interesting. So, it follows from the court’s deci-
sion that the investigation to establish the causes
of the collision in the water area of the port was
not conducted, so it is not possible to find anyone’s
fault in the incident. At the same time, the Federal
Service for Supervision of Transport is responsible
for conducting the investigation.

Comment: it is impossible not to notice
the complication of this case by the public ele-
ment. The presence of representatives of state
organizations among the defendants always
adds a special shade to the judicial process. It is
interesting that at first the court actively evaluates
the evidence in the case, examines the presence or
absence of guilt in the actions of the plaintiff and
the defendants. But in the end, it concludes that it
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is impossible to establish the presence or absence
of guilt, because the investigation of the causes
of the collision was not conducted. In fact, this
phrase raises a lot of problems. For example, the ra-
tio of public procedures, failures of state bodies
that have a procedural effect on economic entities.
Is it necessary to conduct an investigation in order
to prove it in the arbitration process? Probably,
the lack of results of such an investigation does not
prevent the court from examining other evidence.
Otherwise, it contradicts the logic of the court’s
decision, and the principle of procedural law on
the evaluation of evidence.

Eventually, the court had the opportunity to
point out the plaintiff’s failure to initiate an inves-
tigation, which fits into the logic of the burden
of proof rule, to some extent. However, in this case,
we can highlight another problem: the assignment
of the plaintiff to the duty of “pushing” the autho-
rized state bodies to form evidence.

Thus, in each such case, the plaintiff should pre-
pare in advance the documents on which the legal
position on the case will be based. Perhaps we
should have considered involving representatives
of the Federal Service for Transport Supervision
as third parties. In this case, we see the equating
of the burden of proof to the obligation of the
party to facilitate the conduct of out-of-court
procedures (in our case, the investigation of the
collision). =



He Bce TpeboBaHus

I.0B30P CYLEBHOW NPAKTUKU POCCUU

OANHAKOBO «KMOpCKue»

lMocmaHoeneHue ApbumpaxkHozo cyoa JJjanbHe80CMOYHO20 OKpyaa

om 17 ¢peepana 2021 2. no deny N° ®03-104/2021 (DOrKY «MoepaHuyHoe
ynpaeneHue Q®edepanvHoli cnyx6si 6ezonacHocmu Poccutickoti ®edepayuu
no lMpumopckomy Kpato» v “Korea Surim Trading Corporation”)

®akTbi: OefepanbHoe rocyaapcTBEHHOE Ka3eH-
Hoe yupexpaeHue «lorpaHuyHoe ynpasneHue Qe-
AepanbHou cy6bl 6e3onacHocTn Poccuinckon Me-
nepauun no MNpumopckomy Kpato» (ganee — My ®Cb
Poccnn no Mpumopckomy Kpato) obpatunock B Ap-
6UTpaxHbIN cyn NMPMMOPCKOro Kpasa C NCKOBbIM
3aABNeHneM K ToproBon KomnaHum “Korea Surim
Trading Corporation” (panee — “Surim”) o B3blCKaHW
B nonb3y Poccuiickon Oepepaumn ywepba, npu-
UMHEHHOTO BOAHbIM GMONOrMYECKUM pecypcam,
B pa3mepe 3 204 300 py6.

OpHoBpemeHHo MY ®CB Poccun no Mprmopcko-
My Kpato 6bin10 3aABNEHO X0AaTalCTBO O NMPUHATAN
obecneunTenbHbIX Mep B BUAE HANOXeHWA apecTa
Ha cygHo “Kal Ma 2”, perncTpauroHHbIi HoMep cya-
Ha 3207817, nopT npunncku — YyHuumH (Chongjin),
no3bIBHOW curHan — HMYX, cobcTBeHHUK — Topro-
BaA KOMMNaHUA “Surim”, B BUAe 3anpeTta Ha BbIXOf,
13 nopta Haxogka Mpumopckoro Kpas.

Cype6Hbie akTbi: ApOuTpaXkHbIl cyg MNpumop-
CKOro Kpas yAOoBNeTBOPWI XOAATaNCTBO, 1 Ha CYyAHO
6blN HanoXeH apecT 16 ceHTA6pA 2020 1.

MATbIi apObUTPaXKHbIN anennsAauMOHHbINA Cyq
B paMKax pa3bupaTenbCTBa NpulLen K BbIBOAY
O TOM, YTO CYAOM NepBON MHCTAaHUUWN ObIN He-
BEPHO MPMMEHEHbI HOPMbI MaTepranbHOro Npa.a,
a UMeHHO npasuna ob apecTe CyaoB 1 O MOPCKOM
TpeboBaHMN, a TakXKe HE MOJIHOCTbIO BbIICHEHDI
obcToATenbcTBa Aena. Tak, cyn anennAaunMoHHOM
WHCTaHUMN NpoaHannsmposan Hopmbl KTM PO
06 apecTe cyfoB BO B3aUMMOCBA3U C HOPMaMM

ATK PO 06 obecneuntenbHbIX Mepax, a Tak»Ke Uc-
cnepoBan Hopmbl MeXxayHapoaHOW KOHBEHLUM
06 yH1dVKaLUn HEKOTOPbIX MPaBWJl, KaCaloLmMxcs
apecTta cynos (bptoccenb, 10 maa 1952 r.). B pe-
3ynbTaTe aHanm3a CyA npuLlen K BbIBogy O TOM, YTO
TpeboBaHMe O B3blCKaHUN yLep6a, NPUYNHEHHOTO
BOAHbIM 6GUONOrMUYECKNM pecypcam, He ABAsAeTCA
MOPCKUM TpeboBaHMEM MO cMblicy cT. 389 KTM
P®. bonee TOro, NCcTLOM He 6bINO AOKAa3aHO, YTO
JaHHOe CYHO ABNAETCA eAMHCTBEHHbIM 06bek-
TOM MMYLLECTBA OTBETUYMKA Ha TeppuTtopun PO,
a TakXe uTo 6e3 NPUHATNA faHHOWN obecneynTesb-
HOM Mepbl cyaebHbIN akT HEBO3MOXKHO OyaeT nc-
NoNHUTb. Kpome TOro, CylomM NepBOM MHCTAHLUMUN
6blN1 He TONbKO HaNOXeH apecT B BUAe 3anpeTa
Ha BbIXo[4 CMOPHOro cygHa u3 nopta Haxopka,
HO 1 apecT Ha camo CYAHO, O YeM UCTLIOM He 3a-
ABNANOCH B TpeboBaHUAX.

ApbutpaxHbiin cyn [JlanbHeBOCTOYHOIO OKpyra
OCTaBWN B CUJIe NMoCTaHoBeHNe MaToro apbuTtpark-
HOro anennAuMOHHOIO Cyfa, yaenus ele 6osnblie
BHVMIMaHUA TOSIKOBAHUIO HOPM BblLLIEYNOMAHYTOM
KOoHBEHLUN 1 MPUMEHEHNI0 UX B pacCMaTP1MBAEMOM
aene.

KommeHTapuii: faHHOe fileflo MHTePEeCHO No
HeCKONIbKUM npuynHam. Bo-nepsbix, cam ¢akr,
yto TpeboBaHMA 06 apecTe cyaHa Kak obecne-
YNTENIbHOW Mepe paccMaTpUBANNCh CyAamMm TPeX
WMHCTaHUWI, ABNAETCA BeCbMa Bblgaowmmcsa. Kak
npaBuWno, laHHble feNla pa3peLlalnTca B NepBoi
WHCTaHLMM BBUAY CPOYHOrO XapaKktepa obecne-
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ynTenbHbIX Mep. B gaHHOM cnyyae obpalyeHmne
K anennAunoOHHON NMHCTaHLMM 6bINO NOrNYHbIM,
NOCKOJNIbKY Hanumuo HapyweHna Hopm npasa. Oa-
HaKO NyTb TaKOro Aefna BNaoTb A0 KaCCaLNOHHOM
WHCTaHUMW — 3TO yKe, AeNCTBUTENbHO, €ANHUNYHDIN
npumep.

Bo-BTOpPbIX, CyAamMu anennAauMOoHHON 1 Kaccauu-
OHHOW MHCTAHLMI GbINN KOPPEKTHO 1 JOCTAaTOUHO
noapo6HO MccneaoBaHbl HOPMbI MEXAYHAPOAHOIO
porosopa PO Bo B3aMMOCBA3N C HOPMaMM Hauu-
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OHaNbHOro 3aKOHOAATENbCTBA, YTO, 6€3yCNOBHO,
ABNAETCA NO3UTVBHBIM BEKTOPOM B NMPUMEHEHM
HopMm 06 apecTax CyaoB.

B-TpeTbux, B LAHHOM Aene, HeCMOTPA Ha rocy-
[ApCTBEHHOE yyacTre B N1Le UCTLa N MHOCTPaH-
HYI0 KOMMaHWIO B NIMLEe OTBETYMKA, YTO 3a4acTylo
BJleYeT pas3BUTME CUTYaL MM MO 3apaHee NOHATHO-
My CLeHapuio, MPaBO OKa3anocb BO rnage yrna,
M M3HayanbHOe HEeKOPpPeKTHoe pelleHne Obiio
OTMEHEHO. B



Not All Claims

I. REVIEW OF RUSSIAN CASE LAW

Are Equally “Maritime”

The Resolution of the Commercial (“Arbitrazh”) Court of the Far-Eastern District
dated 17 February 2021 in case No. F03-104/2021 (FSOE “Border Administration
of the Federal Security Service of the Russian Federation in the Primorsky Region”

v “Korea Surim Trading Corporation”)

Facts: The Federal State-Owned Enterprise “Bor-
der Administration of the Federal Security Service
of the Russian Federation for the Primorsky Region”
(hereinafter referred to as the BA of the FSB of Russia
for the Primorsky Region) applied to the Commer-
cial ("Arbitrazh”) Court of the Primorsky Region with
a claim against the Korea Surim Trading Corporation
about recovery in favor of the Russian Federation
of damage caused to aquatic biological resources
in the amount of 3,204,300 rubles.

At the same time, the BA of the FSB of Russia
in the Primorsky Region filed a motion for in-
terim measures in the form of arrest of the ship
“Kal Ma 2" registration number 3207817, home
port — Chongjin, call sign - HMYX, owner - trad-
ing company “Surim” (“Korea Surim Trading Co”) in
the form of a ban on leaving the port of Nakhodka,
Primorsky Region.

Ruling of the courts: Commercial (“Arbitrazh”)
Court of Primorsky Region: granted the petition,
and the vessel was arrested on September 16,
2020.

5t Commercial (“Arbitrazh”) Appellate Court
in the course of the proceedings, the appellate
court concluded that the court of first instance had
incorrectly applied the substantive law, namely
the rules on the arrest of ships and the maritime
claims, and that the circumstances of the case had
not been fully analysed. So, the 5th Commercial
(“Arbitrazh”) Appelate Court analysed the provi-
sions of the Merchant Shipping Code of the RF on

the arrest of ships in conjunction with the norms
of the Commercial (“Arbitrazh”) Procedure Code
of the RF on interim measures, and also interpret-
ed the provisions of the International Convention
for the Unification of Certain Rules Relating to Ar-
rest of Sea-going Ships of 1952. As a result of the
analysis, the court came to the conclusion that
the claim for the recovery of damage caused to
aquatic biological resources is not a maritime claim
within the meaning of Article 389 of the Merchant
Shipping Code of the RF. Moreover, the claimant
has not proved that this vessel is the only property
of the respondent on the territory of the Russian
Federation, and also that without taking this inter-
im measure, the judicial act will not be possible to
execute. Also, the court of first instance not only
imposed an arrest in the form of a ban on the exit
of the disputed ship from the port of Nakhodka,
but also an arrest on the ship itself, which was not
stated by the claimant in its motion.

Commercial (“Arbitrazh”) Court of the Far-Eastern
District upheld the ruling of the 5" Commercial (“Ar-
bitrazh”) Appelate Court, devoting even more time
to the interpretation of the provisions of the 1952
Arrest Convention and their application in the case
at hand.

Commentary: This case is interesting for several
reasons. Firstly, the very fact that the claim for
the arrest of the ship as an interim measure was
considered by the courts of three instances is very
outstanding. As a rule, these cases are resolved in
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the first instance due to the urgent nature of the
interim measures. In this case, the consideration
of the case in the appellate instance was logical,
since the breach of the rules of law was obvious.
However, the path of such a case all the way to
the cassation instance is really a single example.
Secondly, the courts of appeal and cassation
have correctly and in sufficient detail studied
the provisions of the international treaty of the
Russian Federation in conjunction with the rules

of national legislation, which, of course, is a positive
vector in the application of the provisions on arrests
of vessels.

Thirdly, in this case, despite the participation
of the state in the person of the claimant and
a foreign company in the person of the respon-
dent, which often has a pre-understandable sce-
nario for the development of the situation, the law
was at the forefront, and the initial incorrect deci-
sion was canceled. =



1. OB30P SAPYBEXHOW CYAEBHOW MPAKTUKM

[lepBoe 3a nocneaHue 50 nert

Aeno o CTO/AIKHOBEeHUn CyAoB,
paccMoOTpeHHOoe BepXoBHbIM CyAOM
CoeanHeHHoro KoponescTaa,

uwnm leno o npyumeHeHUn npasun
nepeceyeHmna Kypcos

npu NpMMeHeHnn Npasun
NNaBaHNA B Y3KOCTAX

Evergreen Marine (UK) Ltd v Nautical Challenge Ltd [2021] UKSC 6 (19 February 2021)

Komnanusa “Evergreen Marine”, ctaBLiasa Bcemup-
HO M3BECTHOW B CBA3U ¢ 6nokuposkon Cysukoro
KaHasna CeBLUMM Ha Meflb KOHTenHepoBo3oM “Ever
Given”, B Hauane TeKyLlero roga Bbiurpasna cnop
B BepxoBHom cyge CoegunHeHHOro Koponesctea
(nanee — BepxoBHbIN CyA) B CBA3M CO CTONIKHOBEHM-
eM [pyroro cBoero KoHTenHeposo3a “Ever Smart”
C HedTAHbIM TaHKepoM “Alexandra I”.

JTO nepBoe Aefo, PacCMOTPEHHOE BepXoBHbIM
cypom AHrnuu (1 ero npegwectseHHuuen — Mana-
TOV NOPZOB) MO CTOJIKHOBEHWIO CYL0B 3a NOCNeAHNe
50 net. B pamkax gaHHoro gena Cya nocrapanca oT-
BETWTb Ha [iBa Ba>KHbIX BONPOCA, KacatloLmxca npu-
MeHeHnA KoHBeHUMn o MexayHapoaHbIX npasuniax
npenynpexneHunsa CTOIKHOBEHUI CyLOB B MOpe
(nanee - Npasuna) (JToHaoH, 10 okTAGPA 1972 1.).
O6a Bonpoca OTHOCATCA K NPUMEHEHMI0 NpaBun
nepeceyeHunsa Kypcos (npasuna 15-17), kotopble
NPVMEHAIOTCA, KOrfa ABa CyAHa C MEXaHUYECKMU

ABUTaTENAMU UAYT NepeceKkanWwmnmmnca Kypcamm
TaK, UTO BO3HMKAET ONACHOCTb CTONIKHOBEHUS. OHU
TpeObytoT, UToObl CYAHO, Y KOTOPOTrO APYroe CyaHO
HaxoAWUTCA MO MpaBoMy GOPTY, AepKanocb B CTO-
poHe («cygHo, ycTynaiollee fJopory»), B TO Bpems
Kak Apyroe CyfHO JOMKHO COXPaHATb CBOWN Kypc
N CKOPOCTb («CyAHO, KOTOPOMY YCTYMatOT JOPOTY»).
[aHHble NpaBuia NMMEOT OFPOMHOE 3HaYeHne ana
6e30MacHOCTM MOpenaBaHuA.

MepBbii BONPOC, NocTaBneHHbIn nepen Cyaom,
CBf13aH C TeM, NPVIMEHSAIOTCA N1 NpaBuWnia nepeceye-
HUA KYyPCOB N KaK OHN COOTHOCATCA C NpaBuiaMu
nnaBaHWA B y3KOCTAX (MpaBusio 9) B cUTyaLuu, Korga
OfHO CYHO BbIXOAUT B MOpE, ABUraAACh MO Y3KOMY
KaHay, a BTopoe Cy[iHO C NepeceKkaLlmnmcsa Kypcom
NprbnMXaeTca K y3KOMy KaHasly C HaMEPEHMEM 3a-
xopa B Hero. CornacHo npasuiy 9(a) cyaa, cneayo-
LWK1e BOOJIb Y3KOro NPOXoAa, JOMKHbI flepKaTbCA
KaK MOXHO 651/Ke K BHELIHEeN rpaHuLe npoxoaa,
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KOTOpas HaxoAWTCA CO CTOPOHbI NMPaBoro 6opTa, Ha-
CKOJIbKO 3TO 6€30MacHO 1 NPaKTUYeCkn BO3MOXKHO.

BTopon BONpoC, pacCMOTPEHHbIN B paMKax
LAHHOTO Aera: HeobXxo4MMO NN Npearonaraemomy
CYOHYy, YCTynatoLemy OPOry, HaXoAUTbCA Ha YCTON-
UMBOM Kypce (CoxpaHATb 3ajaHHOe HanpasfieHne
NPAMOSIMHENHOTO ABWKEHWUA) ANA cpabaTbiBaHUA
npasun nepecevyeHnsa Kypcos? B gaHHoOM cnyyae
OH BO3HUVK B CBA3M C TEM, UTO OZHO 13 CYAOB, Y4a-
CTBOBABLUUX B CTOJIKHOBEHWW, IBUraNoCb C OYEHb
MeZNeHHOWN CKOPOCTbIO U NMO3TOMY HanpasneHue
€ro ABVXeHUA N3MEHANOCh.

®akTbi: 11 peBpana 2015 r. Hepganeko ot yrny6-
NeHHOro KaHana Bxopa (Bbixoaa) B nopT Jxxkebanb-
Anun B O6beanHeHHbIX ApabCcKnx dMupaTax (ganee —
KaHas) Npon3oLwsio CTONKHOBEHUE Mexay 60/b-
LM KOHTENHePOBO30M ucTua “Ever Smart” n oueHb
60nblwKM HedTeHaNnMBHbIM TaHKEPOM OTBETYMKA
“Alexandra I”. CygHo “Ever Smart” oTnpaBnsanochb
13 [Ixxeb6anb-Anu no KaHany B TO BPeMs, KaK CyHO
“Alexandra I”, pBUrasacb ¢ oyeHb MeaJSIeHHOWN CKO-
POCTbIO, OXKMAANO0 NIoLMaHa, YToObl 3aNTK B KaHan.
KaHan aBnAeTca y3kocTblo Ana uener npasuna 9.

Cyaoba AgmnpanTtenckoro cyga n Cyg anennaum-
OHHOW MHCTaHL MM MPULLNY K BbIBOAY, YTO NpaBuia
nepeceyeHna KypcoB B AaHHOM Cilyyae He npu-
MEHSAITCA, a eCnn 6bl Y NPUMEHANNCH, TO NPaBuna
niaBaHMA B Y3KOCTAX B NO6OM criyyae umenu 6ol
npuopwutet. B cBA3M ¢ 3Tum y cyaHa “Alexandra I”
OTCYTCTBOBaJa 0653aHHOCTb yCTynaTb gopory “Ever
Smart”. YObITKW, NOHECEHHble KaXkAblM CyqHOM
B pe3ynbTaTe CTONIKHOBEHMSA, OblM pacnpegeneHsl
nponopunoHanbHo: 9 308 594,71 gonn. CLUA gna
“Alexandra I” v 2 531 373,71 ponn. CLLUA ans “Ever
Smart”.

Cyae6Hble aKTbl: CyibA AOMUPaNTENCKOro cyaa
WCXOAUI 13 TOTO, YTO pa3paboTumkm MNpasmn Jomk-
Hbl ObINM yYeCTb, YTO Of4HOBPEMEHHOE NPVYIMEHEHNe
[BYyX CBOJOB MpaBusl C pa3HbiMU TpeboBaHNAMY
BbI3bIBaeT MyTaHWULY 1 HE COOTBETCTBYET UHTEpPECaM
6e3onacHocTu. Micxoga 13 3Toro oH npuLlen K Bbl-
BOfY, UTO «MpaBuna nepeceyeHnsa Kypcos He MoryT
NPUMEHATBCA, KOrAa O4HO CYLHO ABUXKETCA MO y3-
KOMY KaHary, a ipyroe CyHO ABUXETCA K STOMY Ka-
Hany C Lenbto 3axofa B Herox, CyaHO, rotoBALeecs
K 3axofy B KaHaJl, BO/MKHO C TOUKM 3pEeHNA XOpOoLLEeN
MOPCKOW NPaKTVKM ABUraTbCA TakuM 06pa3om, uTo-
6bl, [OCTUrHYB KaHana, OHO HAXOAMNOCh Kak MOXHO
6NKe K ero BHELIHEN rpaHuLe No npaBomy 6opTy
B COOTBETCTBMM C NpaBuiom 9.

Kpome TOro, npy NpUHATAN pelleHnsa cyaba
yuen, uTo Kypc cyaHa “Alexandra |” meHanca, uto
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ObINIO CBA3AHO C HU3KOWM CKOPOCTbIO OABUXKEHUSA
(cynHo oxunpgano npubbITMA NoumaHa) 1, Kak cneg-
CTBME 3TOr0, HN3KOM MaHeBPEHHOCTb0. OCHOBbI-
BaACb Ha 3TOM, CyAbA NPULLEN K BbIBOAY, YTO KypC
He OblN1 OCTAaTOYHO ONpPeAeneHHbIM ANA NPUMEeHe-
HUA NpaBun nepeceyeHns. Caenas BbIBOA, O HEMpPU-
MEHVMOCTW NPaBW/ NepeceyvyeHmna KypCcoB, Cyabsa
paccmMoTpen HapyleHus, JONYLWEeHHbIe KaXKablM
13 CYOO0B, U NPULLEN K CrieflyloLlemMy BbiIBOAYy O pac-
npegenexHun BuHbl: “Ever Smart” — 80% oTBETCTBEH-
HOCTW 3a CTONIKHOBEHWE, a “Alexandra I” — 20%.

Cyn anennAuMOHHON MHCTaHUMM NOAAep»Kan Bbl-
BOAb! AAMUPANTENCKOrO CYAbW, COMNMACUBLUUCD, YTO
B flaHHOM CJly4yae npaBuna nepeceyeHns KypcoB
He NPUMeHAITCA. bblNo TakKe OTMEeUYEHO, YTO He-
NpVIMeHeHue NpPaBwi, 0053bIBaOLLMX OLHO 13 CYA0B
yCTynaTb ApyroMy gopory, obecneunBaeT Henpe-
PbIBHOCTb 1 6eCnpPenATCTBEHHOCTb 3aX04a B KaHar.

BepxoBHbIV cya AHIMM C peLLeHUAMM HUXKECTO-
AWNX MHCTAHUWIA He cornacunca’. PaccmaTpurBas
COOTHOLLIEHME NPABUJI NepeceyeHnsa KypcoB 1 npa-
BV NMnaBaHuUA B y3kocTax, Cya obpaTunn BHMMaHMe
Ha To, uTo [MpaBnna, Kak mexgyHapofHasa KOHBEH-
LS, OOJIXKHbI TOJIKOBATbCA CO CCbIIIKOW Ha obwune
MPUHLKMNbI TOJIKOBAHUS, @ He Ha Kakue-nnbo 6onee
y3K1e NpUHLUMMbI BHyTPeHHero npasa. CornacHo no-
noxeHmam n. 1 ct. 31 BeHcKoM KOHBEHLUM O NpaBe
MeX[yHapOAHbIX 4OroBOPOB OT 23 mana 1969 . fo-
roBOpP AOIMKEH TOJIKOBATbCS JOOPOCOBECTHO B COOT-
BETCTBUM C OB6bIYHBIM 3HAYEHNEM, KOTOPOe criefyeT
npuaaTb TEPMMUHAM JOTOBOPA B VX KOHTEKCTE, a TaK-
e B cBeTe 00beKTa 1 Lenen goroBopa.

Bb110 OTMEUEeHO, UTo 06bEKTOM 1 Lienbio [paBun
ABNAETCA cofencTBme 6e30nacHOMy CyJOXOACTBY,
N B YaCTHOCTM NpeoTBpaLLeHne CTONKHOBEHUN
Ha mope. MpaBuna CTPYKTYpPrpPOBaHbl Takum obpa-
30M, YTOObI, CrleyAa UM, cyaa Mornv n3beratb CUTY-
auun, B KOTOPbIX CyLLeCTByeT PUCK CTOIKHOBEHUA
N HE[OCTAaTOYHO BPEMEHU Ha MPUHATME Hag/1exKalle
ob6aymaHHOro pelueHus. [ockonbKy npasuia nepe-
CeyeHua KypcoB HanpaBeHbl Ha obecneyeHve bes-
OMacHOro CygoXxoAcCTBa, OHM AOMMHbI MPUMEHATHCA
N CTPOro cobntoaaTbhCs «Be3e, rae 3T0 BO3MOXKHOY.

Mo3nuyma oTBETUMKA MO Aeny OCHOBbIBanach
Ha TOM, YTO CcornacHo npasuy 2(b) npu TonkoBaHUK
1 MPUMEHEeHW NpaBwi cinedyeT obpallaTh JOMKHOe
BHMMaHMe Ha BCAKOrO poda OnacHOCTY nyiaBaHuA
1 CTONIKHOBEHMA 1 Ha BCe 0CObble 06CTOATENbCTBA,

' Evergreen Marine (UK) Ltd v Nautical Challenge Ltd [2021]
UKSC 6 (19 Feb. 2021) (http://www.bailii.org/uk/cases/
UKSC/2021/6.html).



BKJIKOYas CaMKX CY[lOB, KOTOPbIe MOTYT Bbl3BaTb He-
06X0AMMOCTb OTCTYMUTb OT STUX NPaBWU ANA n3be-
»KaHWA HenocpeaCcTBEHHOW onacHoCTU. [1o MHeHNMIO
OTBETUMKA, MPUMEHEHE NPABWI NepeceyeHuns Kyp-
COB 0YEeBUAHO MPOTMBOPEYNIIO XOPOLLEN MOPCKON
npaKTuKe, a NpeanpuHATbIE UM AeNCTBUA ABNAIOTCA
[OCTaTOYHOW anbTePHATMBOW NPUMEHEHWIO NPABUS
nepeceyeHns KypcoB.

Cya c paHHoOM no3uumen He cornacuncd, otme-
TUB, YTO NpaBuno 2(b) ABnAeTCA rMO6KNM B Lienax
NPOTUBOCTOAHNA 0COObIM OMACHOCTAM U 0COObIM
06CTOATENbCTBAM, @ HE MPOCTO OTKIIOHAET KaKoe-
nm6bo 13 Npaswn BBMAY TOrO, YTO ero cobnogeHne
ABNAETCA 3aTPYAHUTENbHBIM. OTCTYNNIEHNE OT Nnpa-
BT MOXKET OblTb ONpPaBaHO TOSIbKO B TOM Cjlyyae,
ecnn UMeTCA YeTKne foKasaTeNnbCTBa TOro, UTo
nx cobntofeHmne Bbi3Basio Obl onpefenieHHyo onac-
HOCTb, a NPeANpPUHATbIE BMECTO 3TOro AeNCTBUA
COOTBETCTBYIOT XOPOLUEe MOPCKOM NPaKTUKE.

Bonpoc 1: npumeHAl0TCA 11 NnpaBuia nepe-
ceyeHmA KypcoB (npasuna 15-17) n Kak oHm co-
OTHOCATCA C NpaBUiaMu NJ1aBaHUA B Y3KOCTAX
(npaBuno 9) B cutyayum, Korga ogHo CyaHO
BbIXOAWT B MOpe, ABUrasacb N0 Y3KOMY KaHany,
a BTOpoe CYAHO C nepecekarnwmumcsa Kypcom
NpuGnmKaeTca K y3KoMy KaHajy C HamepeHuem
3axopa B Hero?

Cyabl H/KEeCTOALNX MHCTAHLMIA PYKOBOACTBO-
BaJINCb CJTIOXKUBLLENCS NPAKTUKON, B KOTOPOW Oblf
BblpabOTaH NoAxof, COracHO KOTOPOMY MpaBua
nepeceyeHNa KypcoB HeNpPUMEHWMbI, Korga ABa
CyfHa NpUOAMXKalTCA APYr K APYry No y3Komy
KaHany; Korga oiHO CyHO ABUXKETCA B OAHOM Ha-
npasJfieHnn MO HeMy, a Apyroe — B 06paTHOM Ha-
npaBAeHUK, faXke eC/N KaXKeTCs,, YTO OHM HaxoasaTCA
B CUTYyaLmMu nepeceyeHuns KypcoB. NicknoueHnem
ABNAOTCA CUTYaL MK, MPU KOTOPbIX OQHO U3 Cy10B
nepecekaeT KaHan NnMbo MMeeT MecTo nepeceyeHme
LBYX KaHamnos.

B kauecTBe npumepa 6bina pacCMOTPeHa CUTya-
UmsA, Korga Cyfa ABVXKYTCA MO N30THYTOMY KaHany.
X KypcCbl, 04eBUAHO, NepeceKaloTcs, ogHaKo 6e3-
OMacHOCTb NOMIHOCTbI0 0b6ecrneunBaeTca NpaBuna-
MW NylaBaHWA B y3KOCTAX, eciv oba cygHa npugep-
YKMBAlOTCA BHELUHEN FpaHNLbl KaHaNa Co CTOPOHbI
npasoro 6opTa.

MNpuMmeHnTENBHO K 06CTOATENIbCTBAM AAHHOTO
fena BepxoBHbIM CyfoM pacCMOTpeHa cuTyauus,
Korga OfHO CyAHO BbIXOAWUT U3 Y3KOro KaHana,
a Apyroe HaxoauTcAa Ha nogxoge K Hemy. Cyf Bbl-
LEenun TpW rpynnbl CyLOB, HAXOAALWMXCA B palioHe
3axofia B y3KuiA Npoxof unu dpapeatep:

Il. 0OB30P 3APYBEXXHOW CYAEBHOM NPAKTUKU

« rpynna 1 - cyaa, KOTopble NOAXOAAT K KaHany,
HO He cOBMPAIOTCA U He FOTOBATCA 3aTU B HETO;

« rpynna 2 - cyfa, KoTopble HamepeBatlTCA 3T
1 Npy Noaxofe K KaHany KOppeKTMpPYoT CBON
KYpC, UTOObl OKa3aTbCA Ha CTOPOHE BHELUHEN
rpaHuLbl KaHana no npasomy 6opTy;

« rpynna 3 - CyAa, KOTopble TakXKe HamepeBaTCA
1 TOTOBATCA 3aTV B KaHaJl, HO CKopee XayT 3a-
X0[a, YeM 3axoAT B KaHan (HEMOABWMXKHO MK
aBurasco). “Alexandra I” oTHOCUTCA K AaHHOWN
rpynne.

YKa3aHo, UTo Mexay CyAHOM, BbIXOAALLMM U3 Ka-
Hana, N CygGHOM rpynnbl 1 NPUMeHATCA NpaBu-
Nla nepeceyeHnna KypcoB, MOCKOJMIbKY nocnegHee
He HamepeBaeTCA 3alTX B KaHan. Mexay cynamu,
NMOKUZAIOLWUMU KaHan, U Cygamu rpynnbl 2 JOMKHbI
NPUMEHATLCA NPaBWa NiaBaHKA B Y3KOCTAX, a He
npaBuna nepeceyeHns KypCcoB, NOCKONbKY CYAHO
rpynnbl 2 y>ke HaMepeBaeTCA 3alTX B KaHan 1 Kop-
PEeKTUPYET CBOW KYPC U CKOPOCTb AJ15 3TOrO.

B HacToAweMm gene cnop Kacanca rpynnsl 3.
Mo3nyna oTBeTUMKA CBOAMMACL K TOMY, YTO TeCT
«MOAroTOBKA M HaMepeHue 3ainTu» NpumMeHaeTca
K CyOHy, OXKuaarLlieMy 3axofa, B YaCTHOCTH, ecnv
OHO, Kak 1 “Alexandra I”, oxkuaaeT B Ha3HaUe€HHON
30He nocaakm noumaHa. CnegoBaTtesnibHO, B pac-
CMaTpuBaemMom Ciyyae OeNnCTBYIOT NpaBuna nna-
BaHMA B y3KOCTAX, @ He MpaBuW/ia nepeceyeHns
KYpCOB.

Mo3unuma nctua, HaNPoOTUB, CBOAMIACH K TOMY,
YTO HET OCHOBaHWN He NPUMEHATb NpaBwWa nepe-
CeyeHna KypCoB A0 TeX Nop, NoKa CyAHO He HauHeT
baKTNUeCKN 3aX0QUTb B KaHasl, KOPPEKTMPYA CBOWA
KypC 1 CKOPOCTb, YTO6bl AepaTbCA MO ero npaBoi
CTOPOHEe B COOTBETCTBMM C NpaBunom 9(a).

Cyn B jaHHOM fiene noafeprkan No3nLmio NCTLa,
yKasaBs cnegyollee.

B nepByto ouepenb cyn yyen npuHumn, 0603Ha-
UYeHHbIV Bbille, COrMacHO KOTOPOMY Mpasuna ne-
peceyeHUs KypCcoB crielyeT NPUMEHATb Be3fe, rae
OHW MOTYT 6bITb MPVMEHEHDI. YKa3aHHbIN NPUHLAN
O3HayvaeT, YTo 3TV NpaBusIa He AOSIXKHbI OTMEHATbCA
Npv OTCYTCTBUU ABHOIO NONOMeHNA 06 3TOM, 3a UC-
KIIOYEHNeM CyyaeB, Korga B 3TOM €CTb HEOT/I0XK-
HaA HeobXxoAMMOCTb. [TocneaHAA CywecTByeT UIn
MOXeET BO3HUKHYTb B Cllyyasax ¢ CyaaMum rpynnbl 2,
O[lHaKO He C cygamu rpynnbi 3.

OTHOCUTENBHO rpynMbl 2 BO3SHMKAET Heobxoau-
MOCTb OTKJIOHWUTb MpaBua nepeceyeHns Kypcos,
NMOCKOMbKY, KakK TONIbKO CyAHO popMupyeT 1 Kop-
peKTUpyeT CBOW KypC AnA 3aX0A4a B Y3KNUI KaHan,
OHO, JOCTMras 3axofa B KaHal, y>ke VIMeeT HaBura-

31



MOPCKOE NPABO | MARITIME LAW | 2 = 2021

uuto, onpepenaemyto HeobxoaMMOCTbIo cobnioge-
HuA npasuna 9(a).

HanpoTtuB, Takaa Heo6Xo4MMOCTb He BRMAeT
Ha oXkupatoLlee CygHo rpynnbl 3 unu nioboe cygHo,
npubnmxatoweecsa K KaHany ¢ HAMepPeHVeM 3anTn
B Hero, KOTOpOe elle He onpenenuno CBoN Kypc,
yTOObI 33TV B HEFO MO NpaBoW cTopoHe. Ecnu cya-
HO yCTyMaeT fOPOry B COOTBETCTBMM C MPaBuIaMu
nepeceyeHns KypcoB, OHO MOXET U3MEHUTb KypcC
WM CHU3UTb CKOPOCTb, YTOObI He NpnbnuxaTbca
K CYQHY, BbIXxogALweMy 13 KaHana. B gaHHom cnyyae
cyaHo “Alexandra |” 66110 ycTynatoLmm Jopory.

Cyn npegnoyen TecT, NpeasIoXKeHHbIN NCTLOM,
TeCTy, NPeASIOKEHHOMY OTBETUMKOM, MOCKOSIbKY OH
OTMEeHAET NpaBua nepeceyeHmns Kypcos B 6onee
OorpaHVyYeHHOM Kpyre cutyauun. lNpasuna JOMKHbI
NPVIMEHATLCA TaKM 06pa3oM, UToObI AeCTBUA Cya-
Ha 6blIY NpeAcKkasyembIMy ONA TeX, KTO ynpasnsaeT
Apyrum cygHom. lostomy npaBuna nepeceyeHuns
KypCOB OTMEHAIOTCA TONbKO TOrAa, Korga npubnum-
Xatoleeca cyAHO cobupaeTca 3alT B KaHan, y»Ke
KOpPeKT1pyA CBOM Kypc Tak, YToObl JOCTMYb BXOAa
Mo ero npaBov CTOPOHe. B oTHoLWweHnn cygHa, NoKu-
[AoLLEro KaHars, 3TO MOXHO onpeaennTb nyTem Bu-
3yanbHOro (M1 PagNoNOKaLNOHHOro) HabnoaeHuA
3a KYpCOM 1 CKOPOCTbIo NPUObAuKatoLwerocsa cygHa.
MNpocToe HaxoXKaeHme CyaHa B 30He NOoCafKuy ow-
MaHa camo no cebe He OTMEHAET JaHHbIe NPaBUNa,
NMOCKONbKY Cya MOTYT HaXOAUTbCA B 3TOM palioHe
1 NO APYrM NPUYMHAM, HanpUmep NOTOMY, YTO OHI
NOKMAAT Y3KNI KaHan Unm NPoCTo nepecekarT
€ro Bxof no nyTu K ApYyroMmy nyHKTY Ha3HauyeHus
(1 He NNAHNPYIOT KOPPEKTUPOBATL CBOW KYPC B CO-
OTBETCTBUW C NpaBuiom 9(a)).

Ha ocHoBe n3noxeHHOro, oTBeYas Ha NepBbIn
13 MOCTaBMIEHHbIX BonpocoB, Cya npuLlen K BbIBOAY,
4TO B 0603HAUYEHHOWN CUTYaLMK, KOTAa KypCbl BbIXO-
AALLero rno y3Komy KaHasny cyaHa v npubnmxatoLle-
rocA K KaHany CyHa nepeceKkaloTcs, YTo Bbi3blBaeT
PUCK CTONIKHOBEHWUS, MPaBUsia NepeceyeHuns Kypcos
He OTMEeHAIOTCA NpaBuIaMy MNaBaHNA B Y3KOCTAX
NVWb Ha TOM OCHOBaHMWK, 4YTo Npubnmxatoweecs
CyAHO HaMepeBaeTCA U rOTOBUTCA 3aWTU B Y3KNN
KaHan. lNpaBuna nepeceyeHna KypcoB OTMEHAIOT-
CA TONbKO B TOM CJiyyae, ecniv npubnmxaroleecs
Cy[HO KOPPEKTUPYeT CBOW KypC TaK, UToObl fOCTNYD
BXOfla B KaHaN CO CTOPOHbI €ro BHELLHEN rpaHuLbl
no npaBomy 60pTy.

Bonpoc 2: Heo6xoaMo N1 Nnpeagnonaraemo-
My CYAHY, YCTynalolwemy 4opory, HaxoauTbca
Ha yCTON4YMBOM Kypce anA cpabaTbiBaHUA npa-
BU NepeceyeHns Kypcos?
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CynoM OTMEYEHO, YTO MOXET ObITb MHOXKECTBO
NPWYNH, NO KOTOPbIM CYAHO MOXeT He cnefoBaTb
yCTONUMBOMY KypcCy. Hanpumep, cygHO MOXeT Ma-
HEBPMPOBATb Yepes3 MepenosIHEHHYI0 AKOPHYHO
CTOAHKY UM OXKMAATb TOLMAHA, MEHATb KypC, YTO-
6bl CNPaBUTLCA C CUSIbHBIM NPWAMBOM; ABUraTe-
AN MoryT ObITb OCTAaHOBJIEHbI, HO CYAHO MPY 3TOM
NPOAOIMKUT ABUraTbCA Nopj BAMAHMEM BeTpa. Kak
yKa3aHo B npasune 7(d)(i), npegnonaraembiin puck
CTOJIKHOBEHUA CyLLeCTBYeT, KOraa AiBa cyAHa npu-
6nvKatoTCa Apyr K Apyry no nefieHram Komnacos,
KOTOpble CYLeCTBEHHO He MEHATCA (HE3aBMCMMO
OT TOr0, HAXOAUTCA Y KAaKOe-IMOO 13 HUX Ha YCTON-
UMBOM Kypce).

CynHo “Alexandra |” Bce BpemaA 1O CTONKHOBEHMSA
LBUrafioCb OYeHb Me[INIEHHO, a ero KypcC 1 CKOPOCTb
NOCTOAHHO u3MeHAnncb. Cyaba AoMnpanTernckoro
cyda npuiwen K BbIBOAY, YTO OHO BOO6LLe He Obl1o
Ha Kypce, NPOTUBOMNOCTaBNB «HAXOXAEHMEe Ha Kyp-
ce» «oXugaHuio» noumaHa. lMpu 3Tom, cornacHo
YCTaHOBJMIEHHbIM $aKTaMm, CYAHO OCYLLeCTBAANO
ABUXKeHwe.

BepxoBHbIN cyq yKasan, uto ana uenemn nprme-
HEeHWA MpaBuUN NepeceyeHna KypcoB JOCTaTOYHO
YCTaHOBUTb, UTO B TEUEHME COOTBETCTBYIOLLENO Ne-
proga (4yTb MeHee nonyyaca A0 CTONKHOBEHUA):
(i) “Alexandra I” pBuranacb B OCHOBHOM B Hanpas-
JIeHUN BOCTOK — IOro-BoCTOK; (ii) oHa n “Ever Smart”
npubnmxanucb Apyr K apyry, u (iii) conuxkenmne
NPONCXOANNO0 NO NefieHram KOMMacoB, KaXKAabli
N3 KOTOPbIX MOXHO N3MEPUTb OTHOCUTENbHO ApY-
roro 1 KOTopble CyLLEeCTBEHHO He U3MEHUUCD. [1o-
CKOMbKY Cyfa He LN HaBCTpeYy Apyr Apyry, a yc-
NnoBusA ANA 06roHa Takxke OTCYTCTBOBANM, OHU KLU
nepeceKkawWMNCA Kypcamu Tak, YTo BO3HMKNA
OMacHOCTb CTOJIKHOBEHMA», MO CMbIC/TY npasuna 15.

Mo3numa oTBETUMKA CBOAMIIACH K TOMY, UTO Tpe-
6oBaHVe «yCTONYMBOrO Kypca» AOSIKHO ObITb BNU-
caHo B GopmMynnpoBKy npasuna 15, NoCKonbKy npu
OTCYTCTBMM YCTOMUYMBOIO Kypca KypCbl IByX Cy[IOB
He ByayT «nepeceKkaTbCs».

OTBETUMK TaK»Ke OTCTarBan NO3nULMIO, YTO N06OW
OYEBMAHDBIN NPOGEN B 3alKTe, BO3HMKAIOLWMNIA N3-
3a TOro, YTO [iBa CyAHa NoABEPralTCa PUCKY CTOS-
KHOBeHMs 6€3 NpMMeEHEHNA KaKnX-1M60 OCHOBHbIX
npaswun (13, 14 unn 15-17), apekBaTHO BOCMNOJHA-
eTca TpeboBaHMeM NpaBuna 2 pyKoBOACTBOBATLCA
06bIYHOI MOPCKOW MPAKTUKOMN.

BepXoBHbIN CyA C 3TUM YTBEPXKAEHMNEM HE COrNna-
CWNCA, yKas3aB, YTO AnA ABYX CYA0B, HAXOAALMXCA
rop yrpo3o CTONKHOBeHNs, 6e3onacHee NOHUMATD,
Kakoe 13 HUX JOJIKHO YCTynaTb IOPOryY, a He crie-



[l0BaTb OObIYHOI MOPCKOW NPAKTUKE, He 3Hasi Npu
3TOM, UTO NPeANpPVMET BTOPOE CYAHO.

Kpome Toro, Cynom 6bi10 OTMEUYEHO, UYTO PUCK
CTONIKHOBEHWUSA, BbI3BaHHbIV TEM, YTO [1Ba CyHa UMe-
0T NepeceKaoLmecs: Kypcbl, He 3aBUCUT OT TOrO,
NAeT 1 O4HO M3 HUX Ha YCTOMUYMBOM Kypce. [locTa-
TOYHO, YTOObI Cya HaXoAWNUCH B BUAMMOCTY APYr
Lpyra v nefeHr npubnmxaioLieroca CyaHa 3aMmeTHO
He nsmeHanca (npaswno 7(d)(i)). Mpwu sTom moryT
6bITb U Apyrve NPUYMHbI, MO KOTOPbIM CyLLeCTBYeT
PUCK CTONKHOBEHUS, KOTOPbIE HE UMEIOT HUYErO
06LLero ¢ yCTOMYMBOCTBIO Kypca (Hanpumep, yKa-
3aHHble B npasune 7(d)(ii)).

B yactHocTu, Cya yKasan: «MoxeT 6bITb 3aTpya-
HUTENIbHO YCTaHOBUTb NyTeM HabnogeHna Hens-
MEHHOCTb Kypca (steadiness of the course) npyroro
CYAHa, B OT/IMUYME OT HEN3MEHHOCTU ero nesieHra
(steadiness of her bearing), KoTopbIin MOXeT 6bITb
TOYHO M3MEpPEH C TeUeHNeM BpeEMEHM NMyTeM YacTbIX
HabMAEHNIA, C UCMONIb30BaHMEM KOMMAca Ui pa-
Lapa Uy Toro v fpyroros.

Mo3numa oTBeTYMKA TaKXKe OCHOBbIBanacb
Ha TOM, UTO C yueToM aKTOB 3TOro Aena, faxe He-
CMOTPSA Ha TO, YTO [iBa CyfHA NPUOAVXKaANUCb Apyr
K OPYry no ycTOMYMBOMY KypCy, KypCbl HE MOTN
6bITb BOCNPUHATBI Kak NepeceKatoLwmecs n3-3a He-
cTabunbHoro aBuXeHus cygHa “Alexandra I”. Octa-
BaJlaCb BO3MOXHOCTb TOFO, UTO nocriegHee cobu-
paeTca caenatb NOBOPOT Ha NpaBbli 6OPT B KaHan
1, Takum obpasom, yntm c Kypca “Ever Smart” 6opt
K 60pTy. Cya KPUTUYECKN OTHECCA K JaHHOW No3u-
LUK, yKasas cnegyiollee.

Bo-nepBbiX, C y4eTOM BO3MOXHOCTU TOTO, YTO
“Alexandra I” morna ocyLecTBMTb NOBOPOT Ha Mpa-
Bblll 60OPT N0O34HO, 3TOro ObII0 HEeJOCTAaTOYHO AN
YCTPaHEHMs pUCKa CTONIKHOBEHUSA. Prck cTonkHoBe-
HUA HE MOXET ObITb HMBENMPOBAH BEPOATHOCTbIO
TOrO, YTO OHO MO TEM WU MHBIM NPUYMHAM He MPOo-
n30onaerT.

Bo-BTOpbIX, €CNK fiBa CyaHa NpubnuKatoTca gpyr
K APYrYy W NefieHr npubnuxatowerocs cyaHa 3ameT-
HO He N3MEHAETCHA, PUCK CYMTAETCA CYLLECTBYIOLMM
(npasuno 7(d)(i)).

B-TpeTbux, NnpaBuno 7(a) npegycmaTpuBaeT, uto
€Cn ecTb Kakune-nnbo COMHEHUSI OTHOCUTENIbHO
HaNNYMA PUCKa CTONIKHOBEHMA, TO OH CUMTAETCA
CYLeCTBYOLWMM, a CllejoBaTeNbHO, HET OCHOBa-
HUM He NPUMEHSATb NPaBuUia NepeceyeHns Kypcos
Ha OCHOBE NPEAMNONOXKEHMSA, YTO KYPCbl ABYX CYAOB
He nepeceKaroTcs.

Ncxopsa 3 BbilwensnoxeHHoro, BepxoBHbil cyg
npuLlen K cnegyowemMy BblBOAY.

Il. 0OB30P 3APYBEXXHOW CYAEBHOM NPAKTUKU

Ecnu Kypcbl ABYX CyAOB NepecekalnTca Tak, uYto
BO3HWKaeT PUCK CTONKHOBEHUA, cobnogeHune npa-
BUWJ1 MepeceyeHns KypCcoB He 3aBMUCUT OT TOrO, Ha-
XOAUTCA NN yCTynalollee 4OPOry CyaHO Ha YCTON-
unBOM Kypce. Ecnn gna Tex, KTo ynpasnaeT AByms
cyAamu, JOCTaTOYHO OYEBUAHO, YTO cyaa Npubnu-
XatoTca Apyr K apyry (c TeueHMeM BpeMeHn), gaxe
€C/n CYAHO, yCTynatoLlee JOpOory, ABMKETCA MO He-
YCTOMUYMBOMY KYpPCY, MpaBusia NepeceyeHmns KypcoB
nogsiexar nprMMeHeHu1o.

OTtHocuTenbHo dhakToB AaHHoro aena Cypn npep-
NOXWUN cnegyowmn aHanns:

i) N “Alexandra I, n “Ever Smart” Haxoannucb
B ABWKEHUN B TeYeHne 23 MUHYT 4O CTONKHOBEHMA,
xota “Alexandra I” v pBuranacb oyeHb MeaJIeHHO.

ii) O6a cygHa 6biny BUAHBI APYT APYTY, U KX ne-
NEHTV OTHOCUTESIBHO APYT APYra MOXHO ObINO Nerko
N3MePUTb Kak C MOMOLLbIO KOMMaca, Tak 1 C MOMO-
LWblo pagapa.

iii) O6a mornu Tak»xe HabnogaTb, Kak OHN NpPU-
GnVKaKTCA APYT K APYTY, KaK BM3YyanbHO, Tak U C MO-
MOLLblO pafapa.

iv) CyoHo “Ever Smart” Bcerga Haxogunocb
no npasomy 6opty y “Alexandral”.

v) Oba cynHa B TeueHue 3Toro nepuopa dak-
TUYECKN HaxoAUINCb Ha NefeHrax gpyr ot apyra,
KOTopble CyLeCTBEHHO He N3MEHWNCD, YTO NIerko
Habnoganoch ¢ Kaxgoro cygHa. Cyga He Wiy Ha-
BCTPeYy ApYr ApYryY, 1 He 6bI10 YCIOBUN ans npu-
MeHeHuA npaBun obroHa.

vi) Ob6a cyaHa, Takum o6pa3om, UMenm nepeceka-
oL Meca KypCbl B 3HaYeH1u rpasusa 15, v nockonb-
Ky OHV MPUONMKaNMCb Opyr K ApYyry, 3TO CO34aBano
PUCK CTONKHOBEHNA.

vii) “Alexandra I” He coxpaHana Kypc unmn cko-
POCTb, HO OCHOBHOE HarnpaBneHne cyHa 6b110 BOC-
TOK — 1oro-BocTtok. CyaHo “Ever Smart” 6bino Ha cTa-
6UNbHOM Kypce, HO He Ha MOCTOAHHOW CKOPOCTH.
N3meHeHus Kypca n ckopoctu “Alexandra I” BmecTe
C n3MeHeHnAMn ckopoctun “Ever Smart” He nmenu
3HayeHVA B TOM CMbICJIE, YTO B COBOKYMHOCTU OHM
He Bbl3Baiy 3aMeTHbIX U3MEHEHWI B NeNeHre Kax-
[Oro CyfiHa NO KOMMAacy OTHOCUTENbHO ApPYroro
cynHa.

viii) Takum obpasom, NpaBuna nepecevyeHuns
KYpCOB MpUMeHATCcA K o6boum cygam C yde-
TOM [eliCTBUA MpPaBW NNaBaHMA B Y3KOCTAX.
“Alexandra |” 6bina cynHOM, YCTYMaoLWMM SOPOTY,
a “Ever Smart” — cygHOM, KOTOPOMY YCTynaloT Jo-
pory. icxopa us atoro, “Alexandra I” ponxHa 6bina
YCTYNUTb JOPOrY, YTOObl YNCTO PA3ONTUCH C CYA-
Hom “Ever Smart”.
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B 3akntoueHune Cypg ykasan, uyTo npaBuia nepe-
CeyeHMA KypCoB AeNCTBUTENbHO MPUMEHANNCH
K “Alexandra I” v “Ever Smart” B TeueHune BCero co-
OTBETCTBYIOLLErO Nepuoa BpeMeHu (4yTb MeHee
nosiyyaca) L0 CTOSIKHOBEHWUS.

Bnpouem, HX ofgHa 13 CTOPOH He npocuna Bep-
XOBHbI Cyf NepecMOoTPeTb BOMPOC pacnpeaeneHmns
BVIHbI U OTBETCTBEHHOCTW. Bonpockl pacnpepene-
HWUSI OTBETCTBEHHOCTY NPV HEOOXOZMMOCTN MOTYT
6bITb NepecMoTpeHbl AGMUPANTENCKUM CYLOM.

KomMmmeHTapwmia: MOM1MO TOro, YTO 3TO AeNo AB-
nAeTCA NepBbIM AeSIOM MO CTONKHOBEHVIO CYAOB,
paccMOTpeHHbIM BepxoBHbIM CyoM 3a NociegHne
50 neT, OHO TaKXe NpuMeYaTenbHO CrefyoLW M.

PaccmoTpeHHble B HacTosILeM fene BOnpochl
VIMEIOT He TOJIbKO TEOPETUYECKOE, HO U MpaKTnye-
CKOe 3HaueHue A/19 MOPAKOB, MOCKOJSIbKY CBA3aHbI
C 93¢ PEKTUBHOCTbIO NpUMeHeHUA MpaBun 1, Kak
cnefcreue, € 3GpPeKTMBHOCTbIO 0becrneyeHma 6es-
onacHocTu cygoxoactea. CuTyauumn nepeceyeHus
KYPCOB ABYX CYAOB, HAXOAALMUXCA MPU 3TOM B y3-
KOCTU (K KOTOPbIM B TOM YMCI1E MOXKET OTHOCUTLCA
1 Y3KUI 3axo[ B raBaHb (KaHan)), BO3HMKAIOT Ao-
CTaTOYHO YacTo BO BCEM MUPE.

MNpaBuna nepeceyeHnsa KypCcoB iexaT B OCHOBE
CXeMbl NPefoTBPaALLEHNA CTONIKHOBEHWIA HApAaY
C npasunammn obroHa (npasuno 13) n npasunamm
CONVXKeHMA CyoB, AYLLMX MPAMO APYr Ha apyra
(npasuno 14).

MpaBuno 16 HanaraeTt Ha CygHoO, yCcTynaioulee
LOpory, NpakTnyecky 6e30roBopoyHoe obsAzaTenb-
CTBO NMpeanpuHATb CBOEBPEMEHHbIe AeCTBUS,
yTO6bI YMCTO PA3ONTMCL C APYTM CyAHOM. EanH-
CTBEHHbIMW OYEBUAHBIMMN NCKITIOUEHUSMU ABSIOTCS
(1) To, uTo CymHO, yCcTynatoLlee fopory, He 06A3aHO
fenaTb HeBO3MOXKHoe (npaBuno 16), 1 (2) obuwee
npepynpexaeHne o TOM, YTO MOTYT BO3HUKHYTb
ocobble 06CTOATENbCTBA, MPY KOTOPbLIX OTCTYyNe-
Hue oT [MpaBnn CTAaHOBMTCA HEOOXOAUMbIM B LLENAX
n36eXaHnsl HenoCcpPeaCTBEHHOW ONMacHOCTU (NpaBwi-
no 2(b)). Kpome Toro, oefcTenaA cyfHa, yCTynaroLero
LLOPOrY, OOMIXHbI COBEPLLIATLCA C AO/HKHBIM YYETOM
06bIYHOWN MOPCKON MPaKTUKMN.

MpaBuno 17 HanaraeT Ha CyAHO, KOTOPOMY
YCTYnNalT A4OPOrY, TONbKO 0053aTeNIbCTBO «COXpa-
HATb KYPC M CKOPOCTb». [JaHHOe 0653aTenbCcTBO
aHHYNMpYeTCs, Korga CTaHOBUTCA OUYEBUAHbIM, YTO
CyOHo, 06A3aHHOE YCTYNUTb AOPOrY, He Npeanpu-
H/MaeT COOTBETCTBYIOWNX AeNCTBUNA, N Koraa
[encTemA oboux cynos HeobxoaMmbl AnA NpenoT-
BpalleHnA CToNKHoBeHMA. [pn 3ToM, ofHaKo, OT-
MeHa 00A3aHHOCTY CY[iHa, KOTOPOMY YCTYynatoT 0-
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pory, He 0CBOOOXKAAET CYLHO, YCTYMaloLee JOpory,
oT ero ob6a3zaHHocTu (npaBuno 17(d)), uto Takke
noaTBepxaaeT nouTn 6e30roBOPOYHbIN XapaKTep
06s3aTenbCTBa NOC/eAHero yctynuTb gopory. Mo-
CKOMbKY OYEBWHOW LIefIblo NpPaBu NepeceyeHmns
KypCOB AABNAETCA NpefoTBpaLleHne CTONIKHOBEHNIA
B TaKMX 0O6CTOATENbCTBAX, U3 3TOrO CliefyeT, YTo
C TOUKM 3peHnA KOHCTPYKUMM NpaBui OHY He JOMXK-
Hbl paCcCMaTPUBATBLCA Kak HEMPYIMEHUMbIE.

B paHHOM fiene BepxoBHbIV CyA HEOAHOKPATHO
noJuYepKHyJs, YTo NpaBuia NepeceveHns Kypcos
cnepyeT NPUMEHSATb, eC/IN HET HEOBXOAUMOCTH
LECTBOBATL MHbIM 06pa3oMm, T.e. BCErga, Korga 31o
BO3MOHO.

B MNMpaBunax o6bI4HO NPAMO OroBOPEHO, Kakum
06pa3om ofHO NpaBwo BAVAET Ha gpyroe. Ecnn
OZHO NpaBwso (T.e. NpaBuia NnepecevyeHns Kyp-
COB) JOJIXHO PacCMaTPUBATbCA KaK «BblT@CHEH-
Hoe» A pyrM NPaBuUIoMm (T.e. IpaBUiaMu NnaBaHnA
B Y3KOCTAX) NPY OTCYTCTBUM KAKOro-nnbo ABHOro
yKa3aHuA Ha 3TOT cyeT B cammx [paBunax, To Ta-
Koe UCKIIloYeHne 13 NpuMeHeHna JOMKHO ObiTb
CTPOro orpaHM4YeHoO HeOOBXOAMMOCTbIO N36eXKaTb
onacHocTu. [pu 3TOM NpeanonoXeHne o0 HanUunn
NpPOTUBOPEYNA C XOPOLLUEN MOPCKON MPaKTUKON
He ABNAETCA JOCTAaTOYHbIM OCHOBAHMEM AnA He-
npumeHenus MNpasun.

B cnTyauum KoOHKypeHL M1 ABYX NPaBW NpaBuia
nepeceyeHns KypcoB OTMEHAITCA TONbKO TOraa,
Korga npasuiia nnaBaHUA B Y3KOCTAX paKTUYeCKn
Hayanu NPUMEHATBLCA 1 3TO oYeBKAHO ANna 0b6o-
UX CylOB: HET OCHOBaHWIN He NMPUMEHATb NPaBu-
na nepeceyeHna KypcoB A0 Tex Nop, NoKa CygHo
He HauHeT paKTNYeCKM 3aX0AnTb B KaHasl, Koppek-
TUPYA CBOW KypC N CKOPOCTb, YTOObI flepKaTbCs
y BHELHeN rpaHuLbl KaHana no npasomy 60pTy
B COOTBETCTBUM C NpaBuiiom 9(a). TonbKo npu Takom
cuTyaumm cobntofieHna npasuna 9 JOCTaToOuHO Ans
obecneyeHna 6e30MacHOCTN U NpeaoTBPaLLEHMA
CTOJNTIKHOBEHUS.

Bonpoc 0 Heo6xoANMOCTY YUUTbIBaTb, HAXOAUT-
CA NN CYZHO Ha YCTONYMBOM Kypce, B Liensax npume-
HeHWA NpaBu NepeceyeHnsa KypCcoB TakxKe nmeet
60/blIOe NpaKTMUYeCKoe 3HaYeHne, NOCKOIbKY,
€Cc/IN NPY3HATb AaHHOE YC/I0BUE HEOOXOAMMBIM,
TO Npepgnosnaraemoe CygHo, ycTynatoLiee fopory,
Npwu OTCYTCTBUM BbILLEYNOMAHYTOMO YCJIOBUA MO-
»eT ObITb 0CBOOOXKAEHO OT BO3/TOXKEHHOWN Ha HEero
npasuiom 16 06s3aHHOCTL.

MpaBuno 15 onpenenseT yc/0oBuWsA, NPy KOTOPbIX
cpabaTbiBatOT NpaBmia nepeceyeHns KypcoB: ABa
CYQiHa C MeXaHUYeCKM iBUraTeniem, nepeceyeHme



KYpPCOB, PUCK CTONKHOBEHMA. B ;aHHOM NonoxeHnn
OTCYTCTBYET Kakoe-nnbo yKasaHuve Ha Hanuuue fo-
NOSTHUTENBbHOrO YC/IOBUA, COFNMAacHO KOTOPOMY CYA-
HO JOJIKHO Clefj0BaTb YCTONYNBbBIM KYPCOM.

Mbl BblAENNM HECKONBKO CYyLLEeCTBEHHbIX MOMEH-
TOB OTHOCUTESIbHO AHHOIO BOMpPOCa:

i) MIHTepecHo, uTo B aHrNnnckon sepcum MNpasun
npasuno 15 BoobLuye He yNnoMmnHaeT «Kypc» (CNoBo
course He UCMNONb3yeTcA, NPY 3TOM ynoTpebnaeT-
CA BblpakeHue vessels are crossing), He roBops yxe
0 TpeboBaHNM «YCTOMUYMBOIO Kypca» MO OTHOLLEHUIO
K KaKoMy-mbo 13 cyaoB.

ii) MpaBnna coopmynrpoBaHbl TakM 06pa3om,
yTO6bl ACHO 1 TOYHO MOXHO ObINIO ONpeaennTb,
NPy Kakux yCIOBMAX OHW NPUMEHAIOTCA, a KaKkue
cuMTyauum noanagaroT Mo NCKIYEHNA N3 UX Npu-
MeHeHWUA.

Il. 0OB30P 3APYBEXXHOW CYAEBHOM NPAKTUKU

iii) MpaBrna JonKHbl 6bITb MPOCTLIMUA Y YETKAMM
AN MOHVMaHNA 1 NPUMEHEHUA MOPAKaMK, Kak Npo-
deccrmoHanamu, Tak 1 NOBUTENAMU: KaK TOSIbKO Bbl
3ameTuTe, YTO C Ballero npaBoro 6opta npubnmxa-
eTcA Jpyroe CyAHO No neneHry Komnaca, Kotopbii
CyLeCcTBEHHO He MeHAETCA, STOro JOMKHO OblTb
[LOCTaTOYHO, YTO6bI Bbl NOTPE6OBanyM ycTynuTb Jo-
pory, T.e. NpeAnpUHATL 3abnaroBpemMeHHOe 1 peLun-
TeNlbHOe AeNCTBME C TeM, YTOObl YNCTO Pa3oNTUCh
C BaLLUM CYZHOM.

iv) YcTaHOBNEeHMe JONONHUTENbHOIO YCI0BUA
I1A MPYIMEHEHUSA NPaBUII NepeceyeHns Kypcos (Ha-
XOX[eHne CyfHa, yCTynaloLlero 4opory, Ha yCcTou-
UMBOM KypCe) MOXKET NPUBECTW K BO3HUKHOBEHWIO
cuTyauumin, korga BoobLie 6yeT oTCyTCTBOBATb Ka-
Koe-nnbo nprMeHrMoe nonoxeHue Mpasun (3a uc-
KIoYEeHNEM XOPOLLEN MOPCKOW NPAKTUKMK). =
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II. REVIEW OF INTERNATIONAL CASE LAW

Narrow Channel:
First Collision Case

before the Supreme Court
of the United Kingdom in 50 Years

Evergreen Marine (UK) Ltd v Nautical Challenge Ltd [2021] UKSC 6 (19 February 2021)

Evergreen Marine, world famous for the blocking
of the Suez Canal by the stranded container vessel
“Ever Smart”, won a dispute in the Supreme Court
of the UK earlier this year over the collision of its
other container vessel, “Ever Smart’, with the very
large crude carrier “Alexandra I".

This is the first appeal in a collision action to
come before the Supreme Court. Indeed, it is ap-
proaching 50 years since the last such appeal before
the House of Lords.

The appeal raises two important questions
of construction of the International Regulations
for Preventing Collisions at Sea 1972 as amended
(“the Collision Regulations”). Both questions relate
to the application of the “crossing rules”, as set out in
rules 15-17 of the Collision Regulations. These rules
apply where two power-driven vessels are crossing
so as to involve a risk of collision.

They require the vessel which has the other on
her starboard side to keep out of the way (the “give-
way vessel”) whilst the other vessel is required to
keep her course and speed (the “stand-on vessel”).
They are of cardinal importance to the safety of na-
vigation.
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The first question which the court has been asked
is whether the crossing rules are inapplicable or are
to be disapplied where an outbound vessel is navi-
gating within a narrow channel and has a vessel on
a crossing course approaching the narrow channel
with the intention of and in preparation for enter-
ing it. This concerns the inter-relationship between
the crossing rules and the “narrow channel rules” -
rule 9. Rule 9(a) requires vessels proceeding along
the course of a narrow channel to keep as near to its
starboard outer limit as is safe and practicable.

The second question which arises is whether it is
necessary for the putative give-way vessel to be on
a steady course for the crossing rules to be engaged.
This issue was related to the fact that one of the ves-
sels involved in the collision was moving at a very
slow speed, and therefore its course changed.

Facts: The collision took place between the ap-
pellant’s large container vessel “Ever Smart” and
the respondent’s very large crude carrier “Alexan-
dra I” within the pilot boarding area, just outside
the dredged entrance/exit channel to the port
of Jebel Aliin the United Arab Emirates (“the chan-
nel”), on 11 February 2015.



“Ever Smart” was outbound from Jebel Ali and,
until shortly before the collision, was proceeding
along the channel. “Alexandra 1" was the inbound
vessel, and was, although not stationary, waiting in
the pilot boarding area to pick up a pilot being re-
leased from “Ever Smart” before entering the chan-
nel. The channel is a “narrow channel” for the pur-
pose of rule 9.

The Admiralty judge and the Court of Appeal
answered both questions in the affirmative, with
the consequence that the crossing rules were not
engaged at all or, if engaged, were overridden by
the narrow channel rules, and therefore “Alexandra
I” was not under an obligation to keep out of the
way of “Ever Smart”.

The loss and damage sustained by each vessel
arising out of the collision has been determined
(subject to apportionment) in the sum of US
$9,308,594.71 for “Alexandra I”and in the sum of US
$2,531,373.71 for“Ever Smart”.

Rulings of the courts: The Admiralty judge pro-
ceeded from the reason that it cannot have been
intended by those who drafted the Collision Reg-
ulations that there would be two sets of rules with
different requirements applying at the same time as
this would cause confusion and not be in the inter-
ests of safety. He accordingly concluded that “the
crossing rules cannot have been intended to apply
where one vessel is navigating along a narrow chan-
nel and another vessel is navigating towards that
channel with a view to entering it"

The vessel shaping to enter the channel should,
as a matter of good seamanship, navigate in such
a manner that, when she reaches the channel, she is
on the starboard side of the channel in accordance
with rule 9.

When making a decision, the judge also took
into account that “Alexandra |” was proceeding very
slowly (she waited to embark the pilot), at such
a slow speed “Alexandra I” was not very manoeuvr-
able. So, “Alexandra I” was not on a sufficiently de-
fined course for the crossing rules to apply.

In the light of these conclusions, the judge’s con-
clusion on apportionment was that “Ever Smart”
should bear 80% of the liability for the collision and
“Alexandra I, 20%.

The Court of Appeal upheld the judge’s conclu-
sion that the narrow channel rules applied to the ex-
clusion of the crossing rules.

It was also noted that the non-application of the
rules obliging one of the vessels to give way ensures
the continuity and a seamless entry into the channel

Il. REVIEW OF INTERNATIONAL CASE LAW

The Supreme Court disagreed with the judge-
ments below'.

As an international convention the Collision
Regulations should be interpreted by reference to
broad and general principles of construction rather
than any narrower domestic law principles.

Such general principles include the general rule
of interpretation set out in article 31.1 of the Vienna
Convention on the Law of Treaties 1969, according
to which:

“A treaty shall be interpreted in good faith in ac-
cordance with the ordinary meaning to be given
to the terms of the treaty in their context and in
the light of its object and purpose”.

The object and purpose of the 1972 Conven-
tion is to promote safe navigation and specifically
the prevention of collisions at sea. The structure
of the Collision Regulations is designed to en-
sure that, wherever possible, ships will not reach
a close-quarters situation in which there is risk
of collision and in which decisions have to be taken
without time for proper thought. “Wherever pos-
sible” the crossing rules ought to be applied and
strictly enforced because they tend to secure safe
navigation.

The respondent's position in the case was based
on the fact that under Rule 2 (b) in construing and
complying with these Rules due regard shall be had
to all dangers of navigation and collision and to
any special circumstances, including the limitations
of the vessels involved, which may make a depar-
ture from these Rules necessary to avoid immediate
danger.

Attempt was made by the respondent to
use rule 2 as the basis for justifying a complete
dis-application of the crossing rules as a matter
of construction, on the basis of an apparent conflict
with the rules of good seamanship, or to treat good
seamanship on its own as a sufficient alternative to
the application of the crossing rules.

The court regarded this approach to rule 2 as
being misconceived. It was noted that the rule 2(b)
builds in an inherent flexibility to meet particular
dangers and special circumstances which points
away from an approach which simply disapplies
a Rule as a matter of construction because, on par-
ticular facts, strict compliance may give rise to dif-
ficulties.

' Evergreen Marine (UK) Ltd v Nautical Challenge Ltd [2021]
UKSC 6 (19 Feb. 2021) (http://www.bailii.org/uk/cases/
UKSC/2021/6.html).
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To justify a departure from the regulations which
is alleged to have been necessary to avoid imme-
diate danger, there must be clear proof that an ad-
herence to them would have caused such danger,
and the action taken must be in accordance with
the requirements of good seamanship.

Question 1: whether the crossing rules are
inapplicable or are to be disapplied where an
outbound vessel is navigating within a narrow
channel and has a vessel on a crossing course ap-
proaching the narrow channel with the intention
of and in preparation for entering it?

The courts bellow were guided by established
practice, which the crossing rules are inapplicable
where two vessels are approaching each other in
a narrow channel, one vessel proceeding in one
direction along it, the other proceeding along it in
the other direction, even where they appear to be
in a crossing situation. Exceptions are situations in
which one of the vessels crosses the channel, or
there is an intersection of two channels.

As an example, the situation was considered
when vessels move along a curved channel. Their
courses obviously cross, but safety is fully ensured
by the narrow channel rules, if both vessels proceed
along the course of a narrow channel to keep as
near to its starboard outer limit.

With regard to the circumstances of the present
case, the Court examined the situation when one
vessel leaves a narrow channel and another is shap-
ping to enter the narrow channel or approaching
a narrow channel and intending to proceed along it.
The court identified three groups of vessels located
in the area just outside the entrance of a narrow
channel, where it meets the open sea:

« Group 1 are vessels which are approaching
the entrance of the channel, but not intending
or preparing to enter it at all.

« Group 2 are vessels which are intending to en-
ter, and on their final approach to the entrance,
adjusting their course to arrive at their starboard
side of it.

« Group 3 are approaching vessels which are also
intending and preparing to enter, but are wait-
ing to enter rather than entering: “Alexandra I”is
a prime example.

It was noted that the crossing rules apply as be-
tween a vessel leaving the channel, approaching its
entrance, and a vessel in Group 1. This is because
the approaching vessel in Group 1 is not prepar-
ing or intending to enter it. The narrow channel
rules, and not the crossing rules, apply as between
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the leaving vessel and a vessel in Group 2. That is
because the approaching vessel is both preparing
and intending to enter it, and already shaping (ie ad-
justing her course and speed to do so), on her final
approach.

The debate in the present case concerns Group 3.
The respondent submits that the “preparing and
intending to enter” test, applies to a vessel wait-
ing to enter, in particular if she is, like “Alexandra I,
waiting in a designated pilot boarding area, so that
the crossing rules are overridden by the narrow
channel rules.

The appellant submits that no necessity arises
for the crossing rules to be overridden until the ap-
proaching vessel is actually shaping to enter, adjust-
ing her course and speed to arrive at the entrance
on her starboard side of it, on her final approach, in
accordance with rule 9(a).

The court in this case upheld the appelant's po-
sition, stating the following:

First, the court referred to the principle out-
lined above that the crossing rules should be ap-
plied wherever they can, as between vessels which
are in fact crossing so as to involve a risk of colli-
sion, means that they should not be overridden in
the absence of an express stipulation, unless there
is a compelling necessity to do so. There is or may
be such a compelling necessity in Group 2 cases,
but not in Group 3 cases.

In a Group 2 case, the necessity to disapply
the crossing rules arises because, once she is shap-
ing and adjusting her course to enter the narrow
channel, the approaching vessel is already having
her navigation determined by the need to be in
compliance with rule 9(a) when she reaches the en-
trance, that is, to arrive at her starboard side of it,
on a course which enables her to continue on her
starboard side of the channel.

By contrast, no such necessity affects the Group 3
waiting vessel, or any vessel approaching the chan-
nel intending to enter it, which has yet to shape
her course to enter it on her starboard side of it. If
she is the give-way vessel under the crossing rules,
she can alter course or slow down so as to keep
clear of the stand-on vessel as she emerges from
the channel. In the present case “Alexandra I” was
the give-way vessel.

The Court preferred application of the appel-
lant’s test since it overrides the crossing rules in
fewer cases than the respondent’s test.

Fundamental to the construction of the Rules is
the need to apply them by reference to what is rea-



sonably apparent to those navigating each vessel
about the conduct of the other. On that basis of as-
sessment, the test propounded by the appellant is
the clear winner. The crossing rules are overridden
only when the approaching vessel is shaping to
enter the channel, adjusting her course so as to
reach the entrance on the starboard side of it, on
her final approach. That can be determined from
the vessel leaving the channel by visual (or radar)
observation of the approaching vessel’s course
and speed.

Merely being in a pilot boarding area cannot
of itself be decisive, since vessels may be proceed-
ing in that area for other reasons, e.g. because they
are leaving the narrow channel, or merely passing
its entrance en route to a completely different des-
tination.

On the basis of the foregoing, answering the first
of the questions posed, the Court concluded that in
the indicated situation, where an outbound vessel
in a narrow channel is crossing with an approaching
vessel so as to involve a risk of collision, the cross-
ing rules are not overridden by the narrow channel
rules merely because the approaching vessel is in-
tending and preparing to enter the narrow channel.
The crossing rules are only overridden if and when
the approaching vessel is shaping to enter, adjust-
ing her course so as to reach the entrance on her
starboard side of it, on her final approach.

Question 2: is it necessary for the putative
give-way vessel to be on a steady course for
the crossing rules to be engaged?

The court noted that there may be many reasons
why a vessel which is moving over the ground may
not be on a steady course. She may be manoeuvring
through a crowded anchorage, or to pick up a pilot.
She may be altering her heading so as to cope with
a strong tide, or she may be lying with her engines
stopped and her rudder secured, drifting here and
there under the influence of the wind, etc.

As stated in rule 7(d)(i) there is such a deemed
risk of collision where two vessels are approaching
each other on a compass bearing that does not ap-
preciably change (regardless whether either of them
is on a steady course).

According to the facts “Alexandra I” was moving
very slowly and her course and speed were chang-
ing in the relevant period before the collision. The
Admiralty judge concluded that she was “waiting”
for the pilot launch to approach, before entering
the narrow channel, contrasting being “on a course”
with merely “waiting” as if the two were the antithesis
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of each other. But the facts he found about her move-
ment (to use a neutral word) are not in dispute.

The Court noted that for purposes of crossing
rules engagement it is sufficient that, for the rele-
vant period of just under half an hour before the col-
lision, (i) “Alexandra I” was moving over the ground
in a generally ESE direction; (ii) she and EVER SMART
were approaching each other; and (iii) they were
doing so on a compass bearing (each as measurable
from the other) that did not appreciably change.
Since they were neither head-on nor was either
overtaking the other, they were therefore “crossing
so as to involve a risk of collision” within the mean-
ing of rule 15.

The respondent submitted that the “steady
course” requirement was to be fitted into the lan-
guage of rule 15 because, absent a steady course,
the two vessels would not be “crossing”.

The respondent also submitted that any apparent
void in protection arising from two vessels being at
risk of collision without any of the main steering rules
(13,14 or 15) applying is filled adequately by the re-
quirement in rule 2 to use good seamanship.

The court did not agree with this statement.
Save in a head-on situation, where neither vessel
has right of way over the other, it is inherently safer
for two vessels at risk of collision to know which
must keep clear of the other, than for each to have
to take seamanlike but otherwise unspecified avoid-
ing action without knowing what the other vessel
is likely to do.

The Court also noted that the risk of collision
which is caused by the fact that two vessels are
crossing does not depend upon either of them
being on a steady course. They need only be on
a steady bearing, as viewed from each other: see
rule 7(d)(i). There may be other reasons why they
may be observed to be at risk of collision which
have nothing to do with the steadiness of their
course: see the examples given in rule 7(d)(ii).

In particular, the Court stated: “The steadiness
of the course of the other vessel may be difficult
to observe, whereas the steadiness of her bearing
will not be. The bearing can be precisely measured,
over time, by frequent observation, using compass
or radar or both”.

The respondent’s additional submission was
that, on the facts of this case, even though the two
vessels were approaching each other on a steady
bearing, other than head-on, they could not be
perceived by the other to be crossing because
“Alexandra I"'s erratic course left open the possibility
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that she might be about to make a smart turn to
starboard into the narrow channel, and thereby pass
clear of “Ever Smart’, port to port.

The court was critical of this position, stating
that:

First, the mere possibility that “Alexandra I” might
make a late turn to starboard was insufficient to
displace the risk of collision. A risk of collision is not
displaced by a possibility that the collision may not
happen.

Secondly, where two vessels are approaching
each other on a steady bearing, the risk is deemed
to exist: rule 7(d)(i).

Thirdly, rule 7(a) provides that if there is any
doubt as to the risk of collision, then it shall be
deemed to exist. If there is no answer to the exis-
tence in this case of a risk of collision, it makes no
sense to disapply the crossing rules on a theory that
the two vessels were not crossing.

On the basis of the foregoing, the Court has
reached the following conclusion:

If two vessels, both moving over the ground, are
crossing so as to involve risk of collision, the engage-
ment of the crossing rules is not dependent upon
the give-way vessel being on a steady course. If it
is reasonably apparent to those navigating the two
vessels that they are approaching each other on
a steady bearing (over time) which is other than
head-on, then they are indeed both crossing, and
crossing so as to involve a risk of collision, even if
the give-way vessel is on an erratic course. In such
a case, unless the overtaking rule applies, the cross-
ing rules will apply.

Applied to the facts of this case, the Court sug-
gested the analysis as follows:

i) Both “Alexandra |I” and “Ever Smart” were
moving over the ground throughout the rele-
vant 23 minutes before the collision, even though
“Alexandra I” was proceeding very slowly.

ii) Both vessels were visible to each other
throughout, and their bearings from each other
readily measurable, both by compass and by radar.

iii) Both could also observe they were approach-
ing each other, both visually and by radar ranging.

iv) “Alexandra |” had “Ever Smart” on her star-
board side throughout.

v) Both vessels were throughout that period in
fact on bearings from each other which did not ap-
preciably change, and this was readily observable
from each vessel. Those (reciprocal) steady bearings
were not dead ahead, nor did the overtaking rule

apply.
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vi) Both vessels were therefore crossing within
the meaning of rule 15 and, because they were ap-
proaching each other on a steady bearing, deemed
to be, and in fact, crossing so as to involve risk of col-
lision.

vii) “Alexandra 1" was not on a steady course, or
speed. But she was proceeding in a generally ESE
direction. “Ever Smart” was on a steady course but
not a steady speed. The changes in the course and
speed of “Alexandra I, coupled with the changes
in the speed of “Ever Smart’, were self-cancelling,
in the sense that, collectively, they produced no
appreciable change in the compass bearing of each
vessel viewed from the other.

viii) Therefore, subject only to the effect of the
narrow channel rules, the crossing rules applied to
both vessels. “Alexandra I” was the give-way vessel
and “Ever Smart” was the stand-on vessel. “Alexan-
dra |” should therefore have kept well clear of “Ever
Smart”.

Finally, the Court pointed out that the crossing
rules did apply to “Alexandra I”and “Ever Smart” for
the whole of the relevant period of just under half
an hour before their collision.

However, neither of the parties has however
asked this court to re-consider the apportionment
of blame or liability. All matters of apportionment
may be re-determined if necessary by the Admiralty
Court.

Comment: In addition to being the first court
collision case before the Supreme Court of the UK
in 50 years, it is also notable for the following.

These questions considered in the present case
are of real importance to mariners, and to the effec-
tiveness of the Collision Regulations in preventing,
as far as possible, collisions at sea. Bearing in mind
that a narrow channel may include an appropriate-
ly narrow harbour entrance, the crossing situation
to which the first question relates occurs very fre-
quently, all round the world.

The Crossing Rules form the basis of the collision
avoidance scheme, along with the rules for overtak-
ing (rule 13) and the Rules for the approach of ves-
sels going directly at each other (rule 14).

Rule 16 imposes an almost unqualified obliga-
tion on the give-way vessel to take early and sub-
stantial action to keep well clear. The only express
qualifications are (i) that the give-way vessel is not
required to do the impossible: see rule 16 itself, and
(i) the general caveat that special circumstances
may arise in which a departure from the Rules be-
comes necessary to avoid immediate danger: see



rule 2(b). Rule 8 contains detailed guidance as to
whether a give-way vessel should alter course, slow
down or even stop. At para (a) it requires avoidance
action to be undertaken “with due regard to the ob-
servance of good seamanship”.

The rule 17 imposes only a qualified obligation
on the stand-on vessel to “keep her course and
speed”. It is abrogated when it appears to the stand-
on vessel that the give-way vessel is not complying
with the Rules: see rule 17(a)(ii), or when action by
both vessels has become necessary to avoid a colli-
sion: see rule 17(b). The abrogation of the stand-on
vessel’s obligation does not relieve the give-way
vessel of her obligation to keep clear: see rule 17(d).
This re-inforces the almost unqualified nature of the
give-way vessel’s obligation.

Since the clear purpose of the crossing rules is to
prevent collisions in such circumstances, it follows
that, from a design point of view, they should not
be considered inapplicable.

In this case, the Supreme Court of the UK has
repeatedly stressed that the crossing rules should
be applied if there is no need to act otherwise, that
is, whenever possible.

The Rules are generally explicit about the effect
of one rule upon another. If one Rule (here the cross-
ing rules) is to be treated as ousted by another Rule
(here the narrow channel rules) in the absence
of any express provision to that effect, and there is
none, then that ouster should be strictly limited to
the minimum strictly necessary to avoid danger or
uncertainty. An apparent tension with the dictates
of good seamanship is no sufficient substitute.

In a situation of competition between the two
rules, the crossing rules are canceled only when
the narrow channel rules have actually begun to
be applied and this is obvious for both vessels:
there is no reason not to apply the crossing rules
until the vessel actually starts to enter the channel,
adjusting its course and speed in accordance with
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regulation 9(a). Only in such a situation is compli-
ance with rule 9 sufficient to ensure safety and pre-
vent collisions.

The question whether the vessel needs to be
on a steady course is important because, if there is
such a steady course requirement before the cross-
ing rules are engaged, the putative give-way vessel
may in any of those situations be relieved of what
would otherwise be her obligation to keep well
clear of the putative stand-on vessel, even though
there is a deemed risk of collision.

Rule 15 specifies the conditions under which
the crossing rules are engaged: two power-driven
vessels, vessels are crossing, risk of collision. There
is no indication in this provision that there is an ad-
ditional requirement that either vessel must be on
a steady course.

We will highlight several significant points re-
garding this issue:

i) Rule 15 makes no mention of “course” at all, let
alone of a “steady course” requirement, in relation
to either vessel.

ii) Rules are, generally, very clear and precise
about the requirements for their engagement as
well as about exceptions.

iii) The rules should be simple and certain for
mariners, professional and amateur, to understand
and apply. Once it is observed that another vessel
is approaching, on your starboard side, on a com-
pass bearing which does not appreciably change,
that should be enough to require you to give way,
ie to take early and substantial action to keep well
clear.

iv) To introduce by implication a steady course
requirement as an additional condition creates
a void in the protection provided by the crossing
rules, where there is a risk of collision, but where
there is then no applicable provision as to which
vessel should give way, or other collision-avoidance
guidance beyond good seamanship. =
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Pacific Gulf Shipping Co. v Vigorous Shipping & Trading S.A.,

No. 20-35159 (9th Cir. 2021)

Qaktbl: cygHo “Adamastos” npuHagnexano
KomnaHun “Adamastos Shipping; a onepaTtopom
BbicTynana “Phoenix Shipping”. O6e KOMNaHUN KOH-
TponupoBanucb 6patbamu ypgommxanuc. CygHo
6b1J10 CAaHoO B TaliM-YapTep komnaHuu “Pacific Gulf”.
MNocne Toro Kak kopabnb cen Ha menb B bpasnnup,
“Phoenix” 6pocuna ero Bmecte ¢ rpy3om. Mocne-
AOBABLUMNI CMOP 3aBEPLUWCA PeLeHneM aHMnm-
CKOro apbuTpaka NPOTUB COOCTBEHHMKA CyAHa,
"Adamastos”, B nonb3y dpaxtoBatens, “Pacific Gulf”.

Mocne HeypauHbIX MOMBITOK WCMOMHUTL pe-
LeHVe NPOTVB HedOKanmUTann3MpoBaHHOIO CO6-
CTBEHHMKa ¢paxToBaTenu apectoBanun ppyroe
CyOoHO nof KoHTponem 6paTbeB lypgommxanuc
(M/V “Vigorous”) B wraTte OperoH. ®paxToBarte-
NN yTBEPXKAANMW, YTO 3aPErncTpUpPOBaHHbIN COb-
CTBEHHUK 3TOro cygHa (“Vigorous Shipping”), ero
100%-Hasa MaTepuHcKaa komnaHuAa (“Blue Wall”),
ero ornepaTtop Phoenix, a Takxke “Adamastos” aB-
nawTca alter ego ppyr apyra, NOCKosbKy 6paTtbA
KOHTPONMPYIOT BCe 3TV KomnaHuu. OTBETUMKU
npepocTaBuav obecneyeHne 1 xopatanicTBoBanm
06 OTKase B 1CKe B YCKOPEHHOM NnopsgkKe.

HecmoTpAa Ha BHywwWTenbHbIl 0b6bem pac-
KpbITbIX foKa3aTenbcTB (6onee 100 ThiC. CTpaHUL
1 12 gonpocoB ceuaeTenemn), panoHHbIN cyq OT-
KnoHun TpeboBaHwuAa Pacific, oCHOBaHHbIE Ha Teo-
puu alter ego. Pacific nogana anennayuio 8 desa-
TbI OKPYT'.

Cype6HbIN aKT: AnenfAunoHHbIM cynom [e-
BATOro okpyra CLWA pelweHne panioHHOro cyga
OCTaBJIEHO B cune.

Ytobbl «NPOKONOTb KOPMOPATUBHYIO Byasby»
B MOPCKOM criope B [leBATOM OKpyre, ncrew, fos-
»eH nokaszaTtb (1) NOMHLIN KOHTPOSb OAHOWN KOM-

' B [deBATOM OKpyre paccmMaTprBatoTCs fena 13 wratos Ka-
nudopHus, OperoH, BawmrHrtoH, lMaBainwy, a Takxke u3 paga
3amopckmx Tepputopuin CLLA B Tvixom oKkeaHe.
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naHUM Hag Apyron, a Takxe (2) 4yTo Mpoun3on-
[eT HecnpaBefnnBOCTb, e/ Cyf NpU3HaeT ase
KOMMaHUM CaMOCTOATESIbHBbIMU  IOPUAMYECKUMN
nvuamu, M (3) YTo KOHTpPONUpYioLWas KOMMaHus
HamepeBanacb coBepwnTb obMaH nnn nsbexaTb
NCMNOMHEeHUsA cBoux 06sA3aHHOCTEN (Tak Ha3blBa-
€Mblll KyMYNATUBHbIA CTaHAAPT). DTO TaK, HECMO-
TPs Ha npegbigyliee peweHne [eBATOro okpyra
B gene Chan v Society Expeditions, Inc,, 123 F.3d
1287 (9th Cir. 1997) (nanee — peno Chan), roe 6bino
BbICKa3aHO MHEHWe, YTO UCTLY [OCTaTOYHO [OKa-
3aTb NGO MONHbLIA KOPMNOPATUBHBIN KOHTPOJSIb,
nn6o obmaH (HecnpaBeanvMBoCTb) (Tak Ha3blBae-
MbIVi anbTePHaTUBHbIV CTaHAapPT). XOTA HEKOTopble
OKpY»KHble cyfbl (Hanpumep, Bo Bropom okpyre)
NPUMEeHSIOT 6osiee MPOCTON «anbTEPHATUBHbINY
CTaHZapT, B [leBATOM OKpyre uctuy notpebyertcs
[0Ka3aTb Hannume BCeX TpPex 3NIeMeHTOB, YTOObI
«MPOKOJIOTb KOPNOPaTUBHYIO Byasib».

Mo mHeHuto cyaa, dpaxToBaTenn NpeacTaBUIm
He[oCTaTOUYHO LOKA3aTeNIbCTB TOrO, YTO KOMMAHUN
“Adamastos”, Phoenix, “Blue Wall” w Vigorous asna-
nuce alter ego 6patbes lypgomuxanuc. Tot dakT,
YyTO Apyrve y4yacTHUKWU 1 aupektopa “Blue Wall”
nepeganu 6paTbsM MOYTU HEOFPAHUYEHHDBIA KOH-
Tposib Hag ynpasneHnem ¢pnoTom 1 6aHKOBCKNMU
cyeTaMu KOMMaHWK, He 03HavaeT cam no cebe, uTo
6paTba MONHOCTbIO KOHTponuposanu “Blue Wall”
1 ee «gouKy» Vigorous.

Haxke ecnun coset gupektopos “Blue Wall” pe-
nervpoBan Bce ynpasneHyeckme n GuUHaHCoBbIE
pelueHna 6paTbaAM, OTCIOAA He CleayeT, YTo KoMna-
HMA coBeplumia obMaH nnu fencTeoBasa Hecrpa-
BEL/IMBO B OTHOLEHUN TPeTbMX nnl. Camu no cebe
[oKa3zaTenbCTBa HaNnMunA obLWMUX yYacTHUKOB, Au-
peKkTopoB, PabOTHMKOB, agpecoB 1 CTPaXOBOro
MOKPbITVA Y KOMMaHUN-OTBETUMKOB HE AOCTaTOY-
Hbl, UTOObI NPU3HaTb KX dlter ego Apyr apyra, ecnm
ncTey He JoKa3an obmaH mnu Kakoe-nnbo 3no-



ynoTpebneHve. HakoHel, ayaut Oyxrantepckom
OTYETHOCTU OTBETYMKOB He BbIABWUI1 CMeLUeHUA fe-
HEXXHbIX CPeACTB UAN BbIBOAA aKTUBOB, HECMOTPA
Ha HEKOTOPbIe HECOCTbIKOBKM.

KommeHTapuia: peweHue B gene Vigorous npo-
ACHAET CTaHZapPT, NPUMEHAEMbIN ONA «NpOoKabl-
BaHWA KOPNopaTUBHOW Byanu» B MOPCKMX Cropax
B [leBAaTOoM OKpyre. B Heckonbkux 6onee ctapbix
peweHuax B 3ToMm okpyre Cya n3HavanbHO npwu-
MEHSAN CTPOrni, «<KyMynAaTUBHbIN» nogxoa?®. OpgHa-
Ko B 1997 r. 3TOT noaxop Obia NofAcTaBneH noj co-
MHeHMe B peweHun no geny Chan, kotopoe 3atem
B TeyeHume nouytu 25 neT TOSIKOBaNoCb B MOJib3y
6onee nNnbepanbHOro, «anbTePHATUBHOIO» CTaH-
fapTa «NpOKasblBaHUA KOPMOPATUBHOW Byanm».
HakoHeL, B BeCbMa Nogpo6HOM peLleHun no aeny
Vigorous konneruna cygen [1eBATOro okpyra oue-
Hua o6a BO3MOXHbIX Nogxoda U caenana Bblbop
B Mosb3y 6onee CTPOroro, «kKyMynAaTMBHOrO» TECTa.

bonee petanbHbIN aHanu3 pelweHna ceuge-
TeNbCTBYEeT O TOM, UYTO M3 BCEX CYLeCTBYIOLUNX
Ha gaHHbI momeHT B CLLUA nogxopoB K «npoka-
nblBaHWIO Byanu» AnennaunoHHbIn cyn [esatoro
oKpyra n3bpan camblin ctporuii. Hanpumep, Anen-
NAUMOHHBIN cyg MNaToro okpyra® TakxKe nprMeHsAeT
«KYMYNATUBHbIN» CTaHZAPT, HO TpebyeT AoKa3bl-
BaTb INLb [ABa 3/IEMEHTA — MOJIHbIN KOHTPOJb O4-
HOW KOMMaHUN Haf Apyron n obmaH (Hecnpaseg-

2 Cm, Hanpumep: M/V Am. Queen v San Diego Marine Const.
Corp., 708 F.2d 1483, 1489-90 (9th Cir. 1983); Kilkenny v Arco
Marine Inc., 800 F.2d 853, 859 (9th Cir. 1986).

3 LUraTbl Texac, Jlynsuara n Muccucunu.

Il. 0OB30P 3APYBEXXHOW CYAEBHOM NPAKTUKU

NIMBOCTb) B OTHOWeHUN uctua’. MNMocne pelwweHna
B gene Vigorous nctuam B [1leBATOM OKpyre notpe-
6yeTcA foKa3aTb JOMNONHUTENbHBIN S1EMEHT — Ha-
MepeHMne KOHTPONMpytoLell KOMnaHu obMaHyTb
KpeanTopOB NN MHbIM 06pa3om nsbexaTb Ncnon-
HEeHWA CBOMIX [OTOBOPHbIX U 3aKOHHbIX 06A3aH-
HOCTen.

Becbma MPOHUYHO, UTO BbIUFPaB Cpa)eHue,
aMmepUKaHCKe MOPCKMe IPUCTbl OTBETUMKOB TEM
CaMbIM OTHYaCTU NPOWFPann BOWHY 3a KJIVEHTOB
Ha MMPOBOM pPbIHKe. HoBbI, 605ee CTpornin CTaH-
JapT «MpOKanbiBaHMA KOPMNOpaTUBHOW Byanu»
¢ 60NbLUOI BEPOATHOCTLIO MPUBEAET K CHUXKEHMIO
uncna alter ego apecToB (Mo KparHel mepe B LUTa-
Tax 13 [eBAtoro okpyra), yto cgenaet CLUIA me-
Hee MpuBeKaTeIbHOM apeHoOn ANA KPeauTopoB
B MOPCKUX ClOpax.

HeobxopMmMo OTMETWUTb, YTO 3TO He MNepPBbIN
cnyyan, Korga amepukaHckme GrpMbl MO MOPCKO-
My MpaBy py6aT CyK, Ha KOTOPOM [JO 3TOrO BeCbMa
KomdpopTHO cuaenu. Tak, B ussectHoMm gene Vimar
Seguros y Reaseguros, S.A. v M/V Sky Reefer, 515 U.S.
528 (1995), npeacTaBUTENN NepeBo3UMKa yoean-
nun BepxosHbiri cyg CLUA, uyto nHocTpaHHble apbu-
TpaXHble OrOBOPKM B KOHOCAMEHTax He Hapylua-
0T MECTHbI 3aKOH O MepeBO3Ke rpy30B Mo MOpIo
1936 r. Takoe pelleHMe NPUBENO K PE3KOMY CHU-
XeHuto yncna rpy3osbix cnopos B CLUA v nuwwnno
aMepuKaHckme ¢UpMbl CyLecTBEHHOro o6bema
paboTbl, 4TO 6bINO BECbMa NPeACcKasyemo. |

4 Cm., Hanpwumep, Bridas S.A.P.I.C. v Gov't of Turkmenistan, 447
F.3d 411, 416 (5th Cir. 2006).
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Pacific Gulf Shipping Co. v Vigorous Shipping & Trading S.A.,

No. 20-35159 (9th Cir. 2021)

Facts: M/V Adamastos was owned by Ada-
mastos Shipping and operated by Phoenix Ship-
ping. Both companies were owned and controlled
by the Gourdomichalis brothers. The vessel was
chartered to Pacific Gulf and sub-chartered. After
the vessel ran aground in Brazil, Phoenix aban-
doned it and the cargo. The ensuing dispute cul-
minated in a London arbitral award against Ada-
mastos in favor of Pacific Gulf.

Unable to enforce the award against under-
capitalized Adamastos, Pacific Gulf attached an-
other vessel controlled by the Gourdomichalis
brothers (M/V Vigorous) in Oregon. Pacific argued
that the vessel’s registered owner (Vigorous Ship-
ping), its 100% parent company which managed
the entire fleet (Blue Wall), Phoenix, and Ada-
mastos were alter egos of each other, since they
were all controlled by the Gourdomichalises. The
defendants posted security and moved to dismiss
the complaint.

Despite extensive discovery (over 100,000 pag-
es of documents and 12 depositions), the district
court dismissed Pacific’s alter ego claims due to
insufficiency of the evidence. Pacific appealed to
the Ninth Circuit.

Ruling of the court: Ninth Circuit affirmed the
dismissal of Pacific’s complaint.

To pierce the corporate veil in a maritime dispute
in the 9 Circuit, a plaintiff must show (1) total dom-
ination by the controlling entity over the subservi-
ent corporation, as well as (2) injustice from treating
the two entities as separate, and (3) that the con-
trolling entity had fraudulent intent or intent to cir-
cumvent its obligations (conjunctive standard). This
is despite the previous holding in Chan v Society
Expeditions, Inc., 123 F.3d 1287 (9th Cir. 1997), which
suggested that proof of either total domination or
fraud/injustice was enough (disjunctive standard).
Even though some federal circuits like the 2" apply
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a more lenient disjunctive standard, the proper test
in the 9t Circuit is that proof of all three elements
is required to pierce the veil.

On the facts, Pacific presented insufficient evi-
dence for a reasonable jury to find that Adamastos,
Phoenix, Blue Wall, and Vigorous were alter egos
of the Gourdomichalis brothers. The fact that other
shareholders and directors of Blue Wall exercised
little oversight over how the brothers managed
the fleet and the bank accounts does not by itself
mean that the brothers completely dominated
Blue Wall and its subsidiary Vigorous.

Even if Blue Wall’s board left all ship manage-
ment and banking decisions to the brothers, this
does not show that any fraud or injustice as to third
parties was committed. Mere evidence of overlap
in stock ownership, management, personnel, con-
tact details and insurance between the defendants
is not enough to impose alter ego liability absent
a showing of fraud or injustice. Lastly, an audit
of the defendants’books showed no intermingling
of funds or raiding of bank accounts, despite minor
irregularities.

Comment: the holding in Vigorous offers a wel-
come clarification of the applicable standard for al-
ter ego claims in the 9% Circuit. Several older deci-
sions in that circuit initially suggested that the test
is conjunctive (i.e. stricter)'. However, in 1997 that
view has been thrown into doubt by the holding
in Chan, which for almost 25 years has been inter-
preted as liberalizing the standard for veil-pierc-
ing in maritime cases. In an authoritative judg-
ment discussing both potentially applicable tests,
the panel in Vigorous re-confirmed that the strict-
er, conjunctive approach should apply.

' See, e.g., M/V Am. Queen v San Diego Marine Const. Corp.,
708 F.2d 1483, 1489-90 (9th Cir. 1983); Kilkenny v. Arco
Marine Inc., 800 F.2d 853, 859 (9th Cir. 1986).



On closer analysis, it may be that the 9™ Circuit
adopted an even more stringent test than oth-
er circuits adhering to the conjunctive standard.
For instance, the 5™ Circuit requires proof of only
2 elements - complete control and fraud or in-
justice to plaintiff2. After Vigorous, plaintiffs in
the 9™ Circuit will likely have to jump through an
additional hoop and show that the controlling
company had an intent to defraud creditors or
otherwise circumvent its contractual or statutory
obligations.

In retrospect, the outcome in Vigorous may
eventually backfire on the very maritime law firms

2 See, e.g., Bridas S.A.P1.C. v Gov't of Turkmenistan, 447 F.3d
411, 416 (5th Cir. 2006).
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which acted for successful owners. The new, more
restrictive standard will likely lead to a reduction
in the number of alter ego attachments (at least in
the 9t Circuit), thus making the US a less attractive
forum for maritime creditors overall.

This “shoot yourself in the foot” result is by no
means the first such occurrence. For example, in
the famous case Vimar Seguros y Reaseguros, S.A.
v M/V Sky Reefer, 515 U.S. 528 (1995), counsel for
the carriers persuaded the US Supreme Court to
uphold foreign arbitration clauses in bills of lading
governed by COGSA. Predictably, the decision in
Sky Reefer led to the wholesale transferring away
of many cargo claims to London arbitration and
deprived US firms of a sizeable chunk of their dry
work. =
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OyeBMAHO NN HET:

Aeno o nopaake

U COCTOAHUUN TOBApPOB

Noble Chartering Inc v Priminds Shipping Hong Kong Co Ltd (“Tai Prize”)

[2021] EWCA Civ 87 (28 January 2021)

B naHHOM gene cyg paccmoTpen Bonpoc o npu-
eMKe rpy3a Ha 60pTy KanutaHom cygHa, opopmie-
HMW KOHOCAaMEHTa B 3TOM OTHOLUEHWUW U NOCNea-
CTBMAX 3TOrO AN1A BCEX BOB/IEYEHHbIX CTOPOH.

®akTbi: ppaxToBatenu (Priminds) 6bin dpax-
ToBatenamu T/x “Tai Prize” B COOTBETCTBUU C Yap-
Tep-naptmen ot 29 nioHA 2012 r., cogep<aLienca
B OTYeTe 06 apeHAe, BK/OYAKLWEM N3MEHEHHYO
dopmy North American Grain Charterparty 1973.
YapTep-naptna 3akniovanacb B nepeBo3ke 0qHOro
rpy3a TaXKenblX 3ePHOBbIX, COV AN COpro 13 bpasu-
nuu B Kntalickyto HapogHyto Pecny6nuky. [lorosop
npegycmartpurBan cnegyroulee:

«6. KoHOoCaMeHT. KanutaH goneH nognucaTtb
KOHOCaMEeHT, KaK 3To NpeAcTaBneHo B popme Ko-
HOCameHTa Ha 3epHo B CeBepHoll AMepuKe, 6e3
yuwiepba anA ycnioBUIA U UCKIOUYEHUI HacToALeN
YapTtep-naptun...»

B nepunog ¢ 24 no 29 nionA 2012 r. Ha CyQHO no-
rpy3unu 63 366 150 T 6pa3nnibCKo COM HaBanoM.
lpy3 6bin 3arpy>KeH 13 OGHOIO VN HECKOJSIbKUX CU-
NTOCOB Yepe3 MexaHYecKre OyHKEPbI Ha TEPMIUHase
Kytpane B CaHTtyce (Bpa3unus).

Mocne 3aBepLUeHWA NOrpy3Ky Obin BbINyLLEH KO-
HocameHT oT 29 miona 2012 r. no popme CONGENBILL
1994, noANMCAHHDbIN OT UMEHW KanuTaHa areHTaMu
OCHOBHbIX CO6CTBEHHUKOB. Taknm 06pa3om, OCHOB-
Hble COBCTBEHHUKM ABNANNCb CTOPOHOW JOroBOpa
nepeBO3KN, cofeprKalleroca B KOHOCaMeHTe unm
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MOATBEPXKAEHHOIO M. KOHOCaMeHT 6bl1 cocTaBreH
MECTHbIMW FPY300TNPaBUTENAMU 1 NPeLCTaBeH
KanuTaHy Ha nognucb. B Hero Bowwm nonoxkeHusa
MeXxayHapoaHo KoHBeHUUn 06 yHndrKaumum He-
KOTOpPbIX MpaBui 0 KOHocameHTe (faarckux npaswi)
(Bptoccens, 25 aBrycta 1924 r.). B rpade c 3aronos-
Kom «OnncaHve ToBapa rpy3ooTnpaBmTenem» ne-
yaTHOM dbopmbl NpucyTcTBoBany cnosa «Y/CTbIV
HA BOPTY». Kpome TOro, B neyaTHOM TEKCTE KOHO-
CaMeHTa roBopusIocCh:

«OTIPYKEH B mopTy norpyskm B 04eBUAHOM
XopoLlemM NopAAKe U COCTOAHUN Ha 6OpPTY CyaHa
L1 NepeBO3KM B MOPT Pasrpy3ky uam 1ak 61mnsKo
K Hemy, 4ToObl CyaHO MOrio 6e30MacHO Noy4YnTb
YKa3aHHble Bbllle TOBapbl.

Bec, pa3mep, kKauecTBO, KONNYECTBO, COCTOAHNE,
copepaHne 1 CTOMMOCTb HEeV3BECTHbI».

CynHo npmrbbino B NopT BbIrpy3Ky, lyaHuxoy (Ku-
Tan), 9 ceHTAbpAa 2012 r. Hukakmnx noBpexgeHnin
Ha NOBEPXHOCTM rpy3a HX B OLHOM U3 TPIOMOB Npu
OTKPbITMM NIOKOB O6HapPY»KeHO He 6blf10. Bbirpy3ka
Hauanacb 15 ceHTAbOps 1 NpogomKkanacb go 9:30
17 ceHTAbGpA, Korga Bbirpyska 13 Tproma N2 3 6bina
NpPrOCTaHOBIIEHA 13-3a OOHapYyKeHWA 06yrneHHoro
rpysa. B 11:30 Toro e gHA Bbirpyska n3 tproma N2 5
Oblna NPYOCTaHOBIEHA MO TOW »e NpuYKHe. Boirpys-
Ka 13 OCTaBLUMXCA TPIOMOB NpogosKanach 6e3 xa-
no6. Beirpyska 13 tptomoB N2 3 1 5 Bo306HOBUNACh
1 6bina 3aBeplueHa K 20 ceHTAGPA, HO MoBpeXaeHne



YacTu rpy3a B 3TUX TPOMaXx 13-3a Neperpesa v nie-
CEeHV BbI3Basno NMpeTeH31Io CO CTOPOHbI NonyyaTens
rpy3sa no KOHOCaMeHTY.

19 ceHTAbGpA 2012 r. P&/ KNny6 OCHOBHbIX CO6-
CTBEHHVKOB NPeoCTaBW NosyyaTensamM rapaHTuii-
HOe NUCbMO B KayecTBe obecrneyeHuns npeTeH3nm
no rpy3y. B Hem npegycmaTpmBanoch, 4to Uck bypet
nognaaartb NoA AENCTBME KUTAMCKOro 3aKOHOa-
TENbCTBA U UCKITIOYNTENBHON IOPUCANKLNN KATAN-
CKOro cypga.

Bnocnepcteuu rpysononyyaTteny noganm nck
NMPOTVB OCHOBHbIX COGCTBEHHNKOB B KTae. OcHOB-
Hble COBCTBEHHVKI 3alMLLANNCh KaK B MePBON, TaK
1 B anennAuMOHHON MHCTaHUMK, HO 6e3ycneLuHo.
B KoHLe KoHLoB 18 deBpansa 2016 r. OHWM BbINAATUAN
rpysononyyatensam CyMMy, B paMKax KOTOPOW OHU
ObINN OTBETCTBEHHBIMY U KOTOPas Oblfla 3KBUBA-
neHTHa 1 004 385,61 ponn. CLLUA. 3aTem OCHOBHble
cobcTBEHHUKM BO30yanny B JloHgoHe apbuTtpaxHoe
pa3bupaTenbCTBO NPOTUB CYAOBNAAENbLEB, UYTO-
6bl Te BHeCn 50% OT 3TON CyMMbl B COOTBETCTBUN
¢ MexknybHbIM cornaweHunem. B cootBeTcTBMY
C MMPOBbIM cornatueHvem ot 24 niona 2017 r. cyaos-
nagenbubl cornacnnuce Bbinaatutb 500 000 gonn.
CLWA (Bkntouaa npoueHTbl 1 pacxofbl). 3aTem Cy-
foBnagenblbl noTpeboBany B3blCKaTb 3TY CYMMY
¢ ppaxToBaTeneli BMecTe € 3aTpaTamu Ha ocrnapu-
BaHVe NPEeTEH3UN OCHOBHbIX COOCTBEHHIKOB.

(MpaxToBaTenu yTBepKAanu, YTo NOBPeEXAeH s,
0o6HapyxeHHble B TptoMax N2 3 1 5, Obinm Bbi3BaHbI
BO BpeMs perica Tennonepegayen oT CocegHnx To-
MIMBHbIX LMCTEPH Ha 60pTy cyaHa. OgHako apoutp
OTKJIOHWN 3TO yTBepKAeHUe. OH 06HapyXu, 4To
NOBPEXAEHHbIN rpy3 6blN 3arpy>eH ¢ YpeaMmepHbIM
cofepaHvem Barv u C yxe CyLLeCTBYOWUMM Te-
NAOBbIMY NOBPEXAEHUAMMN.

Mo MHeHuIo apbuTpa, pasymMHO NPeAnoNoXKUTD,
YTO NoBpeXAeHMA He Obl BUAHbI KanuTaHy 1nm
KOMaHAe BO BpemaA norpysku. OfgHaKko OH Takxe
06HapY»KuJ, UTO rPy300TrPaABMTEN MOV Obl pas-
YMHbIMW CMIOCO6amum onpeaenuTb CocToAHne 60608
[0 UX MOTPY3KMK, @ 3HAUNT, «3aBEJOMO AOMKHbI Obinn
3HaTb 0 GaKTNYECKOM (0YEBUAHOM) COCTOAHUN 6O-
60B». 3TO $aKT, UTO y rpy3ooTnpasutenen 6oinu
CpefcTBa OOHAPYXUTb NMOBPEXAEHHOE COCTOAHNE
6060B B O4HOM 13 CUJIOCOB B MOPTY MOrpy3KNu.
Ap6uUTp TaKkKe YyCTaHOBWJI, YTO rPy300TNpaBuTe-
NV [eNCTBOBANM Kak areHTbl ppaxToBaTenen ans
Lenen NoCcTaBKM rpy3a 1 NpeAcTaBleHNA KanuTaHy
Ha MNOANUCH NPOEKTa KOHOCAMEHTA, TaK YTO BMeHs-
eMoe rpy300TnpaBmTeNnam 3HaHWe o6 ylepbe Takke
LOJIKHO ObITb MOCTaB/IEHO B BUHY dppaxToBaTenam.

Il. 0OB30P 3APYBEXXHOW CYAEBHOM NPAKTUKU

ApO6UTp YyCTaHOBWJI, UTO NOBPEXAEHNE, OOHa-
py»keHHOe B MOPTY pa3rpys3ku, Npoun3oLLso nepes
TPaAHCMOPTUPOBKOW, N OCHOBHbIE COOCTBEHHUKM
He [OJIXKHbl ObIIN HECTU OTBETCTBEHHOCTb Mnepeq
rpy30nonyyaTenamm No KOHOCAMEHTY, KOTOPbI NoA-
nagan nog genicteume Maarckmx npasun. OHW nmenu
NpaBo NnonaratbCA Ha 3aLlMTY NO CKPbITOMY Hefo-
CTaTKy B COOTBETCTBUM C M. 2(m) cT. IV Taarckumx npa-
BUJI. ApOUTP He caenan BbIBOLOB OTHOCUTESIbHO MO-
TUBUPOBOK KNTANCKIMX CYIOB, MO3TOMY HEN3BECTHO,
Ha KakoM OCHOBaHWM OCHOBHblE COOCTBEHHMKM Obln
MpVIBNeYeHbl K OTBETCTBEHHOCTY Nepes rpy30nony-
yatenamu. BoamokHO, 3To Npomn3oLwno 1s-3a Toro,
YTO KUTACKME CyAbl MO-APYroMy CMOTRENM Ha Npu-
UMHY yulep6a unm Npuwnu K Boizody (owmnboyHo,
Mo norvke ap6uTpa), uto yuwepb Obin 4OCTATOUHO
OuYeBWAEH ANA KanuTaHa B NOPTY NOrpy3Ku, NOTOMy
YTO KUTAMCKOE 3aKOHOAATENLCTBO (B OTNIMYKMe oT [a-
arcKux npaswus) He NPU3HAEeT 3alKTbl MO CKPbITO-
My HefoCTaTKy, Wix Mo Kakom-TO ApYron npuymHe.
Kak 6bl TO HM 6b1J10, OAHAKO, APOUTP YCTAHOBWJI, UTO
OCHOBHble COOCTBEHHUKM [ENCTBOBANN PasyMHO,
npefoCTaByMB rapaHTUNHOE MUCbMO O PACCMOTPEHUN
NCKa B COOTBETCTBMUN C KUTAMCKNM 3aKOHOAaTeNb-
CTBOM U IOPUCAMKLMEN. DTO AeNCTBME HE CBOAUIIOCH
K yCTaHOBEHII0 HOBOW NMPUYMHBI YObITKOB, 8, Hanpo-
TWB, MO3BOJINIIO PA30PBaTb MPUUNHHO-CNEACTBEH-
HY0 CBA3b. bblNo pa3ymMHO NpeaBUAETb, YTO eCnn
¢dpaxToBaTenu NpeacTaBAT HETOUHBIN KOHOCAMEHT
Ha noAnuCb, Korfa rpys Ha caMoMm Jiene NoBpeXaeH,
ronyyatenu nofagyT UCK B KUTaCKMe Cyabl, KOTopble
OyayT NPUMEHATb KATANCKOe 3aKOHOAATENbCTBO. T
BbIBOZbI HE MOAJIEXaT COMHEHNIO.

Cype6HbIN aKT: 3TO peLLeHre NOCYKMN0 OCHO-
BaHMeM ana anennaumm B Kommepueckuin cys B co-
OTBETCTBUM CO CT. 69 3aKoHa 06 apbuTpaxe 1996 r.
no cnegywLm Tpem Bonpocam npasa':

1. ABnaoTtca nu cnosa «4NCTbIN HA BOPTY»
n «OTITPY?KEH B nopTy norpy3ku B o4eB1AHOM XO-
pollem NopaaKe 1 COCTOAHUW» B NPOEKTe KOHOCa-
MeHTa, NPeACTaBNEHHOM KanuTaHy, 3aBepeHnem
WK rapaHTrern rpy3ooTtnpasuTenen n (nnm) dpaxro-
BaTenel B OTHOLIEHUN BUAVMOIO COCTOAHNA rpy3a,
KOTOpPbII MOXHO 6bINI0 HabnoaaTe [0 NOrpy3Ky,
WY, BMECTO 3TOFO, OHY ObINN NPeasIoKeHNEM Ka-
nUTaHy NpeacTaBuTb GaKTbl B COOTBETCTBUN C €r0
COOCTBEHHOW OLIEHKON BUAMMOMO COCTOAHMA Fpy3a
npw oTrpyske?

' TlonHbIl TEKCT pewwenHns cm.: Priminds Shipping (HK) Co Ltd
v Noble Chartering Inc [2020] EWHC 127 (Comm) (https://
www.bailii.org/ew/cases/EWCA/Civ/2021/87.html).
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2. B cBeTe oTBeTa Ha BONpoC 1, Ha OCHOBAHMWM
($aKTOB, YCTAaHOBNEHHbIX apOUTPOM, ObISIO NN KaKkoe-
nn6o 3aABneHne B KOHOCaMEHTE HETOUYHbIM C TOUKU
3peHunA 3aKoHa?

3. Ecnm pa, 1o 6bInn N ppaxtoBaTtenn obAsa-
Hbl BO3MeCTUTb CyaoBnagenbLuam nobble nocnea-
CTBUA HETOYHOCTU 3TOrO 3aABNeHus, Oyab TO B
COOTBETCTBUY C MOAPAa3yMeBAEMbIM BO3MELLEeHU-
€M, BO3HMKAILWMUM B CUNTy 3aKOHa, U COrNacHo
nogpasymeBaeMbiM JOrOBOPHbLIM FrapaHTMAM UK
ycnosuam?

1. Cnosa «YUCTbIA HA BOPTY» 1 «OTIPY>KEH
B MOPTY MNOrPY3KM B OUYEBULHOM XOPOLLEM MOPSIAKE
N COCTOAHMWY B MPOeKTe KOHOCaMeHTa, MpeAcTaB-
NEeHHOM KanuTtaHy, He ABNATCA 3aaBNeHNeM UM
rapaHTVen co CTOPOHbI rPy300TrpaBuTenen n (unm)
¢dpaxToBaTenen B OTHOLWEHNN BUAMMOIO COCTOA-
HUA rpy3a, Habnogaemoro o Norpy3Ku; oHM Obinu
NpoCTo NpeanoxeHreM, 4Tobbl KanuTaH gan ero
COBCTBEHHYIO OLLEHKY BUAMMOIO COCTOSIHUSA rpy3a
npu oTrpys3kKe.

2. CornacHo dakTam, yCTaHOBNEHHbIM apbUTPOM,
yKa3aHue B KOHOCaMeHTe O TOM, YTO rpy3 6bii OT-
npasJieH B OUEBMAHOM XOpOLLEeM NOPAAKe U COCTO-
AHUK, ObINIO NPABUSIbHBIM.
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3. OpaxToBaTenu He 6blnn 06s3aHbl 0CBOOOXKAATb
CyoBnafenbLEeB OT OTBETCTBEHHOCTY MO NPETEH3M-
AIM O Ipy3e, a BO3NI0XKeHMe Ha ppaxToBaTenein OTBET-
CTBEHHOCTU Ha OCHOBAHWUW MPOEKTa KOHOCAMEHTa,
cofeprKaLlero 3asaB/ieHE O TOM, YTO rpy3 6bin OT-
MpaBfieH B OYEBMAHOM XOPOLIEM NMOPSAAKE 1 COCTO-
AHWY, MPOTMBOPEUNIIO Obl cxeme faarckmx npaswui.

KomMeHTapuii: 370 Jeno npumeyatesibHO
Mo HeCKONbKUM npuynHam. MNMpexae Bcero, oHo
npoLwo NyTb OT apbuTpaka 4O ero paccmoTpe-
HKA N0 BOMpPOCaM NpaBa B ABYX MHCTAHLMAX CYAOB
AHrnun n Yanbca. Bo-BTOpblX, BONPOCHI COCTaB-
NeHns 1 NOAMNMCAHUA KOHOCaMEeHTa 3aTparnBaioT
MHOTO 3aMHTEPECOBaHHbIX L. B-TpeTbux, utobbl
onpeaennTb KpUTepuu, Npexmne Yem aenatb Ka-
Kre-nnbo BbiBO/bl, HEOOXOAUMO AENCTBUTENBHO
rny6oKo MpoaHann3nMpoBaTb 0OCTOATENbCTBA AENA,
a IMEHHO NMpoLecc NpremMa TOBapoOB Ha 6opT cyaHa.
B-ueTBepTbIX, BOMPOC O TOM, KTO UMEHHO AOJIXKEH
onpenenAtb BUAUMbI NOPAAOK U COCTOAHUE TO-
BApOB, NPUBOAUT K pacnpeaeneHunio 06A3aTenbCTB
1 KoMneHcauuin. HakoHew, NoCKOsbKy Aeno KacaeT-
CA NprMeHeHuns Maarckmx npaBus, OHO BaXKHO Kak
YyacTb NpeLeaeHTHOro Npaea Ana MHOTUX CTPaH,
KOTOpble UX MPUHANN, |



Il. REVIEW OF INTERNATIONAL CASE LAW

Apparent or not Apparent:

Order and Condition

of the Goods’ Case

Noble Chartering Inc v Priminds Shipping Hong Kong Co Ltd (“Tai Prize”)

[2021] EWCA Civ 87 (28 January 2021)

In this case the court has considered the issue
of acceptance inspection of the goods on board by
the master of a vessel, the phrasing of a bill of lading
in this regard and the consequences thereto for all
parties involved.

Facts: The Charterers (Priminds) were the voyage
charterers of the motor vessel “Tai Prize” pursuant
to a charterparty dated 29™ June 2012 contained in
and evidenced by a fixture recap incorporating an
amended North American Grain Charterparty 1973
form. The charterparty was for the carriage of one
cargo of heavy grains, soya or sorghum from Brazil
to the People’s Republic of China. It provided that:

“6. Bills of Lading. The Master is to sign Bill of Lad-
ing as presented on the North America Grain Bill
of Lading form without prejudice to the terms, con-
ditions and Exceptions of this Charterparty..."”

The vessel loaded a cargo of 63,366.150 mt
of Brazilian soya beans in bulk between 24" and
29t July 2012. The cargo was loaded from one or
more silos via mechanical hoppers at the Cutrale
Terminal in Santos, Brazil.

Following completion of loading, a bill of lad-
ing dated 29" July 2012 on a CONGENBILL 1994
form was issued, signed on behalf of the master
by agents of the head owners. The head owners
were, therefore, the party to the contract of carriage
contained in or evidenced by the bill. The bill had
been drafted by the local shippers and presented to
the master for signature. It incorporated the Hague

Rules. In a box with the heading “Shipper’s descrip-
tion of goods” which formed part of the printed
form were the typed words “CLEAN ON BOARD". As
part of its printed text, the bill stated:

“SHIPPED at the Port of Loading in apparent
good order and condition on board the Vessel for
carriage to the Port of Discharge or so near thereto
as she may safely get the goods specified above.

Weight, measure, quality, quantity, condition,
contents and value unknown”.

The vessel arrived at the discharge port, Guang-
zhou in China, on 9" September 2012. No damage
was found on the surface of the cargo in any of the
holds when the hatches were opened. Discharge
commenced on 15" September and continued until
09:30 hours on 17th September, when discharge
from hold 3 was suspended due to charred cargo
being found. At 11:30 on the same morning dis-
charge from hold 5 was suspended for the same
reason. Discharge from the remaining holds contin-
ued without complaint. Discharge from holds 3 and
5 resumed and was completed by 20" Septemboer,
but heat and mould damage to some of the cargo
in those holds led to a claim by the receivers under
the bill of lading.

On 19" September 2012 the head owners’' P&I
club provided a Letter of Undertaking to the re-
ceivers as security for the cargo claim. It provided
that the claim would be subject to Chinese law and
the exclusive jurisdiction of the Chinese court.
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The receivers subsequently commenced pro-
ceedings against the head owners in China. The
head owners defended the claim, both at first in-
stance and on appeal, but were unsuccessful. Even-
tually, on 18" February 2016, they paid to the re-
ceivers the amount for which they were held liable,
which was the equivalent of US $1,004,385.61.The
head owners then commenced London arbitration
proceedings against the Owners for a contribution
under the Inter-Club Agreement of 50% of this
amount. Pursuant to a settlement agreement dat-
ed 24™ July 2017 the Owners agreed to pay US
$500,000 (inclusive of interest and costs). The Own-
ers then sought to recover this from the Charterers,
together with their costs of defending the claim by
the head owners.

The Charterers contended that the damage
found in holds 3 and 5 was caused during the voy-
age by heat transfer from the adjacent fuel oil tanks
on board the vessel. However, the arbitrator rejected
this contention. She found that the damaged cargo
was loaded with an excessive moisture content and
with pre-existing heat damage.

The arbitrator found that the damage was not
reasonably visible to the master or crew at and
during loading. She also found, however, that
the shippers would have been able to discover by
reasonable means the condition of the beans be-
fore they were loaded and “must be taken to have
knowledge of the actual (apparent) condition of the
beans” It is a finding of fact that the shippers had
the means of discovering the damaged condition
of the beans in one of the silos at the load port. The
arbitrator found also that the shippers were acting
as agents of the Charterers for the purposes of sup-
plying the cargo and presenting a draft bill of lading
to the master for signature, so that the shippers’
imputed knowledge of the damage was also to be
imputed to the Charterers.

The arbitrator found that the damage at the dis-
charge port was pre-shipment damage, the head
owners ought not to have been held liable to
the receivers on a bill of lading which was subject
to the Hague Rules. They would have been entitled
to rely on the defence of inherent vice under Arti-
cle IV, Rule 2(m). The arbitrator made no findings
as to the reasoning of the Chinese courts, that is
why it is not known on what basis the head owners
were held liable to the receivers. It may have been
because the Chinese courts took a different view
of the cause of the damage, because they con-
cluded (wrongly, on the arbitrators’ findings) that
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the damage was reasonably apparent to the mas-
ter at the load port, because Chinese law (unlike
the Hague Rules) does not recognise a defence
of inherent vice, or perhaps for some other reason.
Whichever it was, however, the arbitrator found
that the head owners acted reasonably in provid-
ing a Letter of Undertaking subject to Chinese law
and jurisdiction, that doing so did not amount to
a new cause of the loss so as to break the chain
of causation, and that it was reasonably foresee-
able that if the Charterers presented an inaccurate
bill of lading for signature when the cargo was
in fact damaged, the receivers would bring a car-
go claim before the Chinese courts which would
apply Chinese law. There is no challenge to these
conclusions.

Ruling of the court: this decision gave rise to an
appeal to the Commercial Court under section 69
of the Arbitration Act 1996 on the following three
questions of law™:

(1) Did the words “CLEAN ON BOARD” and
“SHIPPED in apparent good order and condition”
in the draft bill of lading presented to the Master
amount to a representation or warranty by the ship-
pers and/or Charterers as to the apparent condition
of the cargo observable prior to loading, or were
they instead an invitation to the Master to make
a representation of fact in accordance with his own
assessment of the apparent condition of the Cargo
on shipment?

(2) In light of the answer to question 1, on
the findings of fact made by the arbitrator, was any
statement in the Bill of Lading inaccurate as a matter
of law?

(3) If so, were Charterers obliged to indemnify
Owners against any consequences of that statement
being inaccurate, whether pursuant to an implied
indemnity arising by operation of law or an implied
contractual warranty or term?

(1) The words “CLEAN ON BOARD" and “SHIPPED
in apparent good order and condition” in the draft
bill of lading presented to the master did not
amount to a representation or warranty by the ship-
pers and/or Charterers as to the apparent condi-
tion of the cargo observable prior to loading; they
were merely an invitation to the master to make
a representation of fact in accordance with his own

' The full judgement text Priminds Shipping (HK) Co Ltd v
Noble Chartering Inc [2020] EWHC 127 (Comm), is available
here: http://www.bailii.org/ew/cases/EWCA/Civ/2021/87.
html



assessment of the apparent condition of the cargo
on shipment.

(2) On the findings of fact made by the arbitrator,
the statement in the bill of lading that the cargo
was shipped in apparent good order and condition
was accurate.

(3) The Charterers were not obliged to indemni-
fy the Owners against liability for the cargo claim
and that to impose liability on the Charterers based
on the tender of a draft bill of lading containing
a statement that the cargo was shipped in appar-
ent good order and condition would be contrary to
the scheme of the Hague Rules.

Commentary: This case is notable for several rea-
sons. First of all, it has gone all the way from arbitra-

Il. REVIEW OF INTERNATIONAL CASE LAW

tion to the consideration of the case on the questions
of law in two instances of the courts of England and
Wales. Second, the issues concerning phrasing and
signing of the bill of lading involve many interested
parties. Third, in order to determine certain criteria
before making any conclusions one has to analyse re-
ally deep into the circumstances of the case, namely,
into the process of acceptance of the goods on board
of a vessel. Fourth, the question of who the person
that should define what the apparent good order and
condition of the goods is leads to the allocation of the
liabilities and indemnities. Finally, since it concerns
with the issue of the application of the Hague Rules, it
isimportant as a piece of case law to many countries
which have adopted them. =



. TTYBJTNKAL A

(komnaHua rpynnbl «CoBKOMGNOT»)

Co¢bsa AnekcaHppoBHa 3apy6eHKo,

counckaTenb Kadbefpbl MeXXAyHapOAHOro YaCcTHOro
1 rpaxkgaHckoro npasa MIMMMO MU[ Poccuu,
Befywwmi topuckoHcynbt OO0 «CKO ApKTrka»

MpuobpeteHme ob6beKTOM
CTaTyCca MOPCKOro CyAHa

OHATUE CYAiHa MOXeET OblTb PaCCMOTPEHO Kak

C OOWMX MO3MLKIA FPaXKAAHCKOrO NpaBa, Tak
M C TOYKU 3peHnA CneLmanbHOro perynnpoBaHus.
Hopmbl rpakagaHcKoro npasa no3BOAT onpe-
AeNNTb MeCTo TOro UM MHOTo 0ObeKTa B CUCTe-
Me Knaccmdurkaumm o6 beKTOB rpaXaaHCKUX Npas
1 MPYIMEHMMbIN K HEMY NPaBOBOW pexxumM. Tak, B Co-
OTBETCTBUN C ab3alem BTopbiM M. 1 cT. 130 TK PO
noanexatme rocyfapCcTBEHHOW peruncrpaynmu
MOpPCKUe cyfa ABAAITCA HEABVKUMbIMI BeLLaMU.
CooTBeTCTBEHHO, MOPCKME CyAa, He noanexalyme
roCyfapCTBEHHON PerncTpaLnm, — ABUKUMbIE BELLN.
CornacHo n. 1.1 c1. 33 KTM PO K HUM OoTHOCATCS
LUTIOMKN 1 UHbIE MNaByyne CPefcTBa, KOTopble AB-
NATCA NPUHALNEKHOCTAMM Cy[IHa; CyAa Maccom
[0 200 Kr BKIOYNTENIbHO Y MOLLHOCTbIO ABuUrate-
newn (B cnyyae yCTaHOBKM) A0 8 KBT BKNOUUTENbHO,
a TakXe CrOPTUBHbIE NapyCHble Cyaa, ANHa KOTO-
pbIX He fOMKHA NPEeBbILWAaTb 9 M, KOTOPbIE He NMEeT
ABVIraTesniei 1 Ha KOTOPbIX He 000pyAOBaHbl MecTa
AnA oTabixa; 6ecnanybHble HECaMOXOAHbIE CYAa,
ANVIHa KOTOPbIX He JoMKHa npeBbiwatb 12 M. Cne-
UunanbHoe perynMpoBaHue, B CBOK ouepesb, Npes-
yCMaTpMBAET onpefenieHne CygHa, yunTbiBaroLee
€ro TEXHUYECKMe XapakTepucTuKy, Heobxoamnmolie
ANA ero NCnosb3oBaHUA B LeNAX TOProBoro mo-
pennaBaHua. B cootBetcTBUM CO cT. 7 KTM PO nop,
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CYAHOM MOHVMAaETCA CaMOXOAHOe NN HecaMoxogd-
HOe nnaBy4Yee COOPYKeHNe, NCNOoNb3yeMoe B Liensax
TOProBOro MopensaBaHuA.

COOTBETCTBEHHO, Y PaCCMATPVBAEMbIX OObEKTOB
NMEITCA iBa CTaTyca: MOPCKNX CYAOB U HEABUMXMN-
MbIX Belel. [1o gencTayoLemMy 3akoHOA4aTeIbCTBY
npegnonaraeTcsa Hannuyre y 06bekToB 3TUX ABYX
CcTaTycoB ogHoBpeMeHHO. OgHaKo Ha NpaKkTuke
BO3HMKAIOT C/lyyau, KOTOpble 4eMOHCTPUPYIOT,
yTO 3TO He Bcerga Tak. Hanpumep, ®egepanbHbiii
ap6uTpaxHbIn cyn [JanbHEeBOCTOYHOro OKpyra
paccmatpuBan geno N2 A59-4400/2010, B KOoTo-
pOM 0O6bEKT yTpaTun Xxapakrepuctukm cygHa. Cya-
HO KOHCTPYKTMBHO NOrn6sio, ogHako Ans uenemn
onpegeneHua npouenypbl NnpoBeaeHna TeppuTo-
puanbHbimM ynpaeneHrem OefepanbHOro areHTCTea
no yrnpasfeHno roCyAapCcTBEHHbIM UMYLLECTBOM
no CaxanmHcKon 061acTii TOPro., C KOTOPbIX Npea-
nonaranacb ero Npofaka, Mo MHeHUo cyga, OHO
Nno-npexHemy ABAANOCb HeABUXMMOCTbIO. [pn
paccMOTPeHNN [aHHOTO Aena CyAbl NPULWN K Bbl-
BOAY O TOM, UTO NMPU3HaHNE CyAHA KOHCTPYKTUBHO
NorMbLIMM He BieYeT aBTOMATUYECKN YTPaTY 3a HUM
CTaTyCa HegBMXMMOTro umyuiectsa. B gene N° A40-
1715/15 ApbuTpaxkHbii cyn MoCKOBCKOro okpyra
npuLwen K BbIBOAY O TOM, YTO MOPCKas NefoCTonKas
CTaumnoHapHana nnatGopma, 3aperncTprpoBaHHas



B peecTpe Cy[OB B KauecTBe CyAHa, He ABnAeTCA
cygHoMm B noHumMaHum cT. 7 KTM PO, Ho ABnaeTca
HeABVXXNMOW BELLbIO B CUMY NPOYHON CBA3U C MOP-
cknm gHoMm. Cyp yKasarn, u4To perncrtpauuns B Kaue-
CTBe CyfiHa B CYAOBOM peecTpe TpeboBanacb ana
uenen opopmneHna cobcTBEHHNKOM nnaTdopmbl
npaea CO6CTBEHHOCTU, a TaK»Ke Afs Lenen cobsio-
LeHus TpeboBaHWiA No 06A3aTenbHON Knaccudu-
KauuMm 1 oCBNOETENbCTBOBAHMIO C Liefiblo onpege-
neHnA 1 ygoBnetBopeHusa TpeboBaHMi rOQHOCTH
MOPCKOW CTaloHapHo nnatdopMbl K 6e3onacHoim
3KCnnyaTaumy B COOTBETCTBMM C €€ Ha3HaYeHneM,
NMOCKOJIbKY MHbIX, CNeuunanbHbix Gopm ana peru-
CTpaLMM MOPCKMX CTaLMOHapHbIX Nnatdopm 3aKko-
HoZaTeNIbCTBOM He yTBepKaeHO. COOTBETCTBEHHO,
LA TOro, YTo6bl JaTb OTBET HAa BOMPOC, B Kakol
MOMEHT 06EKT CTAHOBUTCA MOPCKUM CY[HOM, He-
06X0AMMO PacCMOTPETb ero CTaTyC HeABUXKMMOW
BelUK, ero cTaTyC MOPCKOro CyfiHa, COOTHOLLEHME
3TUX CTaTyCOB, B YaCTHOCTW, OTBETUTb Ha BOMPOC:
LENCTBUTENBHO NN OHU 06a JOMKHbI NMPUCYTCTBO-
BaTb OAHOBPEMEHHO UMM Ha NPaKTUKe MOTyT BO3-
HMKaTb CUTYyaLuK, Korga 3Tu iBa CTaTyca «pacxomaT-
CA» He B pe3ynbTaTe HeMnpaBuIbHOMO PacCMOTPEHNA
Aena cynom unv npobena B 3akoHopatenbcrae? Mo-
CKOJbKY OH TpebyeT rny6oKo nccnegoBaHms, B Ha-
CTOsALLEN CTaTbe aBTOP He CTaBUT Nepep coboi Lesb
npeacTaBUTb MCUEPMbIBaOLW M OTBET Ha Hero. Tem
He MeHee farnee GyayT pacCMOTPEHbI BOMPOCHI, Tpe-
6ytoLre pa3peLleHna Npu onpeaeneHnn MoMeHTa
NprobpeTeHNa COOPYKeHMEM CTaTyca HeABMKUMON
BeLLM 1 CTaTyca MOPCKOro CyAa, N3NO0XeHbl CyLle-
CTBYIOLLME B [OKTPVIHE 1 CyAeOHOMN NPaKTUKE TOUKN
3peHus Ha 3Ty Npobnemy, npeacTaBneHa cobCcTBeH-
HasA no3uuma aBTopa.

Kak 6bi10 cKa3aHO Bbilwe, C TOYKM 3peHun
rpaXkgaHCKOro npaBa MOPCKUE cyaa MOryT 6biTb
Kak HeIBMXUMbIMU, Tak U OBUXKUMbIMMW BeLLaMU.
B HacToAwmin momeHT B TK PO npAmo He ykasaHo,
B KaKOli MOMEHT OOBEKT CTaHOBUTCSA HEABUXKUMOM
Belblo. B fOKTpUHE BblAenAnTCA TPU BO3MOX-
HblX nogxofa K AaHHomy Bonpocy: (1) ¢ MomeHTa
nepBoro nosAeneHna y obbekta CBONCTB MPOYHON
CBA3M C 3emsielt; (2) C MOMeHTa KagacTpOBOro yyeTa
B KauecTBe HeABWXMMOW Bewwu (aNna 3gaHun, co-
OpYKeHW — CO BPeMeHU BBOAA B dKCMyaTauuio
1 yyeTa B peecTpe 06beKTOB KanmnTanbHOro CTPO-
nTenbCTBa); (3) C MOMEeHTa rocygapCTBEHHON peru-
CTpauumM NpaBa Ha HeBUXUMYIO Bellb'. B pamkax

' Cm.: MpaxpgaHckoe npaBo: YuebHuk: B3 1. T. 1 / MNop pea.
A.MN. CepreeB.a. 2-e n3g., nepepab. n gon. M.: MNpocnekT,

. NYBJINKALUN

NPOBOAMMON B HacToALLee BpeMa pedpopmbl BELL-
HOro npasa paboyrMmu rpynnamm, obpasoBaHHbIMU
Cosetom npwu lMpe3ngeHte PO no koandukaymm
N COBEpPLIEHCTBOBAHUIO FpakAaHCKOro 3aKoHoAa-
TeNbCTBa, ObiN pa3paboTaH NpoeKT defepanbHOro
3akoHa N2 47538-6 «O BHeCeHUn U3MeHeHWI B Ya-
CTV NepBYI0, BTOPYIO, TPETBIO, TPETbIO 1 YETBEPTYIO
lpaxkpgaHckoro kogekca Poccuinckon Oepepaumn,
a TaKkXe B OTAe/bHble 3aKoHoAaTeNbHble akTbl Poc-
cuiickon QOepepaummn» (ganee — MpoekT)?. B MNpo-
eKTe npeanaraeTca NPsAMO 3aKpenuTb TPETUN NOA-
XO[, B COOTBETCTBUM C KOTOPbIM HeABMXMNMAA Bellb
paccMaTpuBaeTCA B KaYyecTBe CaMOCTOSATENIbHOIO
06beKTa rpakJaHCKMxX NpaB C MOMeHTa rocyaap-
CTBEHHOW perncTpayum nepBoHavanbHOro npasa
Ha Hee. Taknm 06pa3oMm, KNOUYEBbIM aCreKToOM, KO-
TOpbI NoaYepKkuBaeTca B [TpoeKTe B MONIOKEHNAX
0 He[BMKMMbIX Bellax, ABNAETCA rocyaapCcTBeHHasA
pernctpaumsa nepBoHavasbHOro npaea Ha 06b-
eKT. IMEHHO € 5TOro MOMeHTa COOTBETCTBYIOLLME
HeZBVXXMMble BELM CUUTAKTCA CYLLEeCTBYOWMMUN
B KayecTBe 0ObeKTOB rpaxgaHckmx npas?(n. 2
CT. 141.2,c1. 141.5,n. 3 cT. 141.6, cT. 141.8 B pepak-
uun MpoekTa).

P.C. beB3eHKO B CBOMX TPyAax HEOAHOKPATHO OT-
Meuar, 4To, HeCMOTPA Ha OTCYTCTBME NPAMOrO yKa-
3aHUA B feNCTBYIOLEM 3aKOHOAATeNbCTBE, B HACTO-
ALLMIA MOMEHT TaKXXe [OPKEH MPUMEHATHCA JAHHbIN
noaxog®. Tak, yueHblli JaeT OTBET Ha BONPOC O TOM,
YTO NpepAcTaBnAeT cobo C TOUKM 3PEHMA NpaBa Mno-
CTPOWKa, NPaBO Ha KOTOPYIO HE 3aperucTprupoBaHo,
ncxoas mns toro, uto B PO npuHAata mogenb peru-
CTPALUNOHHON CUCTEMbI, OCHOBAHHOW Ha NpuHUune

2018.C. 631; KommeHTapui K MpaxgaHckomy Kogekcy Poc-
cunckon Oepepauynn. Yactb nepsas (MocTaTenHbIn): Yueb-
HO-NpaKTuyeckun kommeHtapun / Mop pep. A.l. Cepree-
Ba. 2-e n3pa., nepepab. n gon. M.: Mpocnekr, 2018. C. 687.

2 TpoekTt OepepanbHoro 3akoHa N2 47538-6/5 «O BHeceHUN
M3MeHEeHMI B YacTb nepsyto MpaxkaaHcKoro kogekca Poc-
cunckon ®epepaunn» (8o BTopom uteHun) (https://priviaw.
ru/wp-content/uploads/2020/05/MpoekT-O3_BeLHble-
npasa.docx).

3 BumpsaAHckul B.B. CnpaBKa o pe3ynbraTtax AeATeNbHOCTH
pabouei rpynnbl CoBeTa No npriBeAeHnto npoekTa de-
AepanbHoro 3akoHa N2 47538-6/5 «O BHeCeHUn N3MeHe-
HWUI B YacTb nepByto paxkaaHCKoro kopgekca Poccninckom
Qepepaunn» (BO BTOPOM UYTEHWN) B aKTyaslbHOE COCTOA-
Hue (https://privlaw.ru/wp-content/uploads/2020/05/
CMPABKA-B.B.ButpsaHckoro.docx).

4 besszeHko P.C. Jlekyna «OCHOBHbIe Hauyasa POCCUIICKOro
npaBa HeABMXKUMOCTH. Y. 2: EQNHBIN 06EKT HEABVXKNMO-
CTV VI NMPUHLMIN €AUHCTBA CyAbObl 34aHNA U 3eMeNIbHOTro
yuactka» (https://m-lawbooks.ru/index.php/my-account/
courses/lect-12252-11155/).
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BHECEHNA®, B COOTBETCTBUM C KOTOPbIM MpaBa Ha He-
LABWXKMMOCTb He BO3HMKalOT 6e3 3anucu B peectp
(n.2 ct. 8.1, cT. 219 TK P®)5. CoOTBETCTBEHHO, He-
BO3MOKHO IMETb NMPaBO COOCTBEHHOCTN Ha HeaBW-
XnMyto Bellb 6e3 3anuncy o Hem B peecTpe. B cBoio
ouyepenb, HEBO3MOXHO BHECTU 3anuncb O Npase
B peecTp, He OTKPbIB NPefBapuUTeNbHO pasaen nog,
COOTBETCTBYIOLMNIN 06BEKT. 3HAUUT, HEABUXKUMOCTb
KaK Bellb NOABSETCA MO 0bLiemy npaBuy TONbKO
nocsie OTKPbITKA pa3fena peectpa 1 NepBUYHON pe-
rMcTpaumm npaea co6CTBEHHOCTU Ha Bellb. B npo-
TVUBHOM C/lyyae ;O MOMEHTa perncTpauumn npasa
Ha Belllb, OHa Obl ABNsNACb 6ecx03aMHOI’. [aHHbIN
NoAXof TakXKe Hallesl CBoe oTpaXeHue B cyaebHom
npakTuke. Tak, CynebHan konnervs no sKkoHoMu4e-
ckmum criopam BC PO B OnpepeneHnn ot 14 aBrycta
2017 r. N2 306-2C17-3016(2) yka3zana, 4To B OTCYT-
CTBUE perncTpaumm npas Ha o6beKT oH GopManbHO
He BBefleH B 060pOT KaK 06beKT HeABUKMMOTO UMY-
wectBa. CootBeTcTBEeHHO, P.C. beB3eHKOo Kputnkyet
nosuumio BC PO, BbipakeHHyt0 B M. 38 NOCTaHOB-
nenus NMnenyma BC PO ot 23 uioHA 2015 r. N2 25
«O NprMeHeHnn cyamm HEKOTOPbIX NMONOXEHWI
pasgena | yvactn nepson pakgaHCKOro Kofgekca
Poccuiickon Oepepaummn» (nanee — NoctaHoBneHne
N2 25). B cootBeTCTBMM C yKasaHuaAmM Cyga no obue-
My MpaBuy rocyfapcTBeHHasa perncrpauunsa npasa
Ha BelLLb He sBNseTcA 06s3aTesIbHbIM YCIIOBUEM 15
NPU3HaHWA ee 0OBbEKTOM HEABMXKMMOCTY. KpUTUKy
AaHHon nosumuun BC PO Takxe Bbickasan E.A. Cyxa-
HOB. YU€eHbII He COrflaceH C NOAX0[0M, MPU KOTOPOM
rocyflapCTBEHHasA perncrpaunsa npaBa Ha HefBU-
MUMOCTb, BOMPEKN 3aKOHY, CTAHOBUTCA HE efVH-
CTBEHHbIM, @ NLIb OAHNM U3 MHOTUX BO3MOMHbIX
[OKa3aTeNnbCTB CyLeCTBOBaHMA Takoro npasa u,
Mo CyTu, NpeBpaLLaeTcs B NycTyo GoOpManbHOCTBE.

B TO e BpemA B JOKTPMHE BblICKA3blBaOTCA
1 MHble no3uuuun. Tak, Hanpumep, H.H. ABepueHKo

®  AHanormyHbIn NOAXOA CYLIeCTBYET B pAfe eBPONencKuin
CTpaH, B YacTHoCTY B [epmaHum. Cm.: MpakaaHCKoe 1 Topro-
BOe NpaBo 3apybexHbix rocyaapcTs: YuebHuk: B 2 1./ OTB.
pea. A.C. Komapos, A.A. KoctnH, O.H. 3umeHkoBa, E.B. Bep-
wrHMHa. T. 1: O6wasn yactb. M.: CraTyT, 2019. C. 333-334.

6 bes3eHko P.C. MOMEHT BO3HVMKHOBEHNA 1 Nepexofa npas
1 MOZENV PErMCTPALMOHHON CUCTEMBI: MPUHLMUM BHECEHWSA
VS. MPUHLMN NPOTMBOMNOCTaBUMOCTHY (Te3suchl) (https://m-
logos.ru/img/Tezis_Bevzenko_04022015.pdf).

7 besseHko P.C. leno 06 nnoteke He3aperncTprpoBaHHOIO
3gaHuA. KommeHTapuin kK Onpepenexunto CyaebHomn Kon-
nerny no sKkoHommyeckum cnopam BC PO ot 14.08.2017
N2 306-3C17-3016(2) (CMNC «KoHcynbTaHTIIN0C).

8 CyxaHos E.A. BewHoe npaBo: HayuyHO-no3HaBaTeNbHbI
ouyepk. M: CratyT, 2017. C. 92.
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OTBepraeT faHHbIV MOAX0L, yKa3blBas, YTo rocygap-
CTBEHHAA perncTpauns npaea ABAAETCA He NPU3Ha-
KOM HeIBU>KMUMOW BeLLM, a CIeACTBYEM ee NPaBOBO-
ro pexnma: K MOMEHTY permcTpauny HeaBuK1MMas
BELLb Y>Ke MO onpefeneHnto AoMKHa CyLLeCTBOBATD.
B oTnnume ot BbieyNOMAHYTbIX yYEHbIX OH Noadep-
XnsaeT nosuuunto BepxosHoro Cyaa, BbipaXKeHHYo
B N. 38 NocTtaHoBneHna N2 25. 1o ero MHeHwuIo, He-
LBVIPKMMYIO BELLb LIeNecoobpasHOo cumTaTb CaMoCTo-
ATENIbHbIM OObEKTOM C MOMEHTA €€ KaJacTpoBOro
yueTa (4nA 34aH1I, COOPY>KEHNI — BBOAA B SKCMITY-
aTauuIo 1 yyeTa B peecTpe 06beKTOB KannTaibHOro
CcTpouTenbcTBa). MNpn 3TOM Lenbio yyeTa [OMKHO
6bITb ONpeaeneHne NPOCTPAHCTBEHHbIX MPAHWL, He-
ABVXKMMbIX Beleln no cT. 130 TK P, n u3 Hero gomnx-
Hbl ObITb MCKJIIOUEHbI NPeaMeTbl, He obnagatowune
MPOYHON CBA3bIO C 3eMnelt (Hanprmep, MOaYy bHbI
NaBWIbOH) 1 (M) CAMOCTOATENBHOCTbIO (CKaXKeM,
MeNnopaTUBHana CMCTeMA, achanbTOBOE NOKPbLITHE)®.

3ameyvaHuie H.H. ABepueHKo 0 TOM, KaKure 06bek-
Tbl AOJIXKHbI ObITb UCKJTIOYEHbI 13 YUeTa, NO3BOJIAET
NMOCTaBWTb BOMPOC: BCE NN 0OBEKTDI, 3apPeErncTpu-
pOBaHHble B Ka4eCTBe HeABMXMMOCTM 1, COOTBET-
CTBEHHO, Mpolleflirie rocyaapCcTBEHHbIN Kaga-
CTPOBbIN YYeT, ABAATCA HeABMXXUMbIMM BELLaMI?
P.C. beB3eHKO faeT OTpuMLUaTeNbHbIN OTBET Ha 3TOT
BOMPOC, YKa3blBas, YTo cama no cebe rocyfapCcTBeH-
HaA permcTpauns npaB Ha Kakne-nnbo ob6beKTbl
He NpeBpaLLaeT MX aBTOMATUYECKN B HEABUXUMbIE
BELM 1 HEOOXOAMMO YCTaHOBUTL JeNCTBUTENIbHOE
Hanmure y KOHKPEeTHOro o6beKkTa Npu3Haka HelBU-
Xumon Bewym, npegycmotpeHHoro MK PO. [JaHHbIN
noaxop Takxke NoATBepP»KAaeTca MHOTOUNCIIEHHON
cypebHom npakTnkon'®. Xotenocb 6bl cornacutbeA
C BblLLEYMNOMAHYTOM NO3uULMen Mo ABYM NPUYNHAM:
(1) oTcyTCTBUME €AMHOOOPA3HOIO NOAX0Aa K MOHSA-
TUIO HEOABUXMMOW BeLlW B NPaKTUKe, UTO BieYeT
3a co6oW cryyan perncTpaumm B Kauectse HeaBuU-
KUMOCTU MaMATHUKOB, TEHHUCHbIX KOPTOB, Had-
rpobuin; (2) HanMure KoppynuMoreHHoro gpakTopa
B Clyyasx, Korga npoucxoguT perncrtpauma B Kaue-
CTBE HEABWKUMOCTN OOBEKTOB, KOTOPbIE TAKOBLIMM
He ABNAOTCA, C LeNblo noceaytoLlero obopmneHns

°  Cm.: MpaxpaHckoe npaBo: YuebHuk: B3 1. T. 1. C. 631-632;
KommeHTapuin k MpaxpaaHckomy kofekcy Poccuiickon Qe-
aepaumu. Yactb nepBas (NocTaTeiHblin): YuebHO-NpaKTu-
yeckuin kommeHTtapui. C. 687-688.

1% Cm., HanpumMep: noctaHoBneHus lMpesngnyma BAC PO
OoT 24 aHBapAa 2012 r. N2 12576/11 no peny N° A46-
14110/2010; oT 17 aAHBapa 2012 r. N2 4777/08 no peny
N2 A56-31923/2006; oT 24 ceHTabpa 2013 . N2 1160/13
no geny Ne A76-1598/2012.



npaB Ha 3eMeJIbHbIe YYACTKM NOoJ TakUMM o6 bekTa-
MW B CUY NPUHLMMNA eANHCTBA CyAbObl 3eMenbHOro
yyacTka 1 06beKToB Ha HeM''. BO3MOXKHO, MEeHHO
C 3TUX NO3MLNIN CTOUT BOCMPUHUMATb MHeHue Bep-
xoBHoro Cyaa, BblpaxeHHoe B N. 38 [NocTaHoBNe-
HMA N2 25 1 ToNKOBaTb ero Tak, YTo Hannyue rocy-
LapCTBEHHOW perncTpaLuum npasa Ha Bellpb He ABNA-
€TCA JOCTaTOUYHbIM MOATBEPXKAEHNEM TOrO, UTO 3Ta
Bellb ABNAETCA OObEKTOM HEABVMKUMOCTH.

BbllwenprBeaeHHana AUCKyccna nogreepxpaer
BbiBog E.A. CyxaHOBa O TOM, YTO 3HaYeHMe OCHOBO-
nonararwLlero anfa rpaxhaHCKoro npasa geneHuns
Beller Ha ABMKMMbIE 1 HeBUXKMMble NOKa elle
B JOJIXHOW Mepe He OCO3HAHO HX OTEYECTBEHHbIM
3akoHopaTtenem, HM npeacTaBUTeNnAMN LUBUNM-
CTNYECKON JOKTPUHbI 1 NPaBONPUMEHUTENbHOM
npakTnkn'2,

focypapcTBeHHaA perncrpaumnsa B OTHOWEHNN
MOPCKUX CY[OB MMEET HECKONbKO OTANYNI OT ro-
CyQapCTBEHHOW PErnmcTpaLmnmy B OTHOLLEHNN «KJlac-
CUYecKux» 0ObEKTOB HeABMXKMMOCTU. Bo-nepBbix,
OCYLLeCTBNALTCA Kak perncrpayma cammx Cyaos,
TaK 1 perncTpauma npas Ha HUX, UX OrPaHNYeHUN
(06pemeHeHNnn). Bo-BTOPbIX, K MOPCKUM CyAaMm,
nognexawmm rocyqapCcTBeHHON perncrpaynu,
npumeHseTtca He QefepanbHblll 3aKoH OT 13 niona
2015 r. N2 218-03 «O rocygapCcTBeHHOW perncrpa-
Unn HeaBuKnmMocTu» (M. 8 cT. 1), oTCbINIKa K KOTO-
pomy cofepxutca B n. 6 cT. 131 TK PO, a KTM PO
(n. 1.1 cT. 33) M NpUHATbIE B COOTBETCTBUN C HUM
NoA3aKkoHHble akTbl. Permctpauyma npas Ha cyaa,
MX OTpPaHuYeHnNn (obpeMeHeHNN) TakxKe nmeet
npaBoycTaHaBNAMBawLWNI xapakTep (n. 3 cT. 33
KTM P®). OctaBuB 3a ckobkamm Bonpoc o6 ob6o-
CHOBaAHHOCTM CyLeCTBOBaHNA perncTpauum n ca-
MUX CY[OB, 1 NPaB Ha HUX B TOM BuAe, B KOTOPOM
OHa B HaCTOALMIN MOMEHT CyLLleCcTByeT, CTOUT OT-
MEeTUTb, YTO Hann4yme perncTpauum caMmx cygos
ynpolujaeTt 3agavy npu onpefeneHnm MoMeHTa,
B KOTOpPbI COOTBETCTBYIOLNIN O6bEKT CTAaHOBUTCA
HeaBUXnMown Belbto. [MpeacTaBnAaeTca, utTo Mop-
CKUe cyaa nprobpeTatoT CTaTyC HeiBUXMOW BeLL
B MOMEHT 1X perncTpaumm B peectpe cygos. B ceoto
ouepenb, AnA BO3HUKHOBEHUSA, U3MEHEHNA, Nepe-

" H.H. ABepueHKO TaKk>Ke OTMEUaeT, UTo BefeTcs o0bCyKaeHne
naen skntoyeHnsa B KoAlN PO coctaBa affMUHNCTPATUBHOTO
npaBoOHAPYLUEHUA, COCTOALLETO B COBEPLUEHNN NINLIOM, OCY-
LLeCTBAAIWYMM KafiaCTPOBYIO AeATENIbHOCTb, AENCTBUN, Ha-
NpaBneHHbIX Ha OCYLLEeCTB/IEHNE KalaCTPOBOro yuyeTa 06b-
€KTOB, He ABNAKLMXCA HeABMXNMbIM UMYLLECTBOM (CM.:
lpaxxpaHckoe npaso: YuebHuk: B3 1. T. 1. C. 632).

12 Cyxaros E.A. Yka3. cou. C. 92.

. NYBJINKALUN

X04a 1 NpeKkpalleHusa npas Ha ABUXUMble BeLn
no obuwemy npasuny He TpebyeTca cobniogeHma
cTporux popmanbHocTein'®, MpusHaHne o6beKTa
LABUKMMOW BeLLbo He CBA3aHO C OCYLLeCTBAEHNEM
rocyfapCTBEHHON perncTpaumnm Takoro obbekta
1Y npae Ha Hero. COOTBETCTBEHHO, MOXXHO NPUNTY
K BbIBOAY O TOM, YTO O6EKT CTaHOBUTCA ABUXMMOW
BELLbK C MOMEHTA €ro Co34aHuA UM NOABMIEHMA.
PaccmaTpumBan «knaccmyeckume» ABUXUMbIe
N HeABMXUMble BELWW N yYNTbIBaA UX pa3nnu-
Hble dr3Myeckne CBOMCTBA, pa3HuLa B noaxonax
K MOMEHTY MPU3HaHMA TakuX BeLLelr B KauecTBe
CaMOCTOATeNIbHbIX 0OBEKTOB NPaB KaXKeTcA onpas-
AaHHON. Mexay TeM MPUMEHUTENIbHO K MOPCKUM
cypam, yunTbiBad BeefieHHble B M. 1.1 ¢T. 33 KTM PO
dbopmanbHble TeXHUYECKUE AaHHble AnA pa3fje-
NneHnA CyfoB Ha nognexkalme rocyfapCcTBeHHON
perncTpauum n, COOTBETCTBEHHO, MPU3HaBaeMble
HeABMXUMbIMW BeLaMX N He noanexalyme rocy-
[AapCTBEHHOW perncrpaumm n, COOTBETCTBEHHO,
npu3HaBaemble ABVKMMbIMU Bellamu, CKagbl-
BAeTCA OOBOJIbHO MHTepecHaa cutyauua. Tak,
Hanpumep, CyaHo maccon 200 Kr 1 MOLWHOCTbIO
ABuratensa 8 KUnoBaTT byaeT ABVKUMON BELLbIO,
nNpaBo COOCTBEHHOCTN Ha KOTOPYI BO3HUKHET
C MOMEHTa ee NOCTPOWNKK, B TO BPeEMA KaK CyAHO
mMaccori 201 Kr u MoLWHOCTbio ABuratensa 9 kBT 6y-
LeT HeABVXXUMOW Bellbio, MPAaBO COOCTBEHHOCTN
Ha KOTOPY0 BO3HMKHET C MOMEHTa ee perncrpauunm
B peecTpe cynos. Micxona us Toro, Kak chopmy-
NMPOBaHbl HOPMbl O MOPCKUX CyAax B AeNCTBYIO-
Wem 3aKoHOfaTeNbCTBe, 3aKOHOAATEN b AOIKEH
NpPeanoXunTb KpUTEPUN ANA pasgeneHusa cyaos,
nognekawmx rocygapCTtBEHHON perucrpauunm,
1 Cy#oB, He noAanexalmx rocyqapCcTBeHHOM pe-
rMCcTpaumu, 4To, B CBOIO oUepeb, BieUeT 3a cobon
NpYMeHeHne pa3sHoro NPaBoOBOro pexmma K cy-
[aMm, TEXHUYECKME XapaKTepUCTUKM KOTOPbIX OT-
NNYALOTCA HE3HaUNTENbHO. BO3MOXHO, pelleHrem
MOT10 6bl CIYXKNTb 3aKpPensieHne NHOMo NoAX0oAa
K MOPCKMM CyAaMm B 3aKOHoAaTenbcTBe. Tak, Hanpu-
mep, [poeKT npegycmaTpmBaeT, YTO MOPCKMe cyaa
6ynyT ABNATLCA ABUKMMbIMY BELLaMK, K KOTOPbIM
B CJlyyasx, NpefyCMOTPEHHbIX 3aKOHOM, CMOTYT
NPYMEHATbCA NPaBuIa O HEeABMXMMbIX BeLlax.
Kak 6bino ykaszaHo Bbiwwe, KTM PO npegycmatpu-
BAET TPV XapaKTepPUCTUKU, KOTOPbIMU JOJIMHO 06-
napatb CYAHO: CAMOXOLHOCTb M HECAMOXOAHOCTb,
nnaByyeCTb U CMOCOOHOCTb ObITb MCMONb30BAHHbIM
B LlenAX TOProBoro mopennaBaHua. Mockonbky

13 [paxpaHckoe npaBo: YuebHuk: B3 1. T. 1. C. 356.
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onpepeneHne CyiHa npefycMaTpuBaeT 1 Camo-
XO[HOCTb, U HECAMOXOJHOCTb, YTO OXBaTbIBAET BCE
0OBEKTbI, BHE 3aBMCUMOCTU OT UX CMNOCOBHOCTM Ca-
MOCTOATENIbHO NPUBOAUTLCA B ABMXKEHME, A TAKXKe
OTCbINAET K LiefIsiM TOProBOro MopensaBaHua, nepe-
YeHb KoTopbIx NpuBedeH B cT. 2 KTM PO 1 ABnAetca
OTKPbITbIM, TO Onpefenaiolee 3HauyeHne NMeeT Ta-
KadA XapaKTepuCTMKa, KaK MnaByyecTb. BaxkHO Takxe
NoOAYEepPKHYTb, UTO UCMONb30BAHNE TEPMUHA «CO-
OpY>KeHMe» 03HavaeT, YTo CyHOM ABNAETCA OObEKT,
CO3[aHHbI YETOBEKOM.

B MHOCTpaHHbIX PUCANKLMAX MPUMEHAETCA
CXOXMI noaxopn K onpeneneHnto MOpPCKNX CyfoB
B YaCTU NCNOJMb3yeMbIX KpuTepmes, OQHaKo Mo-
cnefH1e MoryT OLeHMBaTbCA NHaue. Tak, Hanpumep,
B [peunn B cootBeTcTBUM CO CT. 1 Kogekca yacT-
Horo mopckoro npasa (the Greek Code of Private
Maritime Law)' gaHo cnepgytoulee onpegeneHue
MOHATUA CyfHa: «1toboe CYAHO C PerncTpOoBbIM TOH-
Haxem He meHee 10 T, npefHa3HavYeHHoe anA nna-
BaHWS B MOPE NP MOMOLLM COOCTBEHHbIX CPEACTB
npviBefeHus B ABmxeHne». B Pecnybnuke Kopesn
npu onpegeneHny NOHATUA MOPCKOro CyAHa Tak-
e NPUMEHATCA KPUTEPUN ero 1Crnosib30BaHuA
B MOPCKOM CY[OXOACTBE B LiefiAX yyacTus B Top-
roBOM MOPENaBaHUW UK B UHOWN AeATENbHOCTY,
npuHocALel Npubbinb, U YCIIOBUE CAMOXOLAHOCTH.
Taknum 06pazom, nepesBrKHbIE YCTaHOBKM, Tem 60-
Nee HEMOABMXKHbIE KOHCTPYKLMNY, He obnagatoLme
CaMOXO[HOCTbIO, CKOpee BCero, He 6yayT Npu3HaHbI
CyaHoM. B cBA3u € 3TMM fonroe Bpemsa cUMTanoch,
yTO BGaAPKU, NCNOSIb3yeEMbIe TONBbKO A1 NEPEBO3KM
TOBapOB, He NoANafalT Noj NoHATUE CyfHa, oa-
HaKo B UTore 6bl10 NPUHATO peLLeHMe O paclumpe-
HUK chepbl NPUMEHEHNS MONTOXKEHNN O MOPCKMX
cypax Ha 6apxu (cT. 1-2 3akoHa o cygax Pecnybnukm
Kopes)'. Takum ob6pazom, Hu B [peLuu, Hu B Pecny-
6nnKe Kopea He BblAeNaeTcsa OTAeNbHO KpUTepuii
nnaByyecTy, a TakxKe He CUMTAIOTCA CydamMuy Hecamo-
XOJIHble OOBEKTHI.

MO»HO OTMeTUTb, UTo HU B PD, HN B Takux
WHOCTPaHHbIX IOPUCANKUNAX, Kak MNpeumna n Pe-
cnybnuka Kopes, noHATWe CcyfiHa He BKJoYaeT
pervcTpaumio B KauecTse NpusHaka. B goktpuHe
CYLLEeCTBYIOT pa3Hble NO3ULUN OTHOCUTENIbHO TOrO,
ABNASTCA NN PErncTpauma cyHa B peectpe cyoB
KpuTepriem OTHECEHMA COOPYKeHUA K cyHy. Ha-

' Karatzas T.B.,, Ready N.P. The Greek Code of Private Maritime
Law. Martinus Nijhoff Pub., 1982.P. 4.

5 In Hyeon Kim. Transport Law in South Korea. 3" ed. Wolters
Kluwer, 2017. P. 44.
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npumep, B.H. Tyuynak otmeuaert, uto perncrpaums
OTHOCUTCA K COBOKYMHOCTU IOPUANYECKIMX MPU3HA-
KOB, MPUCYLLMX TONIbKO CyaHy'e. B cBoto ouepenp,
A.l. HnkntnHa cumTaert, uyto perncrpauma onpe-
fenaet He CaMO CYZHO, a ero HauWOHaNbHOCTb,
CcO6CTBEHHMKA M COOTBETCTBME YCTAaHOBIIEHHbIM
TpeboBaHuAM'’. Pa3Hble noaxobl CyLecTBYyOT
1 B cynebHol npakTuke. Tak, ApOuTpakHbIn cyn
MOCKOBCKOro okpyra B NoCTaHOBJIEHMIW MO Aeny
N2 A40-215352/2014 yKasan, 4To UCK/IOYeHne
CyAHa 13 rocygapCcTBEHHOro CYAOBOro peecTpa
CBVAETENbCTBYET O TOM, UTO JaHHbI OOBEKT He AB-
NnAeTCA CygHOM, U C MOMEHTa UCK/TIYEHNA CyHa
13 peecTpa BMeCTO npaBa CO6CTBEHHOCTU Ha Cya-
HO y 6bIBLIEro cyfoBnagesbla BO3HUKAET NpaBo
Ha Bellb, KOTOpas paHee Nnpr3HaBanacb CyqHOM'®,
YeTblpHaaUaTbii apOUTPaXKHbIN anennAaLuMOHHbI
CyR, peweHune kotoporo no aeny N2 A05-9138/2017
6bl/1I0 OCTABNEHO B CUJie MOCTaHOBNeHeM Apbu-
TpaxkHoro cyga Cesepo-3anafHoOro okpyra, no-
CTAHOBWN, YTO 13 coaepkaHus cT. 7, 409 KTM PO
cnepyerT, UTo K 0653aTesNIbHbIM IPUANYECKUM NPU-
3HaKaM CyflHa He OTHOCUTCA rocygapcTBeHHas
perncTpauua B cynoBom peectpe. CtaTtyc cyaHa
B pacCMaTpMBaeMON CUTYaLUK 1 BOSMOXKHOCTb €ro
NPYIMeHeHNA OLLeHNBAKOTCA CY[OM C yyeToM haKTu-
yecKknx obCToATENbCTB NponcLealero cobbIThA.
MNpencTaBnAaeTca, YTO perucTpauma He ABNAETCA
00sA3aTeNlbHbIM KPUTEPUEM OTHECEHUA COOPY-
XEeHNA K CYAHY N OHO CTaHOBUTCA CYAHOM, Korga
nprobpeTaeT NiaByyecTb U UCNOSb3YETCA B LieNAX
TOProBoro MopennaBaHuA. [JaHHbIN BbIBOS MOXKHO
NoATBEPAUTb MPMMEPOM COOPYKEHUI, YKa3aHHbIX
B n. 1.1 cT. 33 KTM PO, KoTopble He noanexar pe-
rMcTpauum, o4HaKo NPAMO Ha3bIBAOTCA 3aKOHOM
CyQlaMu, a TaKXe COOPYKEHUI, perncrpaymnsa KoTo-
pbiX He ABNAETCA 006sA3aTeNbHON. TaKOBbIMM ABNA-
loTCA cTpoALWmeca cyfa. Tak, B COOTBETCTBMM € N. 3
cT. 376 KTM PO npaBo co6CTBEHHOCTY Ha CTposLLe-
ecs CYyAHO MOXeT ObITb 3apPerncTpupoBaHoO B pe-
ecTpe CTPOoALKMXCA CYQOB NMPU YCIOBUN 3aKNagKu
Knna nnn NnpoBefeHna NOATBEPXKAEHHbIX 3aKio-

16 MexxayHapoAHOe MOPCKOoe NPaBo (Y4acTHOe 1 Ny6nnyHoe):
YuebHuk / Mog o6w. pea. B.H. Kosans. M.: ndpa-M, 2018.
C.92.

7 Tam xe. c. 93.

'8 B paHHOM fene paccMaTprBascs BONpoc 06 UCKIIUeHUN
13 peecTpa Cy[oB PEUYHOro CyHa, K KOTOPOMY NpUMeHN-
Mbl nonoxeHua KBBT PO. OgHako ana paccmaTpriBaeMoro
BOMPOCa O 3HAUYEHUN PErncTpaLn As onpeaeneHns cTa-
Tyca CyfHa pa3HuLbl MEXAY PeYHbIMU 1 MOPCKUMM CyAaMm
HeT.



YeHneM 3KCnepTa PaBHOLEHHbIX CTPOUTENbHbIX
paboT. BO3MOXHOCTb perncTpmpoBaTh CTpoALLMe-
CA Cyfa Bbl3BaHa NPaKTMYeCKMMM NOTpebHOCTAMY
YUYaCTHUKOB Cy[OXOAHOro 613Heca B perncTpaumm
WNOTEKW 1 YCTaHOBJIEHUW NpropuTeTa KpeamTopa,
npegocTasnsalowero GuHaHCMpPOBaHKE Ha CTPOU-
TeNbCTBO CyAHa. be3ycnoBHO, Npr3HaHme 3a Takum
06beKTOM cTaTyca CyfHa, XOTb U CTPOALLerocs, —
bMKUMA, NOCKONbKY Ha AAHHOM 3Tarne NOCTPONKN
OH He o6nagaeT NnaByyecTblo, He ABNAETCA «CO-
opyeHunem». K cTpoalmmca cygam npumeHseTca
COOCTBEHHBIN KpUTEPUIA O 3aKNagKe KUs Un Nog-
TBEPXKAEHUN NPOBefEeHNA PAaBHOLEHHbIX CTPOU-
TenbHbIX paboT. Ml npefcTaBnAeTca, 4To O MOMEH-
Ta, KOrga cooTBeTcTBYOWMe paboTbl ByayT npo-
BefeHbl, 06beKT 0CTaeTCA CTPOALMMCA CYAHOM,
He3aBUCKMO OT TOro, 6blf1 1N OH 3aperncTPUPOBaH
B TakOM KauecTBe. Takum obpa3om, B HaCTOALUN
MOMEHT PacxoXKaeHue AByX CTaTyCOB COOPYXKeHMA

. NYBJINKALUN

NMPOWCXOAUT Ha 3Tane nx GopMnpPoBaHUA: CHavana
coopy»keHune npuobpeTtaeT CBONCTBA CyAHa 1 CTa-
HOBUTCA TaKOBbIM, 3aT€M OHO PerncTpupyoTca
B peecTpe CyOB 1 pacCMaTPUBAETCA yXKe KaK He-
ABUKMMAnA Bellb.

Takmm 06pa3om, Ha OCHOBE aHasnM3a AOKTPUHbI
1 cynebHOM NpakTUKM MOXKHO NMPUNTA K BbiBOOY
0 TOM, YTO CTaTyC COOPY>KEHNA KaK MOPCKOTO CyfHa,
€ro CTaTyC Kak HeBM>XKMIMOW BeLly, COOTHOLLEeHne
3TUX CTaTyCOB, MOMEHT VX NPUOBpPETeHNA COOpYxe-
HVEeM 0 KOHLIA He OCMbIC/IeHbl. MOXHO 3aKNiouunTb,
4TO Coopy»KeHure nprobpeTaeT CTaTyC HeABUXM-
MO BeLy C MOMEHTa ero permcrpaumm B kayectse
CyfHa B peecTpe CyA0B, a CTaTyC MOPCKOro CyAHa —
C MOMeHTa paKTMUYeCcKoro nprobpeTeHnsa CBONCTB
MOPCKOro CyfjHa, rnaBHbIM 06pa3om nnaByyecTu.
MocTaBneHHble BONPOCHI NpeAcTaBnAlT 60nbLION
TeopeTUYeCKnn 1 NPaKTUYECKNIN MHTepec 1 Tpeoby-
0T fanbHeNwWwero nccnefoBaHnA.
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Acquisition of the Status
of a Sea Vessel by the Object

he concept of a vessel can be considered both

from the general positions of civil law and from
the positions of special regulation. The rules of civil
law make it possible to determine the place of an
object in the system of classification of objects of civil
rights and to determine the legal regime applica-
ble to it. So, in accordance with paragraph 2 part 1
Art. 130 of the Civil Code of the Russian Federation
(hereinafter - the CC of the RF) sea vessels subject
to state registration are immovable property items.
Accordingly, sea vessels that are not subject to state
registration are movable property items. According to
clause 1.1 of Art. 33 of the Merchant Shipping Code
of the Russian Federation, these include boats and
other floating equipment that are accessories of the
vessel, vessels weighing up to 200 kilograms inclusive
and with engine power (if installed) up to 8 kilowatts
inclusive, as well as sports sailing vessels, the length
of which should not exceed 9 meters, which do not
have engines and which are not equipped with rest-
ing places, undecked non-self-propelled vessels,
the length of which must not exceed 12 meters. Spe-
cial regulation, in turn, provides for the definition of a
vessel, taking into account its technical characteristics
necessary for its use for merchant shipping. In ac-
cordance with Art. 7 of the Merchant Shipping Code
of the Russian Federation (hereinafter — the MSC
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of the RF), a ship is understood as a self-propelled or
non-self-propelled floating structure used for mer-
chant shipping.

Accordingly, the considered objects have two
statuses: sea vessels and real estate. According to
the current legislation, it is assumed that the objects
have these two statuses at the same time. However,
in practice, cases arise that demonstrate that this is
not always the case. For example, the Federal Com-
mercial (“Arbitrazh”) Court of the Far-Eastern District
considered case No. A59-4400/2010, in which the ob-
ject lost the characteristics of the vessel - the vessel
was constructively lost, however, for the purpose
of determining the procedure for the Territorial Ad-
ministration of the Federal Agency for State Proper-
ty Management in the Sakhalin Region to conduct
tenders, from which it was supposed to be sold ac-
cording to the court, it was still real estate. When con-
sidering this case, the courts came to the conclusion
that the recognition of the vessel as constructively
lost does not automatically entail the loss of its im-
movable property status. In case No. A40-1715/15,
the Commercial (“Arbitrazh”) Court of the Moscow
District concluded that the offshore ice-resistant sta-
tionary platform, registered in the register of ships as
a vessel, is not a vessel within the meaning of Art. 7
of the MSC of the RF, but it is an immovable item



due to its strong connection with the seabed. The
court indicated that registration as a ship in the ship
register was required for the purpose of registration
of ownership by the owner of the platform, as well
as for the purpose of complying with the require-
ments for mandatory classification and survey in
order to determine and satisfy the suitability of an
offshore fixed platform for safe operation in accor-
dance with its purpose, since other forms, special
for registration of offshore stationary platforms, are
not approved by the legislation. Accordingly, in order
to answer the question at what moment an object
becomes a sea vessel, it is necessary to consider its
status of an immovable item, its status of a sea vessel,
the ratio of these statuses: are they really both must
be present at the same time, or in practice situations
may arise, when the two statuses “diverge” not as
a result of a mishandling of the case by the court or
agap in legislation. Since the question posed requires
deep research, in this article the author does not set
herself the goal of providing an exhaustive answer to
it. In this article, the author will try to raise issues that
require resolution when determining the moment
when a structure acquires the status of an immov-
able item and the status of a sea vessel, to outline
the positions existing in doctrine and case law, and
to present her position.

As mentioned above, from the point of view
of civil law, seagoing vessels can be both immov-
able and movable items. At the moment, the CC
of the RF does not explicitly indicate at what point
an object becomes an immovable item. The doctrine
identifies three possible approaches to this issue:
1) from the moment the object first has the proper-
ties of a strong connection with the earth; 2) from
the moment of cadastral registration as an immov-
able item (for buildings, structures — commissioning
and registration in the register of capital construction
objects); 3) from the moment of state registration
of the right to an immovable item’. As part of the
ongoing reform of law property, the working groups
formed by the Council under the President of the
Russian Federation for the codification and improve-
ment of civil legislation have developed a draft fed-
eral law No. 47538-6“On Amendments to Parts One,
Two, Three, and Four of the Civil Code of the Rus-

' Civil law: Textbook: In 3 vols. Vol. 1 / Ed. A.P. Sergeev. 2" ed.,
rev. and add. Moscow: Prospect, 2018. P. 631; Commentary
on the Civil Code of the Russian Federation. Part one (article
by article): educational and practical commentary / Ed.
A.P.Sergeev. 2" ed.,, rev. and add. Moscow: Prospect, 2018.
P.687.
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sian Federation, as well as in certain legislative acts
of the Russian Federation” (hereinafter referred to as
the Draft)% The Draft proposes to directly fix the third
approach, according to which an immovable item is
considered as an independent object of civil rights
from the moment of state registration of the initial
right to it. So, the key aspect, which is emphasized in
the Draft in the provisions on immovable property, is
the state registration of the original right to the ob-
ject. It is from the moment of such registration that
the corresponding immovable items are considered
to exist as objects of civil rights? (for example, clause 2
of Article 141.2, Article 141.5, clause 3 of Article 141.6,
141.8 as amended by the Draft).

R.S. Bevzenko in his writings repeatedly points
out that, despite the absence of a direct indication
in the current legislation, at the moment this ap-
proach should also be applied®. So, the academic
gives an answer to the question of what constitutes
a building from the point of view of law, the right
to which is not registered, based on the fact that
the Russian Federation has adopted a model
of a registration system based on the principle
of deposit®, in accordance with which the rights
to real estate do not arise without an entry in the
register (clause 2 of Article 8.1, Article 219 of the
CC of the RF)5. Accordingly, it is impossible to have
ownership of an immovable item without an entry
about it in the register. In turn, it is impossible to
make an entry about the right in the register with-

2 Draft Federal Law No. 47538-6/5 “On Amendments to
Part One of the Civil Code of the Russian Federation” (in
the second reading) (https://privlaw.ru/wp-content/
uploads/2020/05/MpoekT-O3_BelHble-npaBa.docx (date
accessed).

*  Vitryansky V.V. Information on the results of the work of the
Council’s working group on bringing the draft federal law
No. 47538-6/5 “On Amending Part One of the Civil Code
of the Russian Federation” (in the second reading) up to
date (https://privlaw.ru/wp-content/uploads/2020/05/
CMPABKA-B.B.ButpaHckoro.docx).

4 Bevzenko R.S. Lecture “Basic principles of Russian real estate
law. Part 2: A single object of real estate and the principle
of the unity of the fate of a building and a land plot”
(https://m-lawbooks.ru/index.php/my-account/courses/
lect-12252-11155/).

*> A similar approach exists in a number of European
countries, in particular in Germany (Civil and Commercial
Law of Foreign States: Textbook: In 2 vols. / Chief ed.
A.S. Komarov, A.A. Kostin, O.N. Zimenkova, E.V. Vershinina.
T. 1: General part. Moscow: Statut, 2019. 333-334).

6 Bevzenko R.S. The Moment of Origin and Transfer of Rights
and Models of the Registration System: The principle
of entry vs. the principle of opposition (theses) (https://m-
logos.ru/img/Tezis_Bevzenko_04022015.pdf).
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out first opening the section for the correspond-
ing object. This means that real estate as an item
appears according to the general rule only after
the opening of the register section and the initial
registration of the ownership of the item. Other-
wise, until the moment of registration of the right
to an item, it would be ownerless’. This approach
is also reflected in case law: the Judicial Chamber
for Economic Disputes of the Supreme Court of the
Russian Federation, in its Decision No. 306-ES17-
3016 (2) dated August 14, 2017, indicated that in
the absence of registration of rights to the object,
it was not formally put into circulation as an object
of real estate. Accordingly, R.S. Bevzenko criticizes
the position of the Supreme Court of the Russian
Federation (hereinafter - the Supreme Court), ex-
pressed in paragraph 38 of the Resolution of the
Plenary Session of the Supreme Court of the Russian
Federation of 23.06.2015 No. 25 “On the application
by courts of some provisions of Section | of Part
One of the Civil Code of the Russian Federation”
(hereinafter — Resolution of the Plenary Session
of the Supreme Court No. 25), according to which,
as a general rule, state registration of the right to an
item is not a prerequisite for its recognition as an
object of real estate. Criticism of this position of the
Supreme Court was also expressed by E.A. Sukhan-
ov, who does not agree with the approach in which
state registration of rights to real estate contrary
to the law becomes not the only one, but only one
of many possible evidence of the existence of such
aright, and this registration itself, in fact, turns into
an empty formality®.

At the same time, other positions are expressed
in the doctrine. For example, N.N. Averchenko re-
jects this approach, pointing out that state regis-
tration of rights is not a sign of an immovable item,
but a consequence of its legal regime: by the time
of registration, the immovable item must already
exist by definition. N.N. Averchenko, on the con-
trary, supports the position of the Supreme Court,
expressed in paragraph 38 of the Resolution of the
Plenary Session of the Supreme Court No. 25. In
his opinion, an immovable item should be con-
sidered an independent object from the moment

7 Bevzenko R.S. The Case of the Mortgage of an Unregistered
Building. Commentary to the Definition of the Judicial
Collegium for Economic Disputes of the Supreme Court
of the Russian Federation dated August 14, 2017 No. 306-
ES17-3016 (2) (legal reference system “ConsultantPlus”).

8 Sukhanov E.A. Real Law: Scientific and Cognitive Essay.
Moscow: Statute, 2017. P. 92.
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of its cadastral registration (for buildings, struc-
tures — commissioning and registration in the reg-
ister of objects capital construction). In this case,
the purpose of accounting should be to determine
the spatial boundaries of immovable things under
Art. 130 of the CC of the RF, and items that do not
have a strong connection to the ground (modular
pavilion) and (or) independence (reclamation sys-
tem, asphalt pavement) should be excluded from it°.

N.N. Averchenko’s notion what objects should
be excluded from the register, allows us to raise
the question of whether all objects registered as real
estate, and, accordingly, passed the state cadastral
registration, are immovable items? R.S. Bevzenko
gives a negative answer to this question, pointing
out that the state registration of rights to any objects
does not automatically turn them into immovable
items by itself, and it is necessary to establish the ac-
tual presence of a particular object of an immovable
property stipulated by the CC of the RF. This approach
is also confirmed by numerous case law™. | would like
to agree with this position, since the existing practice
demonstrates, firstly, the lack of a uniform approach
to the concept of immovable property, which en-
tails cases of registering monuments, tennis courts,
tombstones as real estate, and secondly, the pres-
ence of a corruption-generating factor in cases when
there is a registration as real estate of objects that are
not, for the purpose of the subsequent registration
of rights to land plots under such objects by virtue
of the principle of the unity of the fate of a land plot
and objects on it"'. Perhaps, it is from these positions
that one should take the position of the Supreme

° Civil Law: Textbook: In 3 vols. Vol. 1. P. 631-632;
Commentary on the Civil Code of the Russian Federation.
Part one (article by article): educational and practical
commentary. P. 687-688.

10 See, for example, Resolution of the Presidium of the
Supreme Commercial (“Arbitrazh”) Court of the Russian
Federation of January 24, 2012 No. 12576/11 in case
No. A46-14110/2010, Resolution of the Presidium of the
Supreme Commercial (“Arbitrazh”) Court of the Russian
Federation dated January 17, 2012 No. 4777/08 in case
No. A56-31923/2006, Resolution of the Presidium of the
Supreme Commercial (“Arbitrazh”) Court of the Russian
Federation dated 24.09.2013 No. 1160/13 in case No. A76-
1598/2012.

" N.N. Averchenko also notes that there is a discussion of the
idea of including in the Code of Administrative Offenses
of the Russian Federation the composition of an adminis-
trative offense, consisting in the commission by a person
carrying out cadastral activities actions aimed at the imple-
mentation of cadastral registration of objects that are not
real estate (Civil Law: Textbook: In 3 vol.Vol. 1. P. 632).



Court, expressed in paragraph 38 of the Resolution
of the Plenum No. 25, and interpret it in such a way
that the presence of state registration of the right to
an item is not sufficient confirmation that this item
is an object of real estate.

The above discussion confirms the conclusion
of E.A. Sukhanov that the significance of the divi-
sion of items into movable and immovable, funda-
mental for civil law, has not yet been adequately
understood either by domestic legislation, or by civil
doctrine, or by law enforcement practice'.

State registration in relation to sea vessels has
several differences from state registration in relation
to “classic” real estate objects. Firstly, both the reg-
istration of the courts themselves and the registra-
tion of rights to them, their restrictions (encum-
brances) are carried out. Secondly, the Federal Law
of 13.07.2015 No. 218-FZ “On State Registration
of Real Estate” (clause 8 of Article 1 of this law) does
not apply to sea vessels subject to state registration,
a reference to which is contained in clause 6 of ar-
ticle 131 of the CC of the RF, and the MSC of the RF
(part 1.1 Article 33 of the MSC of the RF) and by-laws
adopted in accordance with it. Registration of rights
to ships, their restrictions (encumbrances) also has
a statutory character (clause 3, Article 33 of the MSC
of the RF). Leaving aside the question of the valid-
ity of the existence of registration and the courts
themselves and rights to them in the form in which
it currently exists, it is worth noting that the exis-
tence of registration of the courts themselves sim-
plifies the task of determining the moment at which
the corresponding object becomes immovable. It ap-
pears that seagoing vessels acquire immovable status
at the time of their registration in the ship register.

In turn, for the emergence, change, transfer and
termination of rights to movables, as a general rule,
strict formalities are not required'. Recognition
of an object as a movable item is not associated with
the implementation of state registration of such an
object or rights to it. Accordingly, we can come to
the conclusion that an object becomes a movable
item from the moment of its creation or appearance.

Considering the “classic” movable and immovable
items, and taking into account their different physical
properties, the difference in approaches to the mo-
ment of recognition of such items as independent
objects of rights seems justified. Meanwhile, as ap-
plied to seagoing vessels, taking into account those

12 Sukhanov E.A. Op. cit. P. 92.
13 Civil Law: Textbook: In 3 vols. Vol. 1. P. 356.
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introduced in clause 1.1 of Art. 33 of the MSC of the
RF formal technical data for dividing ships into those
subject to state registration and, accordingly, recog-
nized as immovable items, and not subject to state
registration and, accordingly, recognized as movable
items, a rather interesting situation is developing. So,
for example, a ship with a mass of 200 kilograms and
an engine power of 8 kilowatts will be a movable
item, the title to which will arise from the moment
of its construction, while a ship with a mass of 201 ki-
lograms and an engine power of 9 kilowatts will be
an immovable item, the title to which will arise from
the moment of its registration in the register of ships.
Based on how the norms on sea vessels are formu-
lated in the current legislation, the legislator must
propose criteria for the separation of ships subject
to state registration and ships not subject to state
registration, which, in turn, entails the application of a
different legal regime to ships which technical char-
acteristics differ slightly. Perhaps the solution could
be the consolidation of a different approach to sea
vessels in the legislation. So, for example, the Draft
provides that sea vessels will be movable items, to
which the rules on immovable items can be applied
in cases stipulated by law.

As mentioned above, the MSC of the RF provides
three characteristics that a ship must have: self-pro-
pelled or non-self-propelled, buoyant and the ability
to be used for merchant shipping. Since the defi-
nition of a vessel provides for both self-propelled
and non-self-propelled, which covers all objects,
regardless of their ability to be independently pro-
pelled, and also refers to the purposes of merchant
shipping, the list of which is given in Art. 2 of the
MSC of the RF and is open, then such characteristic
as buoyancy is of decisive importance. It is also im-
portant to emphasize that the use of the term“struc-
ture” means that the vessel is a man-made object.

In foreign jurisdictions, a similar approach is ap-
plied to the definition of sea-going vessels in terms
of the criteria used, however these criteria may be
assessed differently. So, for example, in Greece, in
accordance with Art. 1 of the Greek Code of Private
Maritime Law' the following definition of a vessel
is given:“any vessel with a registered tonnage of at
least 10 tons, designed to sail at sea using its own
propulsion means”. In the Republic of Korea, when
defining a seagoing vessel, the criterion of its use in
maritime navigation for the purpose of participating

% Karatzas T.B., Ready N.P. The Greek Code of Private Maritime
Law. Martinus Nijhoff Pub., 1982.P. 4.
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in merchant shipping or other profitable activities
and the criterion of self-propelledness are also used.
Thus, mobile units, especially fixed structures that
are not self-propelled, most likely will not be rec-
ognized by the vessel. In this regard, for a long
time it was considered that barges used only for
the transport of goods did not fall within the mean-
ing of a ship, but in the end it was decided to ex-
pand the scope of application of the provisions on
seagoing vessels to barges (Article 1-2 of the Law
on Ships)™. Thus, neither Greece nor the Republic
of Korea distinguishes buoyancy separately, nor are
non-self-propelled objects considered vessels.

It can be noted that neither in the Russian
Federation nor in such foreign jurisdictions as
Greece and the Republic of Korea, the definition
of a vessel does not include registration as a crite-
rion. In the doctrine, there are different positions
on whether the registration of a ship in the register
of ships is a criterion for assigning a structure to
a ship. For example, V.N. Gutsulyak notes that regis-
tration refers to a set of legal features inherent only
to a ship'®. In turn, A.P. Nikitina believes that the reg-
istration does not determine the vessel itself, but its
nationality, owner and compliance with the estab-
lished requirements'’. A different approach exists in
case law as well. Thus, the Commercial (“Arbitrazh”)
Court of the Moscow District in its ruling on case
No. A40-215352/2014 indicated that the exclusion
of the vessel from the state ship register indicates
that this object is not a vessel, and from the mo-
ment of exclusion of the vessel from the register
instead of the ownership of the vessel from the for-
mer the shipowner has a right to an item that was
previously recognized by the ship'®. The Fourteenth
Commercial (“Arbitrazh”) Appellate Court, whose de-
cision in case A05-9138/2017 was upheld by the Res-
olution of the Commercial (“Arbitrazh”) Court of the
North-Western District, ruled that from the content
of Articles 7, 409 of the MSC of the RF it follows that
state registration does not apply to the mandatory

5 In Hyeon Kim.Transport Law in South Korea. 3" ed. Wolters
Kluwer, 2017. P. 44.

16 International Maritime Law (private and public): Textbook /
Under general editorship of V.N. Koval. P. 92.

7 lbid. P. 93.

8 In this case, the issue of excluding from the register of river
vessels was considered, to which the provisions of the Code
of Inland Water Transport of the Russian Federation are
applicable. However, for the question under consideration
about the importance of registration for determining
the status of a vessel, there is no difference between river
and sea vessels.
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legal features of a vessel in the ship register. The sta-
tus of the vessel in the situation under consideration
and the possibility of its application are assessed
by the court taking into account the actual circum-
stances of the event. It seems that registration is not
a mandatory criterion for classifying a structure as
a ship, and a structure becomes a ship when it ac-
quires buoyancy and is used for merchant shipping.
This conclusion can be confirmed by an example
of the structures specified in clause 1.1 of Art. 33
of the MSC of the RF, which are not subject to regis-
tration, however, are directly called by law as vessels,
as well as structures, the registration of which is not
mandatory. These are ships under construction. So,
in accordance with paragraph 3 of Art. 376 of the
MSC of the RF, the ownership of a ship under con-
struction can be registered in the register of ships
under construction, provided that a keel is laid, or
equivalent construction work confirmed by an ex-
pert opinion is carried out. The ability to register
ships under construction is due to the practical
needs of the participants in the shipping business
in registering a mortgage and prioritizing the lender
providing financing for the construction of the ship.
Of course, the recognition of such an object as a ves-
sel, although under construction, is a fiction, since at
this stage of construction it does not have buoyancy,
it is not a “structure”. Ships under construction are
subject to their own keel-laying criterion or con-
firmation of equivalent construction work. And it
seems that the moment when the relevant work
was carried out, the object will be a ship under con-
struction, regardless of whether it was registered in
this capacity. Thus, at the moment, the discrepancy
between the two statuses of a structure occurs at
the stage of their formation: first, the structure ac-
quires the properties of a ship and becomes such,
then it is registered in the register of ships and is
considered as an immovable item.

Thus, based on the analysis of the doctrine and
case law, it can be concluded that the status of the
structure as a sea vessel, its status as an immov-
able item, the ratio of these statuses, the moment
of acquiring this status by the structure are not fully
comprehended. It can be concluded that a struc-
ture acquires the status of an immovable item
from the moment of its registration as a vessel in
the register of ships, the status of a sea vessel — from
the moment of the actual acquisition of the proper-
ties of a sea vessel, mainly buoyancy. The questions
posed are of great theoretical and practical interest
and require further research. =



CTapLWNA OPUCT MOPCKOW NPAKTUKN

(r. PocToB-Ha-[JoHy)

ApecT cyaHa B PO

ApBoKaTckoro 61opo «CTenaHoB 1 AKCIOK» —
accouunmnpoBaHHoro oduca “GRATA International”

. NYBJINKALUN

Anppen Bnagumunposuy JlonatuH,

He No mopckomy TpeboBaHMIO

a NPaKTMKe BO3HMKAET MHOXECTBO CUTYyaLni,

NPV KOTOPbIX Ha CyAHO HaKNafblBaOTCA apecTbl
B npegenax topucankuum PO no TpeboBaHUAM, KO-
TOpble He ABMATCA MOPCKUMUN. 1A 60/bWNHCTBA
BnagesbLeB CyfoB, 0COOEHHO MHOCTPAHHbBIX, Ha-
nuyre nogobHoM onumKn y 3adBUTENA apecTa B pas-
pe3e mexayHapoaHbIX HOPM [0 CUX NOp ABAAETCA
abcypgom.

Kogekc Toprosoro mopennaBaHua PO ueTko
rNacuT, YTO CYyAHO MOXET OblTb apecToBaHO TONbKO
no Mmopckomy TpeboBaHuio. Bmecte ¢ Tem cT. 388
KTM PO, ycTtaHaBn1BatoLlasa NoIHOMOYNA Ha Takou
apecT, AenaeT HeCKONbKO OFOBOPOK 1 3HAUYNTENTbHO
pacwmpseT nepeyeHb Cylyyaes, NPU KOTOPbIX CYAHO
MOXeT ObITb apecToBaHO U 3agepaHo. Cpasy
CTOUT CAeNaTb OFOBOPKY O TOM, YTO XOTb aBTOP U He
paccmaTprBaeT apecT 1 3alepXKaHne B KauecTBe
OAMHAKOBbIX Mep OrpaHNYeHNiA B OTHOLLEHWN CYA-
Ha, B HacToALel cTaTbe ByayT 3aTPOHYTbl 06a UH-
CTUTYTa ObpemMeHeHUA.

MepBoe MCKNOYeHne — 3TO NPaBO KanutaHa
MOPCKOro nopTa Ha OTKa3 B Bblgaye pa3peLleHuns
Ha BbIXO[ Cy[iHa 13 MOPCKOro nopTa No npuymnHe
HEMPUTrOAHOCTM CyZIHA K MJIaBaHWIO, HapyLeHnA
TpeboBaHMIN K 3arpy3Ke, CHabXeHWNIo CyaHa, KOM-
NIEKTOBaHWIO SKMMaxa CyfHa U Hanuuma gpyrmx
He[oCTaTKOB CY[Ha, co3jatownx yrposy 6esonac-
HOCTU ero nfaBaHus, X13HW UK 300POBbI0 HaXO-
AALMXCA Ha CyaHe ntofer Mmoo yrpo3y NpuynHeHna
ywiepba MOpCKoW cpefe, a Takke HecobnoaeHns
TpeboBaHWn B 0611aCTN TPYAOBbIX OTHOLIEHMIA
B MOPCKOM CYyZIOXOLCTBE, HApYLUeHUs TpeboBaHUN,

npenbABAAEMbIX K CyAOBbIM JOKYMEHTaM, npes-
NUCaAHUA CAHUTAPHO-KaPaHTUHHOWN U MUTPALVNOH-
HOW CNy»06, TAMOXEHHbIX, MOrPaHNYHbIX OPraHoB
MepepanbHon cnyxbbl 6€30MacHOCTM U APYrnx
YMOSIHOMOYEHHbIX Ha TO FOCYAaPCTBEHHbIX OPraHoB,
HeynnaTbl yCTaHOBNEHHbIX MOPTOBbIX cbopoB. Bee
nepeyncsieHHble ciyyan MOryT ABAATbCA OCHOBa-
HMeMm AnA OTKa3a B Bblgaye paspeLleHns Ha BbiIXxoq
cyaHa 13 Mmopckoro nopTta. Criyyan HeNPUrogHoOCTH
CYAHa K NlaBaHWIo, HaNMyYnA HeJOCTaTKOB UMM Ha-
pyLeHna TpeboBaHNM TPY[OBOro 3aKoHodaTeNb-
cTBa (Hanpumep, HeBbIMIaTbl 3aPaboTHOW NIaTbl)
ABNAIOTCA TakXKe AOMONMHUTENbHbIM OCHOBaHNEM
AnA 3apepaHua (kod 30 — detention) cygHa rocy-
AAPCTBEHHBIM MOPTOBbIM KOHTPOJIEM NOPTa MECTO-
HaXOXAeHnA B paMKax, Hanpumep, MNapmxkckoro
MeMopaHAyMa O B3aMOMOHMMaHUW MO KOHTPOJO
Cy[0OB rocyfapcTBom nopta oT 26 AaHBapA 1982 .
CHATb NogobHoe orpaHnyeHne B 6ONbWINHCTBE
CnyyaeB BO3MOXHO NNLLb NOC1e YCTPaHEHUA Bbl-
ABMEHHbIX 3aMeYaHNin 1 HeJOCTaTKOB. B cnyyae He-
cornacus ¢ pesynbTatamv MpOBeAeHHOW MHCNEeKLUN
1 3afieprKaHnem, CynoBnageney umeeT npaBo ocno-
pUTb fencTBMA CNyKObl KanyTaHa MOPCKOro nopTa
B aAMUHUCTPATMBHOM NnM60 cyaebHOM nopagke.
OpfHaKo KONMYecTBO NofdaHHbIX Xanob 1 NpoueHT
NX YOOBJIETBOPEHMA OUYEHb HU3KM, TaK Kak B 60sIb-
LWMHCTBE CJlyYyaeB HEJOCTATKM M HapyLUeHUA gen-
CTBUTENIbHO NOATBEPXKAAOTCA (CM., HAaNpUMep, Aeno
N2 A42-10501/2017).

BTopbiM nckntoueHnem ABNAETCA BO3MOXHOCTb
NpVIMeHeHMA apecta MOPCKOro CyAHa Ana uenen
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WCMNOJIHEHUSA PELLEHNs CYAa, apbuTparkHoro cyaa
UNn TPETeNCKOro Cyaa, BCTYMMBLUEro B 3aKOHHYHO
cuny. YKazaHHOe MCKoYeHre MOXKHO GOopManbHO
pa3gennTb Ha ABa BUAA — apecT, HAJIOXKEHHbIN Cy-
LOM, V1 QPECT, HaJIOXKEHHbIN CyaebHbIM MPUCTaBOM-
NCMONHUTENEM.

JelicTBytoLLee npoLeccyanbHoOe 3aKoHoAaTe Nb-
CTBO NpefoCTaBnAeT Cyay NpaBo NPUHSATL Nobble,
He 3anpeLlleHHble 3aKOHOM obecnevnTesibHble
Mepbl B OTHOLIEHUN MOPCKOro CyfiHa Ansa uenen
obecneyeHns NCNONTHEHWA BbIHECEHHOrO cyne6-
HOro akTa. ApOUTpaKHbIN NpoLeccyanbHbI KO-
pekc PO (cT. 100), kak u MK PO (cT. 213), cogep-
XNT KpaTKoe onncaHue npepocTaBieHHOro cygam
npasa, HO 3TO OOBACHNMO CXOXKeCTbio NpoLeaypbl
C NpuHATUEM obecneunTesibHbIX Mep. Kpome Toro,
HOPMbl JeCTBYIOLWEero npoLeccyanbHOro 3ako-
HogaTtenbcTBa PO He coep<aT NpAMOro 3anpeTta
Ha apecT cyfiHa ANA BO3MOXHOCTU MCMONTHEHNA
Cyfe6GHOro akTa O B3bICKaHUU CYMM, He ABNAI0-
LMXCA MOPCKUM TpeboBaHMeM. Tak, B pamkax gena
N2 2-981/2017 Mene3HO[OPOMXHbIM PAaNOHHbIM CY-
[OM . PoctoBa-Ha-[loHY C MHOCTPaHHOW KOMMNaHUK
6bina B3blCKaHa KomneHcauua (ywep6) 3a HeBbl-
MylayeHHyio 3apaboTHYIO NNaTy YfeHaM dKUMaxa,
KOTopble He ABNANNCL PaboTHUKaMK JaHHOW KOM-
naHun. B pamkax ncnonHMTeNnbHOro NPon3BoACTBa
6b110 0O6HAPYXKEHO, YUTO OTBETUMK MO CyaebHOMY
peLleHnio MMeeT Ha NpaBe COOCTBEHHOCTU MOP-
cKkue cyga. B cyn 6bino nogaHo 3asaBneHve o Hano-
»KeHVM apecTa Ha 3allefLiee B MOPCKOM NOPT CyAHO
B nopsagke cT. 213 ITIK PO, HO B ynoBneTBopeHmmn
3asABneHnA ObINO OTKa3aHO B CBA3M C HeJOKa3aH-
HOCTbIO 3aABUTENAMU apecTa dakTa copasmepHo-
CTV TpeboBaHM CTOMMOCTU cyaHa. BmecTe ¢ Tem
B CBOEM ONpefeneHnn cyq npamo noaTeepaun
BO3MOXXHOCTb NMPVMEHEHNA apecTa B OTHOLWEHWM
cygHa no ykasaHHowm ctaTbe MK PO.

ApecT B Lensax UCNONHEeHWA peLlleHns cyga Mo-
XKeT ObITb HANOXeEH 1 cyaebHbIMU NpucTaBamu. Tak,
IJ1A ICMIONTHEHWA peLleHNis, BbiIHeCeHHOTO PKenesHo-
LOPOXHbIM PaloHHbIM cyfoM . PocToBa-Ha-[oHy
no pgeny N° 2-2647/2017, cynebHbiMn npucraBa-
MUW-UCAONTHUTENAMM Obl1 HANIOXKEH apecT Ha UHO-
CTpPaHHOE MOPCKOE CY[HO Kak Ha COOCTBEHHOCTb
LOMXKHMKa B nopagke cT. 80 OegepanbHOro 3akoHa
oT 2 okTAbGpPA 2007 r. N2 229-B3 «O6 ncnonHuTesb-
HOM npoun3BoACTBe» (fanee — 3aKoH 06 NCMOHK-
TefIbHOM NPON3BOACTBE).

MpeueneHTHbIM AeIOM TaKXe ABMAETCA HaNoxe-
Hue apecTa cyfebHbIMY NpucTaBamu r. ACTpaxaHu
Ha 6YKCUP MHOCTPAHHOW KOMMAHUM B paMKax 1C-

64

MOMHUTEIbHOrO MPOV3BOACTBA O B3bICKAHWM 3a0/1-
MeHHOCTH 3a CTOAHKY (0TCTOM) ByKCmpa y npuyana.
NHocTpaHHbI cypoBnagenew, ocnopwun AencTBus
cynebHoro npuctaBa-uCcnonHUTensa (HanoxeHue
apecTa) B cynebHOM nopsgKe, NoayyunB Npu 3ToM
oTpuuaTenbHoe cynebHoe pelueHme: 4encTBUA Cy-
AebHOro NpucTaBa-NCrnoaHUTENA NO HAaNOXEHUIO
apecTa Ha OyKcup 6biM NpU3HaHbl 3aKOHHbIMM
(neno Ne A06-2754/2017). Cyn oTMETWN, YTO B AaH-
HOM cnyyae cyaebHbIM NPUCTaBOM HaNlIOXeH apecT
Ha MYLLECTBO JOSIXKHMKA B Liensax obecneyeHuns nc-
MOMHEHNA UCMOSTHUTENBHOTO JIOKYMEHTa, CofepKa-
Lero Tpe6oBaHKA 06 UMYLLECTBEHHbIX B3bICKAHUSX.
BO3MOXHOCTb COBEpLUEHUA TaKNX OENCTBUIA, PaBHO
KaK 1 BO3MOXHOCTb NCTPeboBaHNA HEOOXOANUMbIX
CBeAieHN, NPAMO NpefycMOTPeHa 3aKOHOM (4. 1
CT. 64 3aKoHa 06 UCMONHUTENBHOM MPOVI3BOACTBE,
y.2 cT. 12 OepepanbHoro 3akoHa ot 21 utona 1997 .
«O6 opraHax NpUHyaUTeNbHOroO ncnonHeHna Poc-
cunckon Qepepaumm»).

MNocnenHee NCKOYeHMEe 13 NPaBuW — NPaBoO ro-
CyAapCTBEHHbIX OPraHOB Ha apecT CyAHa U rpysa,
npegycMoTpeHHoe 3akoHoaaTenbcTBom PO. ApecTbl
nofobHOro poaa C onpefeneHHoN NeproaNYHOCTbIO
BCTpeyaloTca Ha tore Poccnm 1 npruMeHATCA B OC-
HOBHOM TaMOXEHHbIMM U MOrpaHUYHbIMK Ciy»ba-
MW, B PefKKX CJyYasnx — CNeaCcTBEHHbIMU OpraHamMu.
OCHOBHOW 0COGEHHOCTbHIO aPECTOB, HaK/AAbIBaeMbIX
Ha MOPCKMe CyAa TaMOXEHHbIMW OpraHaMu B pam-
Kax gen 06 agMUHUCTPATUBHBIX MPaBOHaPYLUEHNAX,
ABNAETCA HEBO3MOMHOCTb 3aMeHbl apecTa Ha VHYHo
obecneyunTenbHy0 Mepy, HaNnpPUMeEpP Ha AEHEXHbI
3anor. YKazaHHOe 006CTOATEeNbCTBO CYLECTBEHHO
YXYALIaeT NoNoXeHne CyaoBnagesbLa B CBA3M C 3a-
YacTyto ASIUTENbHLIM NPOCTOEM CyAHa 1 HeceHnem
pacxofi0B MO €ro XpaHeHWIO UM CTOAHKE Ha pei-
Ae Mmopckoro rnopta. OcobeHHO apecTbl NOJOOHOro
pogna 6one3HeHHO CKa3blBaKOTCA Ha Cyfax Nnog MHO-
CTpaHHbIM dnarom, Tak Kak BBugy ocoboro norpa-
HUYHOTO M TaMOXEHHOTIO PeXKMMa MHOCTPaHHOe
CYAHO MOXET HaXoAUTCA B OFPAaHUYEHHbIX MeCTax
CTOAHKM — Ha peinjax 1y NnpuyanoB C OTKPbITbIM
TaMOXEHHbIM U MOrpaHNYHbIM KoHTponem. Kak v B
CJlyyae € BO3MOXKHOCTbIO apecTa CyAHa Mo MOPCKOMY
TpeboBaHuo K bepboyT-yapTepHOMY ppaxToBaTe-
nio, 3akoHogatenbcTeo PO 06 agMUHNCTPATUBHBIX
npaBoHapyLIeHNAX 1 TamoxkeHHoe npaso EASC no-
3BONAIOT HaKNablBaTb apeCT Ha CYAHO, HE3aBNCMO
OT TOrO, ABMIAETCA NN MPABOHAPYLUUTESb COOCTBEH-
HVKOM CyZiHa U/ HeT.

Knaccuyeckumm nprimepamu apectos CyAoB Ta-
MOKEHHbIM/ OpraHamMu 3a NoCiefHue rofbl CTanu



fena o6 aAMMHNCTPATVBHBIX MPABOHAPYLIEHUAX,
cBA3aHHble ¢ T/x “Veres” (bnar CeHT-BrHceHTa 1 lpe-
HagwuH), T/x “Magellan” (bnar CeHT-BnHceHTa 1 pe-
HaguH), pnotom OO0 «Kpurctann MapuH».

BmecTe c TeM Ha NpaKTVKe BCTPEYAOTCA 1 MNOSO-
XuUTenbHble NPUMepPbl CHATUA apecToB. Tak, B paM-
Kax gena N2 A06-11436/2019 apbutpakHbiMK Cy-
LaMu Oblnv NPU3HAHbI HE3aKOHHBIMY LeNCTBYA Ta-
MO>XEHHOIO OpraHa Mo HaJIoXeHUIo apecTa Ha cyaa
BcnomoraTenbHoro ¢nota «MapuHyc», «TeTnc»,
«Kanenna», «ClopBenep» B 4acTh 3anpeTa Ha NX 1C-
noJib30BaHMe No NPAMOMY Ha3HaueHuto. Cyfibl Tpex
WHCTaHLUMW YCTAHOBWM, YTO TAMOXHEN He Obinn
[oKa3aHbl pakT 6eCKOHTPONbHOroO NepemeLleHmns
CYAOB Mo akBaTopmu Kacnmnmckoro mops u To, 4to
LanbHelllee NpaBoOMOYKe Mo NOJIb30BaHMIO 1 pac-
NOPAKEHNIO MOPCKMMY CylaMn MOXeT NpUBeCTyr
K yTpaTe npeaMeToB afMMUHUCTPATUBHbIX NPaBOHa-
pyLLeHWIA. DTOT NOKa e4MHCTBEHHbIV Ha HAaCTOALLMI
MOMEHT NprMep CBUAETENbCTBYET O HEOOJbLLIOM
MN3MEHEHUN NOAXOAA POCCUICKMX CYAOB K Aenam
nogobHoro popa. B pamkax BbiwenprseneHHOro
Cny4as Ccyabl He TONbKO nogaep»anu cygosnagesb-
La, NpefoCTaBMB eMy LLAHC COXPaHUTb KOMMAHMIo
1 NPOAOIIKNTD OCYLLECTBAATbL KOMMEpPUECKYHO fe-
ATENbHOCTb, HO M HEMHOTO U3MEHWAN OTpULaTENb-
HYI0 TEHAEHUMIO NOCTIeAHUX NeT no genam ob aa-
MUHUCTPATUBHbIX NPaBOHAPYLUEHUAX, CBA3AHHbIX
C TaKUM CJI0XKHbIM 06EKTOM, KaK MOPCKOE CYAHO.

Apyrum HOBLIECTBOM MOCNeAHUX NeT cTana
BO3MO>KHOCTb HaNnoOXeHnA apecta TaMOXeHHbIMM
OopraHamMu Ha MOPCKMe cyda Kak Ha ToBap, B OTHO-
LUEHMM KOTOPOTO He 6binn yriauyeHbl TAMOXEHHbIE
nnatexu. MNevyanbHbIM NPUMEPOM 3[eCb TaKxe
aBnaetca cyaHo “Magellan” (bnar CeHT-BrHceHTa
1 MpeHaauH), KOHPUCKAUUA U apecT B OTHOLLEHWN
KOTOPOro 6b1 oTMeHeHbI 28 ntoHA 2019 1., HO Ko-
TOpoe CrycTA TpY Hefenu 6bi1o BHOBb apecToBaHO
TaMOXHeW Kak ToBap Mo CT. 78 OepgepanbHOro 3a-
KoHa ot 3 aBrycTa 2018 r. «<O TaMmO>KeHHOM perynu-
poBaHuu B Poccuinckon Qepgepaunn n 0 BHECEHUM
WN3MEHEHWNI B OTAeNbHble 3aKOHOAATeNIbHbIE aKTbl
Poccuinckon ®epepaumnm». [JaHHaa HoOpma, HUKOr4a
He NPVMEHABLUAACA B OTHOLLEHWM MOPCKNX CYAOB
paHee, ABnAeTCA paKTUUecKn obecneynTenbHON
MepOW, HanpaB/IeHHOWN Ha BO3MOXXHOCTb obpalLe-
HWA rocy4apCTBOM B3blCKaHWUA Ha CYAHO KakK Ha To-
Bap, B OTHOLIEHWW KOTOPOrO He bl yrayeHsl
TamoXKeHHble nnatexkun. CyaebHbin npouecc no npu-
3HaHWUIO apecTa cyaHa “Magellan” Kak ToBapa 3a-
BEPLUNSICA B NEPBON MHCTaHLMK 6€3 ocnaprBaHua
B BbilwecToAwme cyabl (geno N2 A53-27078/2019),

. NYBJINKALUN

O[HAKO COObITVA B paMKax OCHOBHOIO criopa no o6-
paLLeHMIo B3bICKaHUA Ha CyAHO Pa3BUBanmnCb Kpam-
He Henpepgckasyemo (geno N2 A53-27770/2019).
MNepBasa MHCTaHLMA NOAAepKana TaMOXHIO 1 Bbl-
Hecsa, Ha Hal B3rNAg, 3aBeOMO HEUCMONHMMOe
pelieHmne, KoTopoe 6biNo OTMEHEHO CyfoM anes-
NAUMOHHOWN MHCTAHLUMK, HO CYA KaCCaUVUOHHOM WH-
CTaHUMM He COrnacunca C BbiIBOJaMu Cyfia BTOPOW
WHCTaHUMKM 1 cyen BbiBoabl ApOuTpaXkHOro cyga
Poctosckoi obnactu 6onee ybeantenbHbIMK, OCTa-
BVB €ro peLleHne B cune.

Hanb6onee abcypHbIMU ABAAIOTCA apecThbl, Ha-
KnagblBaeMble Ha MOPCKME 0OBEKTbI MPAaBOOXpPa-
HUTeNIbHbIMK OpraHamu 1 cygamu obuen ropuc-
OVKLMM B paMKax BO30YyAeHHbIX NpOTnB dpusnye-
CKUX N1L YronoBHbIX gen. Tak, B 2019 r. B MOPCKOM
nopty PoctoB-Ha-[loHy B pamKax BO30Y»KAEHHOro
YrONOBHOTO fena Obin HaNIoXeH apecT Ha MOPCKY0
6apxy, cnefoBaBLUyto TPaH3UTOM 13 Kacnmiickoro
MopA B YepHoe. XogatancTsoBas nepej cyaom
O HaNOXeHUW apecTa, C/IeACTBEHHbIE OpPraHbl
MOTVMBMPOBaN CBOK NPOCbOY HEOHXOANMOCTbIO
TaKoOW KpanHeln mepbl B CBA3U C BO3MOXHOCTbIO
KOHpUCKaumm (obpalleHuns B LOXO4 rocyaapcTaa)
6GapXn Kak opyaus (CpeacTBa) COBEPLUEHUS npe-
CTYNNeHNA, BO3MOXKHOCTbIO UCMONIHEHUA TPak-
[AHCKOro MCKa B YacTW B3blCKAHNA TaAMOXKEHHbIX
nnatexken, He yniayeHHbIX POCCUNCKUM opugmnye-
CKM JILIOM 32 BPEMEHHbIN BBO3 JaHHOW Gap»Ku.
BmecTe ¢ Tem KntoueBol ocobeHHOCTbIO CT. 104.1
YK PO aBnaetca npuHagneXxHocTb cO6CTBEHHO-
CTn o6BMHAEMOMY — Pu3nyeckomy nuuy. B pac-
CMATPMBAEMOM e Clyyae 6apka nprHagnexana
Ha npaBe cO6CTBEHHOCTM MHOCTPAHHOW KOMMaHuu,
He MMeloLL e HNKaKoe OTHOLLIEHWE K YTONOBHOMY
aeny. PelweHne cyga nepBon MHCTaHLUMN O Hanoxe-
HMW apecTa Ha MHOCTPAHHYI0 6apXKy Kak Ha opyane
(cpencTBO) CcoBepLIeHMe NpecTynieHnsa 6bino oT-
MEHEHO CYyAOM anenIAUMOHHON NHCTAHLMN KaK
HeO06O0CHOBAHHOE N HE3AKOHHOE.

Kpome TOro, poccminckime npaBooXpaHuTebHble
OpraHbl B pegKux cnyyasax NpUMEHAIOT NHYI0 orpa-
HUYNTENbHYIO MepPy B OTHOLIEHM MOPCKUX CyAoB
1N 0OBEKTOB — «apecT» B KauecTBe BeleCTBEHHOIo
JoKazaTenbcTBa. [logobHbI MexaHU3M bosee Tou-
HO Ha3blBaeTCA NPU3HaHNEM NPeaMeTa B KauecTBe
BELLEeCTBEHHOrO oKa3aTeNbCcTBa 1 NprobLLeHeM
€ro K MmaTepuanam gena. Bmecre ¢ Tem npumeHeHune
NnofoOHOM 3K30TNYECKOW Mepbl, AeNCTBUTENBHO,
NOTNYHO B pamKax Aesl O CTOJIKHOBEHUMN WU He-
CYaACTHbIX CyYasax Ha CyaHe AnA npeciefoBaHumA
€VHCTBEHHOW LieNIn — COXPaHeHMA C/iefoB NHUN-
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LEeHTa NN NPeCTYNNIeHNsA, HO ABHO He B paMKax
YFONOBHbIX e O B3bICKaHUM HeYMiayeHHbIX TamMo-
MKEHHbIX NnaTexen NIy Hanoros, BO30YXAEeHHbIX
npoTtus ¢pusnyeckmx nuy. B niobom cnyyae npusHa-
HMe CyfHa B KauecTBe BelLeCTBEeHHOro AoKasaTeslb-
cTBa (baKTMUeCKM apecT) fOMKHO ObITb BpEMEHHOW
MepOoW, TaK Kak cfiefibl t060ro npecTynieHuns unm
VHLUMAEHTA MCYe3aloT, XOTA POCCUICKME NPaBOOX-
pPaHUTEeNbHbIE OPraHbl CYNTAIOT MHAYE, N apecTbl
nopgobHoro poga MoryT obpemeHATb CyAHO rogamu,
MoKa He 3aBepLUNTCA yronoBHoe feno. MNoxoxasn ab-
CYpPAHas NPaKTUKa NPUCYTCTBYET TaKXKe 1 B APYruX
CTpaHax, Hanpumep Ha YKpauHe (apecT T/x «Huka
CnvpunT» B KauyecTBe BELLeCTBEHHOrO JoKa3aTesb-
cTBa 3a 6nokupoBaHve KepueHCKOro nposnuaa).
MNpaKTnka apecTtoB MOPCKUX CyAOB rocynap-
CTBEHHbIMUW OpraHamu COXpaHAeTCA N B HACTOA-
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wee Bpems. He Tak JaBHO POCTOBCKOW TaMOXHel
OblN1 HANOXEH apecT Ha TaHKkep «AnekcaHap Lle-
MaruH», COGCTBEHHUKOM CyAHa AeliCTBUA TaMOX-
HY 6b111 06XKanoBaHbl B cynebHOM nopagke (aeno
Ne A53-494/21), onHako Npou3BOACTBO ObIIO Npe-
KpalleHo Mo 3aABJIeHMIO CyfoBajesbLa.

BbllwenpuBeneHHble NprMepbl apecToB Cy0B
CBUAETENbCTBYIOT O TOM, YTO CyAoOBNagenbLam,
B OO/bLUEN CTENEHN MHOCTPAHHbIM, HEOOXOAUMO
yunTbiBaTb TOT $paKT, uto B Poccmm cygHo moxeT
6blTb apPeCTOBaHO He TONbKO MO MOPCKOMY Tpebo-
BaHMIO B KauecTBe obecneunTenbHom (Mnun npeasa-
puUTeNbHOW 06ecneunTenbHOM) MEPbI, HO 1 B LIENSIX
NCMNOJSIHEHUA BbIHECEHHOIO NMPOTUB COOCTBEHHMKA
CyQHa peLleHns CyAa, a TakxKe pasfiyHbIMU rocy-
LAapPCTBEHHbBIMY OpraHaMu — B paMKax AeNCTBYOLLNX
HOpM Ny6nMYHOro npasa. ®



Andrey V. Lopatin,
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Non-maritime Claim Arrest
of a Vessel in the Russian Federation

n practice, there are many situations a ship is
seized within the jurisdiction of the Russian
Federation for claims that are not maritime. For
the majority of ship owners, especially foreign ones,
the availability of such an option for the arrest initia-
tor in the context of international laws is still absurd.
The Merchant Shipping Code of the Russian
Federation clearly states that a vessel can be ar-
rested only for maritime claim. At the same time,
Article 388 of the Merchant Shipping Code of the
Russian Federation, which establishes the author-
ity for such an arrest, makes several reservations
and significantly expands the list of cases in which
a ship can be arrested or detained. It is worth im-
mediately making a reservation that although
the author does not consider arrest and detention
as the same measure of restrictions on a vessel,
this article will touch upon both institutions of en-
cumbrances.

The first exception is the right of harbor mas-
ter to refuse to issue a permission for the vessel to
leave the seaport due to the ship’s unsuitability for
navigation, violation of the requirements for load-
ing, supplying the ship, manning the ship’s crew
or the presence of other defects of the ship that
endanger the safety of its navigation and life or
health of people on board or the threat of caus-
ing damage to the marine environment, as well as
non-compliance with the requirements in the field
of labor relations in maritime navigation, violation
of the requirements for ship documents, instruc-
tions of the sanitary-quarantine and migration

services, customs, border authorities of the federal
security service and others authorized state bodies,
non-payment of the established port dues. All of the
above cases may be grounds for refusal to issue
a permission for the vessel to leave the seaport. In
the event that the vessel is unfit for sailing, deficien-
cies or violation of labor law requirements (for ex-
ample, non-payment of wages), there is also an ad-
ditional ground for detention (code 30 - detention)
of the vessel by the port state control of the port
of location within the framework of, for example,
Paris Memorandum of Understanding on Port State
Control. In most cases, it is possible to remove such
a restriction only after eliminating the identified
reasons of detention. In case of disagreement with
the results of the inspection and detention, the ship
owner has the right to challenge the actions of the
harbor master using administrative or judicial proce-
dure. However, the number of complaints filed and
the percentage of satisfaction of such complaints
are very low, since in most cases the violations are
indeed confirmed (see, for example, case No. A42-
10501/2017).

The second exception is the possibility of using
the seizure of a vessel for the purpose of enforce-
ment of a court arbitration that has entered into
legal force. This exception can be formally divided
into two types — an arrest imposed by a court and
an arrest imposed by a bailiff officer.

The current procedural legislation provides
the court with the right to take any interim measures
not prohibited by law against vessels for the pur-
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pose of ensuring the enforcement of court decision
or arbitral award. The Arbitration Procedure Code
of the Russian Federation both (Article 100) and
the Civil Procedure Code (Article 213) have a brief
description of the rights granted to the courts, but
this is explained by the similarity of the procedure
with the adoption of interim measures. Also, rules
of the current procedural legislation of the Russian
Federation do not contain a direct prohibition on
arrest of a vessel for the possibility of enforcement
of a court decision on recovery of amounts that are
not a maritime claim. In the framework of the case
No. 2-981/2017 (Zheleznodorozhny District Court
of Rostov-on-Don), a compensation (damage) was
recovered from a foreign company for unpaid wages
to crew members who were not employees of this
company, but within the framework of enforce-
ment proceedings it was stated that defendant had
owned several vessels. An application was submit-
ted to the court for the seizure of the vessel entered
the seaport in accordance with Article 213 of the
Civil Procedure Code of the Russian Federation, but
the application was refused due to the applicants’
failure to prove the proportionality of the require-
ments for the value of the vessel. At the same time,
in its ruling, the court directly confirmed the pos-
sibility of using an arrest in relation to the vessel
under this article of the Civil Procedure Code of the
Russian Federation.

Arrest for the purpose of enforcement a court
decision can also be imposed by bailiffs. In order to
enforce the judgment of Zheleznodorozhny District
Court of Rostov-on-Don No. 2-2647 / 2017 a vessel
was seized by the bailiff officer as a property of the
debtor in accordance with Article 80 of the Feder-
al Law of 02.10.2007 No. 229-FZ “On Enforcement
Proceedings”.

A precedent case is also the arrest by bailiffs
of the city of Astrakhan of tug of a foreign compa-
ny in the framework of enforcement proceedings to
recover debt for the laid-up of the tug. The foreign
shipowner challenged (case No. A06-2754/2017)
the actions of the bailiffs on tug seizure before
the court, however, having received a negative court
decision the actions of bailiffs were recognized as
legal. The court noted that in this case the bailiff
had seized the debtor’s property in order to ensure
the enforcement of the court decision containing
claims for tug as property. The possibility of such
actions, as well as the possibility of demanding
the necessary information is directly provided for
by law (part 1 of Article 64 of the Law on Enforce-
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ment Proceedings, part 2 of Article 12 of the Law
on Bailiffs).

Another one exception to the rule is the right
of state bodies to arrest a vessel and cargo pro-
vided by legislation of the Russian Federation. Ar-
rests of this kind occur with a certain frequency in
the South of Russia and are used mainly by customs
and border control services, in rare cases and by
enforcement authorities. The main feature of ar-
rests imposed on vessels by customs authorities in
the framework of cases of administrative offenses
is the impossibility of replacing the arrest with an-
other security measure, for example, a bail. This cir-
cumstance significantly worsens the position of the
shipowner in connection with long periods of stay-
ing of vessel and incurring costs for its storage or
anchorage on the road of seaport. Arrests of this
kind are especially painful for vessels flying a foreign
flag, since given the special border and customs
regime, a foreign ship can stay in limited berthing
areas — roads and berths with open customs and
border regime. As in case with the possibility of ar-
resting a vessel for maritime claim against a bare-
boat charter charterer, the legislation of the Russian
Federation on administrative offenses and customs
law of the Eurasian Economic Union allows arrest
of a vessel regardless if the offender is the owner
of the vessel or not.

The classic examples of the arrests of ships by
the customs authorities in recent years have been
cases of administrative offenses related to the mv
“Veres” (flag of Saint Vincent and the Grenadines),
mv Magellan (flag of Saint Vincent and the Grena-
dines), the fleet of Crystal Marine LLC.

At the same time, in practice, there are also
positive examples of release of vessels from arrests.
In the framework of the case No. A06-11436/2019
commercial courts found illegal the actions of the
customs authority on seizure of auxiliary fleet ves-
sels“Marinus’, “Tethys", “Capella’, “Surveyor”in terms
of a ban on their use for their intended purpose.
The courts of three degrees found that the customs
did not prove the fact of uncontrolled movement
of ships across the Caspian Sea and that further
authority to use and dispose of vessels could lead
to the loss of items of administrative offenses. This
and so far the only example at the moment testifies
a slight change in approach of Russian courts to
cases of this kind. Within the framework of the given
example, the courts not only supported the ship
owner, giving him a chance to keep the company
and continue to carry out commercial activity, but



also slightly changed the negative trend of recent
years in cases of administrative offenses related to
such a complex object as a sea vessel.

Another innovation of recent years is the possi-
bility of seizure by customs authorities of vessels as
goods for which customs payments have not been
paid. A sad example here is also mv Magellan (the
flag of Saint Vincent and the Grenadines), whose
confiscation and arrest were canceled on June 28,
2019, but three weeks later it was again arrested
by the customs as a goods under Article 78 of the
Federal Law “On Customs Regulation in the Rus-
sian Federation and on amendments to certain
legislative acts of the Russian Federation” dated
03.08.2018 No. 289-FZ. This provision has never
been applied to sea-going ships before, it is ac-
tually an interim measure aimed at the possibility
of the state levying a claim on a ship as a goods for
which customs payments have not been paid. The
litigation on recognizing the arrest of mv Magellan
as goods No. A53-27078/2019 ended in the first
instance without being challenged by the higher
courts, however, the events under the main case
No. A53-27770/2019 concerning the foreclosure
on the vessel developed extremely unpredictably.
The first instance supported the customs and is-
sued, in our opinion, an unenforceable decision
which was revised by the court of appeal, but
the court of cassation did not agree with the con-
clusions of the court of second instance and
the conclusions of the Commercial Court of Rostov
Region were upheld.

The most absurd are the arrests imposed on
vessels and floating objects by law enforcement
authorities and magistrate courts in the frame-
work of criminal cases initiated against individuals.
In 2019, in the seaport of Rostov-on-Don, within
the framework of commenced a criminal case an
arrest was imposed on a sea barge that had been
floated from the Caspian Sea to the Black Sea. In-
vestigating authorities motivated their request
for imposition of an arrest by the need for such
an extreme measure in connection with the pos-
sibility of confiscation (turning into state revenue)
of the barge as a remedy of committing a crime,
the possibility of executing a civil claim in terms
of collecting customs payments which were not
paid by a Russian legal entity for the temporary
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import of this barge. At the same time, a key feature
of Article 104.1 of the Criminal Code of the Russian
Federation is the ownership of property by the con-
victed - an individual. In this case, the barge was
owned by a foreign company that had no connec-
tion to the criminal case. The decision of the court
of first instance to seize the foreign barge as a reme-
dy of committing a crime was canceled by the court
of appeal as unsubstantiated and unlawful.

Also, Russian law enforcement authorities in rare
cases apply another restrictive measure in relation
to motor vessels and floating objects — “arrest”
as an evidence. Such a mechanism is more accu-
rately called the recognition of an object as ma-
terial evidence and its attachment to the case file.
At the same time, the application of such an exotic
measure is indeed logical in the framework of cases
of collisions or accidents on vessels for the pursuit
of the sole purpose — to preserve traces of an in-
cident or crime, but clearly not in the framework
of criminal cases on the collection of unpaid cus-
toms payments or taxes initiated against individuals.
In any case, the recognition (in fact, arrest) of the
vessel as evidence should be a temporary mea-
sure since the traces of any crime or incident tend
to disappear, although Russian law enforcement
authorities think otherwise and such arrests can
burden the vessel for years until the criminal case
is completed. A similar absurd practice is also
present in other countries, for example in Ukraine
(arrest of mv “Nika Spirit” as evidence for blocking
the Kerch Strait in 2019).

The practice of arresting vessels by state
continues and nowadays. Not so long ago, Rostov
customs seized the tanker “Alexander Shemagin”.
The owner of the vessel appealed against the cus-
toms actions in court, however, within the frame-
work of case No. A53-494/21 the proceedings were
terminated at the request of the shipowner.

The above examples of arrests of ships indicate
that shipowners and especially foreign ones, need
to take into account the fact that vessel can be ar-
rested in Russia not only on a maritime claim as an
interim (or preliminary interim) measure, but also in
order to fulfill the imposed against the owner of the
vessel by a court decision as well as by various state
bodies within the framework of the current norms
of public law. =
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Feoprun NpuwinH,

OCHOBaTesb 1 ANPEKTOP NEPBOro POCCUNCKO-aHINICKOrO
cTpaxoBoro 6pokepa B JloHgoHe —“Oakeshott” («OyKLIOTT»)

[Tonnc No CcTpaxoBaHUIO XXU3HU

LLleHOU B MUNNNApA, UHBECTULUMOHHAA
MaLLUMHA sBpemeHU, unm C yem
npuxoantca 60poTbCa XpynKkow
»XeHLWwKnHe, AMaHAe bnaHK

I/l TaK, AaHO: KOMMaHWA CTpaxoBasa KOMMO3WTHas,
N PUCKOBBIM, U KN3HW CTPaxOBaHUEM 3aHU-
MaeTtcA. Takux Tenepb coBcem mano B bputanumn.
BoT Ta, roe a pabotan - “Black Sea”, nHroccTpa-
XOBCKafA «fo4Ka» — Takon 6bina. “Legal & General”
TOXKe «KOMMo3uT». “RSA” Takas, HO ee MOryT ceryac
pasgenutsb.

“Aviva” nctoputo Beget ¢ 1696 r. CHavyana 6bina
0o6LecTBOM B3aMMHOro cTpaxoBaHua — “Hand in
Hand Insurance Society”. Bolpocna nog mapkoum
“Commercial Union”. NoTom nocnenoBasno HeCKOJb-
KO CIMAHWI B KOHLe XX B. B Tom uncne c obLectsom
B3auMMHoro ctpaxoBaHua “Norwich Union”. Pewunnun
BCEM YroAuTb U Ha3Bany 06beVHEHHYO KOMMaHMo
“CGNU”

“CGNU” > “Aviva”

AHrIMyaH o6oxato 3a KPaTKOCTb 1 OCTPOyMUue
B onpepeneHunsax. Bnepsbie 3a 50 net obyueHus ysu-
Lien BblpaxkeHne «andaBuTHbIN cyn» (the alphabet
SOuUp) — TaK MOXHO Ha3BaTb J1Il060e Hallle CoKpalle-
Hue Bpoge AMHIP nnn BXYTEMAC. NiHBecTopam
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B IMEHOBaHUW CTPaXOBLLMKa «CYM» He MPUFAAHYI-
cA, — 1 B 2002 r. “CGNU” nepenmeHoBanu.

“Aviva”: «<Kn3Hb, POCT, XU3Hetobune», — Tak 3To
LOJIKHO 6b110 BOCMPUHUMATBCA.

KomnaHua sugHada. Co6cTBeHHO, B «CTpaxoBo
yactn Cnutn» go 1988 r., korga HedTenepepabaTbiBa-
ol 3aBog, T.e. New Lloyds, noctpowvnu, 6bin To5b-
KO 0AVH HebocKpeb. YepHbIi TakoW, CMeNo BbIris-
Aswuin. bbino Ha Hem HanucaHo “CU” (“Commercial
Union”). Bugenu 6ol Bbl ero nocse B3pbiBa B Cutun
B 1993 r... Hac B ropog nyctnnu yepes napy gHem —
1 cmoTpeTb 6e3 601K Ha 06BKUCLLIVIE TPAMKY, BbIOU-
Tble OKHa ClaBHoWM HalwHu “CU” 6bin0 TpyAHO.

Hy Tak mbl 0 gpyrom. He nomorno »usHentobum-
BOe Ha3BaHue “Aviva”. [evyanbHaa NCTOpMA LeHbl
akuun: ax 13 ¢yHTOB B 1998 I., B MOMEHT CINAHMA
“CU" ¢ “General Accident”. 2000-11 rog, npucoeanHe-
Hue obuiecTBa B3aMMHOro cTpaxoBaHua “Norwich
Union” - 7 yHTOB. YeTbipe roga Haszag, mapT
2017 r. - 5,36. Anpenb 2020 r. — 2,33. Ha momeHT
HanuvcaHuA ctatby B “The Times”, KOTOPYO Mbl B3A1K
3a OCHOBY Hauen, 22 deBpans — 3,26. 25 depans
2021 r.-3,72.



Oro. C ogHoW CTOpOHbI, NageHue 3a 4 roga c 5,36
[0 2,33 - B 2,3 pa3a. HO! 3a rog - pocT Ha 60%! 3710
Hemano. B uem npunynHa?

«Uepwe na ¢am!» Nwmte He NpoCTO XKeHLWu-
Hy — Chief Executive. [la TaKyto, UTO HE MOFOHUTCA
33 eXKeMUNHYTHbIMMK BblrogaMn. HauHeT nporpam-
My COKpalleHuA onepauun, cocpegoTtoyeHums
Ha CaMbIX Ba)KHbIX pblHKax. M, Kak BuauTe, yxe
fo6beTcA pe3ynbTaToB 3a NepBble BOCEMb MecA-
ueB paboTol.

AmaHpa bnaHk, 53 roga. Pykosoguna “AXA
Group”, dpaHLYy3CKOI CTPAXOBOW 1 MHBECTULMOH-
HOW rpynnow KomnaHuii, B Benvkobputanum n Up-
naHgmn. bbina B BbICLIMX SLIENIOHaX MeHeJPKMeHTa
Litopumxa. Moctynuna Ha paboTy B “Aviva” B AHBape
2020 r. Kak HEMCNONHUTENbHbIV ONPEKTOP, HO YxKe
yepes cemMb MecALEeB, Nocsie yxoga Mopwuca Tannoxa,
CTana rnasow. 3a AeBATb SIeT KoMNaHWA noTepsaAna
Tpex pykoBoauTenen, MOCKONbKY HY OOWH He CMOT
yb6eaunTb akLMOHEPOB B NPaBUbHOCTU BbIOPaHHOM
cTpaTeruu.

«KOMNaHUM HY>XHO BOXHOBEHWE, — TOBOPUT
bnaHk. — Ee HegaBHAA nctopma — cepura ownNboK
1 HenpaBWbHbIX Waros. bbino mHoro M&A (cnu-
AHUA 1 NOTNOLWEHUI), HO MHOT/E U3 HUX He [0-
6aBMNM LEHHOCTU KOMNAHUW. bbinyu nameHeHuns
CTpaTernyeckmnx HanpasseHui, He[oCTaTok GoKyca,
CMEHa NnJepoB, — a BCe 3T MOMEHTbI He XOpoLUn
415 No6OoI opraHn3aLmm».

Llenb bnaHk — «co3gaTb nnuo cTpaxosLyuka» (to
give a “voice” to the insurer), 3aHMmMaTbCs Kpocc-
CENJINHIOM, a TNaBHOEe — YNTU OT rNo6anbHbIX
aMObULNIA, yNPOCTUTL ONepauun.

AKUMOHepaM C/IOXKHO MOHATb, Kak MOXeT
bYHKUMOHMPOBATD MMraHT, NpogaroLwuii Becb Habop
MoJINCOB: OT CTPaxoBaHWA aBToOMoOOWeln 1 JOMOB
[l0 CTPAXOBaHWI KNU3HU 1N MEHCUOHHBIX cxeM. Llenb
BnaHk - yaanutb 3Ty HEMOHATHOCTD (to “demystify”
the organisation for investors).

YpesaTb guBunaeHabl

BaxxHo! brnaHK He 6ouTca cpe3aTb NnaTeXxn no
avBugeHaam. NMonnTnky Takyto OHa onpefensaeT Kak
rebasing: KOMNaHWA Havana N3MeHATb CBOE NNLIO,
CBOIO CTPYKTYPY, MHBECTOPbI AOSIXHbI NOTepneTb!
3a 2019-1 auBMAEHAbI HE BbiNavyMBaanNCb BOBCE:
COVID. Mpwn 3ToM AMaHa yBepeHa, UTo LieHa akLmm —
nokasatesnb nynbca KomnaHum (heart-rate monitor).

JocTnub XKenaembix NokasaTtenem Mo>KHO, CO-
CPeAoTOUMBLUNCD HA MaBHbIX pbiHKax. Ana “Aviva”
310 Bennkobputanusa, Mpnanana, KaHaga. A 3HauwnT,
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npuaeTca Nnpoaatb CBOW KOMMAHUK. YXKe NpuHecnn
5 mnpa dyHTOB Npofaku KomnaHvuii B CrHranype,
NHpoHesnu, Ntannn, loHKoHre, BbeTHame, Typumn.
Yxogut “Aviva” n n3 lMonbLun.

TonbKo BOT Npoparka onepauunin Bo GpaHuum
oKasasiacb oYeHb 3aTpyaHUTenbHow. MNogpobHocTn
6ynyT panee. iHTepecHeriwwme.

Kctatu, niobonbiTHO: gonru “Aviva” coctaBnsa-
nmn 9,3 mnpg ¢yHTOB. MNonyuns 5 Mnpg oT npogax,
“Aviva” ymeHblumna JONrv Tonbko Ha 1,5 mnpa.

Mocne npogax NpubbINb KOMMNAHUM COKPATUTCA
Ha TpeTb(!). Ho oHa cTaHeT 6onee 3¢ppeKkTUBHOM
C TOUYKUN 3PEHNA PAaCXO[0B 1 MPUNOKEHUA Kanu-
TanoB. A npunbbinb 3a 2020 r. cocTaBUT 2,8 MNpa
¢byHTOB. U cTatba B “The Times” 3akaHuMBaeTCA
coBeToM: «[lokynanTte akuum “Aviva”». Novemy?
lMoToMy, UTO «KOMMNAHWA NOKa3blBaET CEPbE3HbIN
nporpecc Nofj HOBbIM MEHEXXMEHTOM, 1 Mepcnek-
TVBbl OTAINYHbIEY.

MNapannenbHO N310XUM HOBOCTU: CTapenLuni
6puTaHCKUI cTpaxoBWwuk, “Royal Sun Alliance”
(RSA), 6bin npopaaH 3a 7,2 mapa GpyHTOB KOHCOP-
LUMyMy KaHaCKUX 1 AaTCKUX KOMMaHWI B Hos6pe
2020 r. RSA TOXe Obl1 <KKOMMO3UTOMY, MPOAABaB-
LM MOANCHI MO CTPAXOBAHUIO KN3HW 1 MO PUCKO-
BOMY CTpaxoBaHuto. HoBble nHBeCTOpbl cobupatoT-
CA pa3fennTb KOMMaHuIo.

COVID un «yganeHKa»

AmaHza roBopuT: «fl CMOTPIO Ha 3T HE6OCKPEebbI
[c 22 sTaxa Aviva City tower, uto HanpoTuB Lloyds
Bank] n By 3Taxkm nycTbix opucos. M gymato,
3TO He 3g0poBo. EcTb Bpema 1 mecTo ana pabo-
Tbl U3 goma. N gna pabotbl B oducax». Ho Bo3-
BpalLlaTb MFHOBEHHO BCEX COTPYAHUKOB B opuUc
BrnaHK He HamepeHa, XOTA AUCTaHUMOHHAaA paboTa
He nerka, a PyKkoBOACTBO OFPOMHOWN KOMMaHuemn
«Ha yfaneHke» — Tem 6onee. bnaHk nHorga npwu-
XOAUTCA fenaTb Buaeo-npeseHtaumm ana 800 co-
TPYZAHMKOB 3a pa3 yepes To, YTO OHa Ha3blBaeT video
walls. (Xopowee onpepeneHne! A cam cTan 3anu-
cblBaTb Ans “YouTube” nekunm n npoBoauTb Zoom-
KOHbepeHLMM 1 3HatO, KaK TPYAHO paclleBenTb
KoJsiner 1 Apy3en CKBO3b NayTUHY 3KpaHa.) «Ecnn Tbl
NHTPOBEPT, filenaTb 3To Tebe HeMpoCTo», — OTMeYaeT
bnaHk.

Kak cneacteme nangemun COVID, 100 mnH
¢dyHTOB Y6bITKOB (165 — O NepecTpaxoBaHus)
OnJayeHbl, CTPaxoBaTenu He nogasanun UCKK, B TO
BPEMA Kak KNUEHTbI APYrMxX KOMMaHUM 3T fenanmu
nonropa Hasap.
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CTpaxoBLNKOB HEYACTO NOGAT

AmaHpga roBopuT: «Mbl — He Ta opraHusauus,
YTO He 3a60TUTCA O CBOUX CTPaxoBaTeNAXx, HO, YBbI,
CTpaxoBaTesny BCerga CYMUTAloT, YTO CTPaXOBLUUKU
He NNaTAT No y6bITkaM». He TonbKo Ha BocToKe EB-
porbl 5TO NPOVICXOAMT. ..

Tyédnu Ha Kabnykax

HemHoro o [lame. Ham Tak He xBaTaeT NPOCTbIX
XnsHeonuvcaHui. Y “The Times” «ux eCTb».

Pogunacb 8 aBrycta 1967 r. 3amy»kem. OKoHuMna
LKony B Yanbce. V3yyana nctopuio B yHuBepcuTtete
JNneepnyna (coBcem He NnpodunbHoe obpazosaHuel),
3aTem nonyumna MBA B Jlupace. MepBasa pabota —
B CaJ/IOHe NpoKaTa B1aeoKacceT. KmBeT B Xamnwmpe
(pocKoLLHO, HO faneko ot JlToHAoHa). KHur He unTaer,
He ycneBaeT — TOMbKO raseTbl. My3bIKy ciywaeT n3
80-x rogos. [NocnegHun otnyck — B 2018 1. B ABCTpa-
nun. Meutaet nposectu Poxpaectso B Hblo-Mopke.

PaboTtaeT 13 goma no NATHMLAM, UHOTAA MO MNo-
HepenbHMKaM. Pabouyto Hegento NPOBOAUT BAANM
oT goma (1 gouepen), B JloHgoHe. Komnanua nna-
™MT en 2,500 GyHTOB B MecAL, Ha apeHay KBapTupbl,
Ho BbnaHk meuTtaeT KynuTb cobcTBEHHYO. (To ecTb
npwv 3apnnate B 1 MiH GyHTOB Mtoc 60HYCbI BTOPOW
noM B CUTK — MOKa TONIbKO MeuTa.)

BcTaeT B 5 yTpa, AenaeT 3apAaKy, B opuce okasbl-
BaeTcs B 7:15 v HaxoauTcst Tam o 19 yacos. YTobbl
OCTaBaTbCA SHEPrUYHON, €341T Ha Beniocunepe. bo-
nenblmua peréu, npesungeHt MNpodeccrmoHanbHOro
coto3a perbu Yanbca.

HaumHana Kapbepy bnaHk umeHHo B “CU’ TaK
YTO Celyac no oLyLleHNaM Kak 6yaTo BepHynacb
nomoni (homecoming). Eil He ucnonHunocb un 30,
Korga oHa CcTasia NepBOW XeHLUMHOW — pyKoBoAUTe-
nem dunmana Bo Bcen cTpykType “CU” MNMonyuvaeTcs,
YTO B KOHLLe 90-X roaoB Ha 3anaje *KeHLWMH NoYTn
He ObIIO B PyKOBOACTBE CTPAxOBLUMKOB. MIHTepec-
Ho! Y Hac, B BocTtouHow EBpone, 6bin1. 3TO BCe, UTO
HY>KHO 3HaTb O «3anagHom pemuHn3me». boproTtca
TaM 3a TO, UTO Y Hac, «TyT, Ha BocToke», ye HopMa.

B cepepmHe 90-x rogos brnaHk npegoctaBuiv ma-
LWIKHY OT KoMnaHuu, “Renault Lagoon”. Ceyac oHa
BoauT 6enbii “Porsche 9117 n “Tesla”. lobuT Hape-
BaTb KPOCCOBKM, HO Ha paboTe HOCUT Tydnn Ha Ka-
6nykax, B «TButTepe» 30B8eT cebs @Amandas_Shoes.
(«Tydnm Ha kKabnykax» — npocTo heels. [osTomy Mou
aHrN0-BOCNMTaHHbIE fOYepPU FOBOPAT NO-PYCCKU:
«f1 HapeHy Kabnykny». Cmex! U oTpaxeHwne Toro, 4to
«KabNyKn» Tenepb HOCAT Peako... YBbl!)
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Y bnaHk gBe gouyepu, 18 n 14 neT, BbIXOAUT, POXK-
AeHHble B 35 1 39 nert. (YBbI, Tenepb HOpMa — 3TN
«no3gHue» pogdbl.) «f gymaro, 4to NocTynuna He-
NpPaBUSIbHO, B31B TOJIbKO TPW HeAeNv OTNycKa nocne
poXAeHuna BTOPOW Jouyepun», — roBopuT AMaHAaa.
OHa Torga TonbKo npuwna Ha paboty B “Towergate”,
KpYnHyto 6poKepcKyto KOMNaHKIo, 1 CTaBuia paboTy
npesbiLle Bcero. bnaHk 06bacHAeT: <HaBepHoe, 3TO
Bce mou Bannunckue (Welsh) KopHu: Tbl 3HaeLwb,
yTo Tbl BepeH aeny» (“you feel you've committed
to something”).

MHBecTLUMOHHAA MalLUMHa BpemMeHn

JTio6onbiTHelWas nctopusa: bblia BEPOATHOCTb
noppbiBa BCcex AencTeum bnaHk Bcero ogHnMm mono-
AbiM yenoBekoM — Makcom-IpBe Mopxem 31 roga
oTpoay, dppaHLy30M.

Ero mana Kynun mecto B UHBECTULIMOHHOW MaLLm-
He BpemMmeHu. «<4enoBek, KOTOPbI He MOXeT noTe-
PATb Ha MHBECTULMAX» — TaK ero Ha3blBatoT (The man
who's investments can’t lose). Torpa, B KoHue 1990-x,
@OpaHuuma 6bin1a «OTCTaNION» CTPAHOW B MiaHe MH-
bOopMaLMOHHBIX TEXHONOTUIA. [T03TOMY CTPaxOBLLM-
K1 npogasanu noaucel... Cours connu. OguH 13 Ta-
KUX NONINCOB, UMEIOLLMXCA Yy Mecbe PKoprKa, OLieHeH
B 1 mnpg eBpo. BepHee, ero BbiIkynHaa CTOMMOCTb
TaKoBa.

“Aviva” nonyunt oT npogaku GpaHLy3CcKoro dpu-
nunana komnanum “Aéma Groupe” 3,2 mnpg GyHTOB.
Ho HepackpbiBaemyto YacTb 3TOro goxoga “Aviva”
LOJIKHA «OTIOXKNUTb B CTOPOHKY». Ecnin o6a3atensb-
CTBa MO NMoJIMcam BPOAE TOro, UTO eCTb y Mcbe Mop-
a, OKaXKyTcA BblLLe 3annaHnpoBaHHbIX, “Aviva” npu-
AeTcA fgonnayvmBaTb.

Kak 310 nonyunnocb? Ewe B 1980-x rr. ppaH-
Lly3CKMe CTpaxoBLuKK, BKtovan “Abeille Vie’, ctann
npeanaraTb 4OroBOPbl C OrOBOPKOW “known price
arbitrage” (a cours connu — «<NO-N3BECTHOMY KypCy»).
OHa npefocTaBnAna 3aWwuTy OT PbIHOYHBIX Koneba-
HWI LieH Ha akumn. PaboTano 3To Tak: MHBECTOP MOT
KynuTb LieHHble 6ymaru no Kypcy... Ha Bocemb gHen
paHee OHA MOKYNKM.

Bbl cnepgute 3a ueHon, ckaxkem, “Aviva”? bbina
2,30 B npownyio cpegy. CerogHa — BTOPHUK, akL1m
npogatotca no 3,50. Bbl nokynaete 1 MiH akuuin
(cTonbko He NpofaayT, Npasga) cerogHa. [Mnatute
2,3 MJTH GYHTOB. A OHW Y3Ke cerofiHA CTOAT 3,5 MITH.
Ha ogHol onepauun — 1,2 MAH NpU6GbLIIY rapaHTu-
pPOBaHHOW, 1 fienaTb HNYEro He Hago.

Y:ke B Hauane XXI B. dpaHLy3CcKMe CTpPaxoBLym-
K1 pa3obpanncb, Kak oHu owmnbnucb. “AXA”, “AGF”
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Value of new General
business insurance
prems
2019 £828 m £7 bn

Iva

Assets under
management

Capital
surplus

Nine months to the end of September

Chart: The Times and The Sunday Times - Source: Refinitiv

1 npoune KMHYANCb BblKynaTb 3TW MNOANCHI Y CBO-
nx cTpaxoBatenen. “Aviva” npuobpena “Abeille Vie”
B 2002 r. I B uem HIaHC cours connu, o4eBNAHO,
He pa3sobpanachb. MNpaBaa, cokpaTuia CNNCOK BO3-
MOXHbIX MHBECTULNI. VI cTana OTKa3biBaTbCA Bbl-
NOJIHATb YKa3aHUA O MOKYMKe LieHHbIX Oymar.

Mownwn cynebHble nckn. Cemba PKopx Kynuna
MOMNCbI cours connu AnA CBOUX TPOUX AeTen. Yxe
B 2002 r. oHa nogana B cyg Ha “Aviva”. Monogon
Makc-2pBe, Kak TONbKO eMy CTYKHYno 18, nogknto-
unnCa K npoueccy.

Ha 2021 r. dpaHLy3cKmne cyabl NPUHANW NO MeHb-
wen mepe 50 cynebHbIX pelweHnn npotue “Aviva”
(®paHumsa). Mcbe Mopx golwen ao KaccaunmoHHo-
ro cyna OpaHuun, nprsHasLiero nogobHblie nonm-
Cbl CTPAaxOBaHUA »KN3HW IOPNONYECKN 3aKOHHbIMM
n obaAzatenbHbiMU (binding under French Law). Og-
Hako Tenepb PKOp>KY NpeAcTonT BbIUrpaTb CyAbl,
yTOObI AOKA3aTb HaNINYLMEe CBOUX NPETEH3UI 1 OLle-
HUTb NX pa3mep.

loBopuTCA, uTO Ha “Aviva” noganu NCKM No Kpam-
Heln mepe 30 aeprkatenein NogoOHbIX MOMNCOB, a BO-
o6Lue 3TX AeNCTBYOLMX KOHTPAKTOB MOXeT ObITb
HeCKONbKO TbicAY. B cBoux oTueTax “Aviva” petanen
Mo 3TOM MNO3ULMN HE JAET, 3@ UTO €€ KECTOKO Kpu-
TUKYIOT.

Lindpo!

LUndpbl Ha pucyHKke Bbiwe — 13 “The Times”
CMmeLlHo, KaK fjaxe CoNnmAaHble 3anagHble n3gaHus
nyTatoTca B uncnax. War otT munnnoHa go munnu-
apfa ana MHOrmMx Henpeogonumblii. Hy nocyaute
camu: “Aviva”, 2019-2020 rr. CroMMocCTb HOBOFO 613-
Heca (value of new business) — He coBcem NoHMMalo,
MPW3HaTbCS, YTO 3TO Takoe. HoBble KNnveHTbI 3a roa?
Torga nouemy value, a He c6op npemun? Lndpsol: 828
1 714 mnH pyHTOB. To ecTb B 2020 r. HOBOro H6r3Heca
CTano MeHblue,

C6op npemumn no puUckoBOMY CTPAXOBAHUIO —
7 n 7,1 mnpg ¢oyHTOB. TOo €CTb MONOBMHA, CKaXeM,
POCCUINCKOro CTPAax0OBOro PbiHKA — OfHa KOMMaHKA,
NpUYEM TOJIbKO PUCKOBAsA €e YacTb.

Capital surplus - unctole ¢oHabl. C 12 go
11,8 mnpg ¢yHTOB. Oro.

W HakoHew, — 3a uTo A “The Times” noxypwun, —
aKTUBbI B yrpaBnieHnm (assets under management).
501 mnaH - 522 mnaH. HY HE MOXET 3Toro 6biThb.
O munnuappgax, KOHeYHo, ngeT peyb, NOTOMY UYTO
y CTPaxoBLUMKa C MONOXKNUTENbHbIM canbo 6anaHca
B 12 mnpp akTUBOB nopj yrnpasneHuem B 0,5 mnpg
He MoXeT ObiTb. A BOT B MOATPWINIMOHA —
BMOJIHe. =
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Managing Director at Oakeshott Insurance

Billion Life Insurance Policy,
Investment Time Machine,
or What a Fragile Woman,
Amanda Blanc, Has to Fight

0, given: a composite insurance company, and is

engaged in risk and life insurance. There are very
few of them in Britain now. This is the one where
| worked - “Black Sea”, Ingosstrakhovskaya daugh-
ter — that was. Legal & General is also a composite.
“RSA”was, but it can now be divided.

Aviva. The history dates back to 1696, at first it
was a mutual - “Hand in Hand Insurance society”.
Grew up under the brand name “Commercial Union".
Then there were several mergers at the end of the
20th century. Including with the Norwich Union
mutual insurance company. We decided to please
everyone and named the united company “CGNU".

CGNU > Aviva

| love the English for their brevity and wit in
definitions. For the first time in 50 years of study
| saw the expression: “the alphabet soup’, so you
can call any of our abbreviations, such as AMNGR
or VKHUTEMAS. Investors in the insurer did not look
at the“soup”-and in 2002, “CGNU" was renamed.

Aviva. “Life, growth, love of life”. This is how it
should have been perceived.

The company is prominent. Actually, in the “In-
surance part of the City” until 1988, when the oil
refinery, that is, “New Lloyds” was built - there was
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only one skyscraper. Black, so bold looking. “CU”
was written on it - “Commercial Union”. You should
have seen him after the explosion in the City in
1993... We were allowed into the city in a couple
of days - and it was difficult to look at the sagging
rags, broken windows of the glorious CU tower
without pain.

Well, we're talking about something else. The life
name “Aviva” did not help. The sad story of the share
price: as much as 13 pounds in 1998, at the time
of the merger of CU with General Accident. 2000,
accession of the Norwich Union Mutual - 7 pounds.
4 years ago, March 2017 - 5.36. April 2020 - 2.33.
At the time of writing the article in “The Times’,
which we took as a basis for ours, February 22 -
3.26. February 25,2021 - 3.72.

Wow. On the one hand, the decline over 4 years:
5.36 / 2.33 - 2.3 times. BUT! Over the year - an in-
crease of 60%! This is a lot. What is the reason?

Cherche la femme! Look for more than just
a woman - Chief Executive. Yes, one that does not
pursue every minute benefits. Will launch a pro-
gram to reduce operations, focusing on the most
important markets. And, as you can see, it will al-
ready achieve results in eight months of work.

Amanda Blank, 53 years old. Lead AXA Group,
a French insurance and investment group of com-



panies, in the UK and Ireland. She was in the high-
est echelons of management in Zurich. She joined
Aviva in January 2020 as a non-executive director,
but after 7 months, after the departure of Maurice
Talloch, she became the head. In 9 years the compa-
ny has lost three managers, since none of them was
able to convince shareholders of the correctness
of the chosen strategy.

“The company needs inspiration”, says Blank.
“Her recent history is a series of mistakes and
wrong steps. There were many M&A (mergers and
acquisitions), but many of them did not add value
to the company. There were changes in strategic
directions, lack of focus, change of leaders - and
all these moments are not good for any organi-
zation”.

Objective Blank: to give a “voice” to the insurer.
You can translate - “create the face of the insurer.”
Engage in cross-selling. And the main thing is to get
away from global ambitions. Simplify operations.

It is difficult for shareholders to understand
how a giant that sells a full range of policies, from
cars and homes to life insurance and retirement
schemes, can function. The purpose of the Blank
is to remove this confusion, literally: to “demystify”
the organization for investors.

Cut dividends

Important! Blank is not afraid to cut dividend
payments. She defines this policy as “rebasing”:
the company began to change its face, its structure.
Investors must be patient! For 2019, no dividends
were paid at all: covid.

At the same time, she is confident that the share
price — the “heart-rate monitor” - is an indicator
of the company’s pulse.

Funds: Focus on major markets. For Aviva: UK,
Ireland, Canada.

This means selling your companies. The sales
of companies in Singapore, Indonesia, Italy, Hong
Kong, Vietnam and Turkey have already brought in
5 billion pounds. Aviva leaves Poland.

Only now the sale of operations in France proved
to be STRONGLY difficult. Details are below. The
most interesting.

By the way, it is curious: Aviva's debts amounted
to 9.3 billion pounds. With $ 5 billion in sales, Aviva
reduced debt by only $ 1.5 billion.

After sales, the company’s profit will be reduced
by a third (!). But it will become more efficient in
terms of costs and capital investment. And profit for
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2020 will amount to 2.8 billion pounds. Therefore,
the article in“The times” ends with a tip: Buy Aviva
shares. Why?

“The company is showing significant progress
under the new management and the prospects are
excellent”.

In parallel, news: the oldest British insurer RSA,
Royal Sun Alliance, was sold for 7.2 billion pounds to
a consortium of Canadian and Danish companies in
November 2020. RSA was also a “composite” selling
life and risk insurance policies. New investors are
going to split the company.

Covid and removal

Covid: “l look at these skyscrapers [from
the 22nd floor of the Aviva City tower, opposite
the Lloyds Bank] and | see floors of empty offices.
And | think it's not great. There is a time and place
to work from home. And for office work”. But Blank
does not intend to instantly return all employees
to the office.

Although working remotely is not easy, man-
aging a huge company “remotely”is even more so.
Blank sometimes has to do video presentations
for 800 employees at a time. What she calls “video
walls”is a good definition. | myself began to record
lectures for YouTube and conduct Zoom confer-
ences, and | know how not to just stir colleagues
and friends through the web of the screen.“If you're
an introvert, it's not easy for you’, says Blank.

Covid: £ 100m in losses (165 pre-reinsurance),
all paid, no insurers filed claims as clients of other
companies did six months ago.

Insurers are not frequently liked

“We are not an organization that does not care
about our policyholders, but alas, policyholders al-
ways believe that insurers do not pay for losses”.
This is happening not only in the East of Europe...

High heel shoes

A little about the Lady. We are so lacking in sim-
ple biographies. In“The Times"“they are”

Born on August 8, 1967. Married. Graduated
from high school in Wales. She studied history at
the University of Liverpool (not at all a specialized
education!), Then she received an MBA in Leeds.
First job in a video rental salon. Lives in Hampshire
(luxurious, but far from London). She does not read
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books, does not have time - only newspapers. She
listens to music from the 80s. The last vacation is
in 2018, in Australia. Dream: to spend Christmas in
New York.

Working day: works from home on Fridays, some-
times on Mondays. He spends his working week
away from home (and daughters) in London. The
company pays her £ 2,500 a month for an apart-
ment - but Blank wants to buy his own. (That is, with
a salary of 1 million pounds plus bonuses, a second
home in the City is still only a dream.)

Gets up at 5 am, exercises, in the office —at 7:15
am and until 7 pm. Rides a bike for recharging. Rug-
by fan, President of the Welsh Rugby Union.

Blank started her career with CU, so she feels
“homecoming” - like she returned home. She was
under 30 when she became the first female branch
manager in the entire CU structure. It turns out that
at the end of the 90s there were almost no women
in the management of insurers — interesting! We,
in Eastern Europe, were. That's all there is to know
about “Western feminism.” They are fighting there
for the fact that “here in the East” we already have
the norm.

In the mid-90s, Blank was provided with a car
from a company, Renault Lagoon. She now drives
a white Porsche 911 and Tesla. She likes to wear
sneakers, but wears high heels to work, calls himself
@Amandas_Shoes on Twitter.

(In parentheses, “heels” are just heels. Therefore,
my English-raised daughters say in Russian: “I will
wear heels!” Laughter! And a reflection of the fact
that “heels” are rarely worn now... Alas!).

Blank has two daughters, 18 and 14 years
old, comes out, born at 35 and 39 years old. Alas,
the norm now, these “late” births.

“I think I did the wrong thing by taking only three
weeks off after the birth of my second daughter”.
She had just started working at Towergate, a large
brokerage company, and put work first. “These are
probably my Welsh roots: you know that you are
committed to something” (“you feel you've com-
mitted to something”).

Investment time machine

A curious story. For Blank — the possibility of un-
dermining all her actions by one young man, Max-
Hervé Georges, 31 years old, French.

His dad bought a seat in the investment time
machine.“The man who's investments can't lose” is
what they call him.
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Then, in the late 1990s, France was a “backward”
country in terms of information technology. There-
fore, insurers sold policies...

Cours connu.

One of only such policies that Monsieur Georges
has is estimated at 1 billion euros. Rather, its re-
demption value is as follows.

Aviva will receive 3.2 billion pounds from the sale
of the French subsidiary of the Aema Groupe. But
part, not disclosed part of this income, Aviva should
put aside. If the obligations under policies like Mon-
sieur Georges turn out to be higher than planned,
Aviva will have to pay extra.

How did it happen? Back in the 1980s, French in-
surers, including Abeille Vie, began to offer “known
price arbitrage” (a cours connu) contracts. It provid-
ed protection against market fluctuations in stock
prices. It worked like this: an investor could buy
securities at the rate.... 8 days earlier than the day
of purchase.

Do you follow the price of, say, Aviva? It was 2.30
last Wednesday. Today is Tuesday, stocks are 3.50. You
buy 1 million shares (they won't sell that much, real-
ly) - today! Pay £ 2.3 m. And they already cost 3.5 mil-
lion today. On one operation - 1.2 million profit. Guar-
anteed, and you don't have to do anything.

Already at the beginning of the 215t century,
French insurers figured out how wrong they were.
AXA, AGF and others rushed to buy these policies
from their policyholders. Aviva acquired Abeille Vie
in 2002. And what is the nuance of cours connu -
obviously, did not understand. However, | have
reduced the list of possible investments. And she
began to refuse to follow the instructions to buy
securities.

Let’s go lawsuits. The Georges family bought
cours connu policies for their three children. Already
in 2002 she filed a lawsuit against Aviva. Young Max-
Hervé, as soon as he turned 18, joined the process.

For 2021, French courts have issued at least 50
judgments against Aviva France. Monsieur Georges
went to the Court of Cassation, which recognized
such life insurance policies as legally legal and
binding (binding under French Law). However, now
Georges (I am pleased to print this name) has to
win the courts in order to prove the existence of his
claims and assess their size.

Aviva is said to have been sued by at least 30 po-
licyholders. In general, there may be several thou-
sand of these existing contracts. In its reports, Aviva
does not give details on this position - for which it
is severely criticized.
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Aviva

Key figures

Value of new General Capital Assets under
business insurance surplus management
prems
Nine months to the end of September
Chart: The Times and The Sunday Times « Source: Refinitiv
Numbers Risk insurance premium collection - 7 and

The numbers in the photo are from “The Times”.
It's funny how even reputable Western publications
get confused in numbers. The step from a million
to a billion is irresistible for many. Well, judge for
yourself: Aviva, 2019-20.

The cost of a new business, “Value of new busi-
ness”— | do not quite understand, to admit what it is.
New clients in a year? Then why value, not premium
collection?

Figures: 828 and 714 million pounds. That is, in
2020 there are fewer new businesses.

7.1 billion pounds. That is, half of, say, the Russian
insurance market is one company, and only the risky
part of it.

Capital surplus — net funds. 12 — 11.8 billion
pounds. Wow.

And finally, for what | chided “The Times” — As-
sets under management. 501 million — 522 mil-
lion WELL CANNOT be like that. Of course, we are
talking about billions. Because, as an insurer with
a positive balance of 12 billion - assets under man-
agement of 0.5 billion cannot be. But half a TRIL-
LION - maybe. =
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AnekcaHppa UropeBHa AneKceHKo,
CTapLuni lopucT topuandeckon eupmol NAVICUS.LAW

Bo3melleHue Bpeaa, NPUYNHEHHOIO
OKpY>KawlLlen cpeae pa3nNMBom
HedTU ¢ cyaHa. 0cobeHHOCTHU
POCCMMCKOro npaBonpvMmeHeHunn

3arpﬂ3HeHV|e OKpYy»Katolen cpenbl Kakum 6bl
TO HU 6bINO CNOCO60OM TPAAULNOHHO BbI3bIBAET
OYpPHYIO peakLuio CO CTOPOHbI 06 ecTBa, ecnu
O TaKOM 3arpsA3HeHN CTano N3BECTHO LUMPOKOM
obuwecTtBeHHOCTU. [paBo Ha 6naronpuATHYO
OKpY»allLLyto cpefy rapaHTupoBaHO KOHCTUTY-
umen PO'. M HecMoTps Ha TO, UTO B MOBCEAHEBHOM
XU3HUW rpaxkaaHe B 60NbWINHCTBE CBOEM pefKo
3a[yMbIBalOTCA O HEOOXOAMMOCTIN COPTMPOBATb
MYCOP 1 COKPaTUTb KOMMYECTBO efUHOXAbI NC-
MoJsib3yeMOro niacTunka, coobweHuns ob ouepesn-
HOW TeXHOreHHOW KaTacTpode? Bce e cnpases-
NVBO BbI3bIBAIOT FHEB M TpeboBaHVe HalTU U Ha-
Ka3aTb BUHOBHMKa. O3ByuYMBaemble CyMMbl KOM-
neHcauum, paccuymtaHHble PocnpupogHagsopom,
KakyTCA BNOJIHE aieKBaTHOW NiaTo 3a nonpaHune
npuposabl.

Tem He meHee aHanu3 npouenypbl 1 CNocoboB
BO3MeLLEHVA BPea, NPUYMHEHHOTO OKpY»KatoLen
cpefe, NoKasblBaeT, YTO BbIBOA O NPaBOMEPHOCTH
1, rnaBHoe, 3P PEeKTUBHOCTN TaKOW KOMMeHcauumn
MOXEeT OKa3aTbCA NpeXxaeBpeMeHHbIM. B nepsyto

' Cr.42 KoHctuTyuun PO.

2 Hanpwumep, pa3nue Tonnvea B Hopunbcke B Mae — noHe
2020r.
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ouyepefb, MOTOMY, UTO TaKasa KOMMeHcaLmsa Hanpas-
NeHa npenMyLLecTBEHHO Ha oboralleHre bogxeTa
rocygapcTea. [leHexxHble CpefcTBa, BbinyiayvBae-
Mble 3a Bpe[ OKpyXatoLleln cpefe, MOryT BOBCe
He HanpaBnATbCA Ha ee BOCCTAHOBJIEHUE, C YEM
cornacuncs KC PQ3,

3aKoHoAaTenbCTBO 06 OXpPaHe OKpYyKatoLlen
cpefbl NpegycMaTpuBaeT [Ba Bua BO3MeLLeHNA —
B HaType (BoccTaHOBNEHME) MO0 AeHEXHY KOM-
neHcauuto. BoinnaTta nocnegHen pakTMyecku oT-
MeHseT 06A3aHHOCTb Yy BUHOBHMKA 3arpsisHeHUs
BOCCTAHOBUTb OKpY»KatoLLyto cpefy, HO 1 obA3aH-
HOCTb HanpaBUTb NOMyUYeHHble CYMMbl KOMMEeHca-
LM Ha BOCCTAHOBJIEHME NPUPOAbI Y rocydapcTBa
oTcyTcTBYyeT. To eCTb BbiniaTa KOMMEeHcaLUn He Npu-
BOAUT K TEM XM3HEHHO HEOOXOAUMbIM pe3yfbTaTaM,
Ha KOTopble OHa bblfia paccynTaHa.

Momrmo 3Toro, abCTPaKTHOCTb METOAUKM Pac-
yeTa KOMMEHCALMW BbI3bIBAaET BOMPOChI CO CTOPOHbI
CNeumanuncToB, 3aHMaOLLMXCA 3aLLUTON OKpYXKato-
Len cpefbl, a permoHanbHble opraHbl Pocnpupog-
HaZ30pa 3a4acTyto MbITALTCA U B3bICKaTb AEHEXHYHO
KOMMeHcaLuio, 1 06513aTb BUHOBHUKOB 3arpsi3He-
HWA CBOMIMW CMlaMK BOCCTaHOBUTb MepBOHaYyalsib-

3 NoctaHoBneHne KC PO ot 2 nioHa 2015 r. N2 12-1.



HOE COCTOAHME OKpYXKatoLen cpeabl? (UTo No cyTn
npeactaBnaeT cobon ABONHYIO OTBETCTBEHHOCTD).
CraHpapT n 6pems goKasblBaHWA B Copax ¢ npu-
POLOXPaHHbIMM OpPraHaMuy Tak»Ke BbI3bIBalOT onpe-
LEeNeHHble NPO6IeMbl Ha MPAKTUKE®,

BbiwenepeuncneHHble BONPOChI BO3HUKAIOT
B CBA3M C MPUMEHEHNEM POCCUNCKMMM CyJaMN Ha-
LMOHaNbHOro 3aKOHOAATENbCTBA, KOTOPOE, HECMO-
TPA Ha MOMbITKY Pa3bACHEHUA OTAENbHbIX acMekK-
TOB BepxoBHbiM cygom PQ?, ocTanocb foctaTouHO
NPOTNBOPEYUNBBIM.

[lna cnyyaes, CBA3aHHbIX C BO3MeLLeHeM Bpeaa
B CBA3Y C Pa3/IBOM HepTU C Cy[OB, MTOMMMO 0OLLe-
ro NPMPOAOOXPAHHOIO HALMOHANIbHOIO 3aKOHOAA-
TeNbCTBa AENCTBYIOT crieymanbHble Hopmbl KTM PO
(rn. XVIIl v XIX.l), BOCNOBHO MMMNNIEMEHTMPOBABLLME
MexayHapOoaHY KOHBEHLMIO O FpaXkAaHCKOM OT-
BETCTBEHHOCTM 3a yLepb oT 3arpAsHeHns HedTbio
(Bptoccennb, 1969)” (B pea. Mpotokona 1992 r.8) (ga-
nee — KoHBeHuma 1969 r.) u MexxgyHapoaHY KOH-
BEHLMIO O rPaXKAaHCKOW OTBETCTBEHHOCTM 3a yLiepb
OT 3arpA3HeHusA OyHKepHbIM Tonansom (JIoHAoH,
2001) (ganee — ByHKepHaa KOHBEHLUKSA), K KOTOPbIM
Poccua npucoegmnHunace B 2001 n 2008 rr. cooT-
BETCTBEHHO. MPUHLMMbI, HA KOTOPbIX CTPOATCA 06e
KOHBEHLMUM NAEHTUYHbBI 1 CBOAATCA K TOMY, YTO CY-
foBnageneL, HeCyLUN CTPOryk OTBETCTBEHHOCTb
3a pa3nvB HepTENPOAYKTOB C CYLHA, JO/MKEH OTBE-
YaTb NCKNIOYMNTENBHO B COOTBETCTBUM C YCIIOBUAMMU,
onpefeneHHbIMN MeXXAYHapPOAHbIM [OrOBOPOM.

4 Cm., Hanpumep, noctaHoBneHne ApbuTpaxHoro cyga Mo-
BOJIXKCKOrO OKpyra oT 5 ceHTa6pa 2019 r. no geny Ne A55-
22101/2018.

® O TeHAeHUMAX B CynebHON NpaKTrKe Mo Crnopam O B3biCKa-
HWVW Bpefia OKpy»KatoLeit cpefie NofpobHO NuLET, Hanpu-
mep, t0.B. lOpueHKo (cm. ero: BabickaHue Bpefia OKpy»Kato-
el cpepe: akTyanbHble TeHAEHLUMN NPaBoONpUMeHeHnsA
(https://www.pgplaw.ru/news/Ecology_09_2020small-
pages-76-87.pdf)).

¢ TMocTaHoBneHue Mnenyma BC PO ot 30 HoAbGpA 2017 T.
N2 49 «O HeKOTOpPbIX BOMPOCax NPUMEHeHNA 3aKoHoAa-
TeNbCTBa O BO3MeLleHUN Bpefa, MPUYNHEHHOTO OKpYa-
owen cpege».

7 MexAyHapoAHbli AOTOBOP BCTYNUA B cuny € 19 nioHA
1975 r. CCCP cTan yyacTHMKOM 3Toro gorosopa. Odwu-
umanbHo onybnukoBaH B n3gaHun: COOpHNK AencTByo-
LMX [JOrOBOPOB, COMMaLIEHN 1 KOHBEHLNIA, 3aK/ioUeH-
Hbix CCCP ¢ nHocTpaHHbIMK rocygapcteamu. Boin. XXXI.
M., 1977.C. 97-106. Bctynun B cuny Ha Tepputopun CCCP
C 22 ceHTA6ps 1975 T.

8 Tpotokon 1992 r. kK KoHBeHuum 1969 r. BCTYnun B cuny
¢ 30 masa 1996 r. CornacHo ®efilepanbHOMy 3aKOHY OT 2 AiH-
BapsA 2000 r. N° 27-03 PO cTana ero yyactHukom. Oduun-
anbHO ony6nukoBaH B nsgaHumn: C3 PO. 2004. N2 15. BcTy-
nun B cuny Ha tepputopun PO ¢ 20 mapta 2001 r.

. NYBJINKALUN

KoHBeHUMN onpepenatoT chepy NpUMeHeHMs,
noHATMe ywepba, NPUIYNHEHHOTO OKpY»KatoLein
cpepie, a Takxke NopsaaokK npeabsasfeHns Tpebosa-
HU. KoHBeHUKMA 1969 r. TakxKe npegycmaTpuBaeT
COOCTBEHHbIE NMMMUTbI OTBETCTBEHHOCTM CYAOBNa-
penbua. Y, noMrnmo orpaHnyeHmnii oTBETCTBEHHO-
CTW, BONONHUTENBLHO 6bina 3akntoveHa KoHeeHL A
0 co3gaHun MexpgyHapogHoro ¢doHAa Ans KOMMeH-
cauwnm ywep6ba ot 3arpasHeHnsa HedTbto (Bproccens,
1971) (B nocneacTeum nsmeHeHHas lMpoTokonom
1992 r.). MexxgyHapoaHbI pOHJ — MeXnpaBuUTeNb-
CTBEHHaA opraHu3auus, BbiMjaauynBawLlaad KoOM-
neHcaumio 3a 3arpAasHeHne HedTblo C TaHKEPOB,
€C/I CYMMbI, KOTOpPble JOJIHbl ObITb BbiMaayeHbl
CyLoBfagenbLUem, He MOKPbIBAOT BCEX YObITKOB.
®oHpom pa3paboTaHbl NoApoOHbIE KOMMEHTapUK
K KoHBeHUun 1969 r.°

Wtak, npumeHuTenbHo K nccnegyemori Teme obe
KoHBeHUMK B cT. 1(6) 1 cT. 1(9) (cooTBETCTBEHHO
cT.316 1 336.1 KTM P®) copep:<aT noHsATYE yiepba
OT 3arpsA3HeHUs: «...yObITKN unu yuwep6, npuiu-
HeHHble BHe CyfiHa 3arpsA3HeHreM, NPonCLLeALLNM
BC/IeCTBYME YTeUKM UK civBa HedTun [6yHKepHOro
TOMNMBaJ C CyAHa, rae Obl Takas yTeuka uau cnve
HW NPOM30LLAN, MPU YCJIOBMM, YTO KOMNEeHcauus
3a HaHeceHue yuwepb6a okpyxKatlowen cpege,
3a UCKITIOYEHVeM YNyLLEeHHOW Bbirofdbl BCneacTBue
TaKoro HaHeceHuA yuwepba, orpaHNYMBaeTcsa pac-
Xo[aMu Ha ocyLLeCcTBJIeHNe pa3yMHbIX BOCCTa-
HOBUTEJIbHbIX Mep, KOTopble 6binn dakTNUecKm
NPUHATbI UAW JOMKHbI ObITb MPUHATDI...» (Nony-
XUPHBIN WpndT mon. — A.A.).

JTO onpefeneHne YeTKO yCTaHaBNUBAET, YToO
B KauecTBe yulepba oKkpy»xatoLen cpefe cygoBna-
[eneL, AONIXKeH KOMMEeHCUPOBaTb TOSIbKO Pacxofbl
Ha OCYLLEeCTBNEHNE Pa3yMHbIX BOCCTAHOBUTESIbHbIX
Mep (MCKoYan ynyLleHHYIo BbIrofy OT 3arpa3sHe-
HMA). DTO NPOTMBOPEUNT MOSIOKEHNAM POCCUINCKOTO
NPUPOLOOXPaHHOIO 3aKoHOAaTeNbCTBA, Npeayc-
MaTpUBaKLLEro ajbTepHaTMBHbIE METOAbI — BOC-
CTaHOBNEHVe MO0 AeHEXHYI0 KOMNEHCaLMIo Ha OC-
HOBe MeTOAMKN NCYMCNeHA Bpea.

KoHBeHLMK He NpefycmMaTpUBatoT onpeseneHus
MOHATUA «yLLepb OKpY»KatoLel cpefie», HO B MpakK-

9 (aKTMYeCKM CyLLecTByeT 1Ba MEXXAYHapPOAHbIX GOHIA KOM-
neHcayuu. BosmelleHre yobITKOB GaKTMUECKN [ENUTCA
Ha Tpu YacTu. [epBas YacTb ONJIaUYMBAETCS CTPAXOBLLMKOM
OTBETCTBEHHOCTU CcyfoBnafenbLa. Bropas yactb poHzom,
KOTOPBbIN CyLecTByeT NPenMyLIECTBEHHO 3a CUET B3HOCOB
HedTAHbIX KOMMNaHWi (okono 400 opraHM3auunin), 1 TPeTbs
YaCTb MOXET OMJIAaYMBaTLCS 33 CYET BTOPOTO (AOMOSTHUTESTb-
Horo) ¢oHAa, B KOTOPOM yuyacTBytoT 6oniee 130 KOMMAHWIA.
STa cucTema LerCTBYeT TONbKO And KoHseHuun 1969 T.
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Tvke QoHpa nog ywepbom NOHUMAETCA Takoe
YXYZLIEHUN COCTOAHUA OKpY»KatoLLlen cpefbl, Npu
KOTOPOM YMEHbLLAETCA UK NpeKpaLLaeTca ee GpyHK-
LUMOHMpPOBaHMe.

Ncxops 3 BbllenprBeaeHHOro onpeaeneHns
creflyeT, uTo B CBA3U C ylepOboM OKpy»KatoLleln cpe-
[ie MOryT 6bITb NpegbABNeHbl TPY TMa TPeboBaHMIA:

1) B3bICKaHWe ynyLIeHHOW BbIFOAb;

2) pacxofoB Ha nccnefoBaHms o Heobxoanmo-
CTV 1 cnocobax BOCCTAHOBIEHUA OKPY»KaloLL el
cpeapbl;

3) pacxofoB Ha BOCCTAaHOB/IEHME OKpPYXKatoLLei
cpeapbl.

Takol MexaH13M onpefeneHnsa KoMmneHcauum
3a ylep6b, KoTopasa CBOANUTCA K MPOAKTUBHbIM Aeli-
CTBUSIM MO BOCCTAHOBJIEHUNIO OKPY>KatOLLEN cpeabl,
Obl1 yCTAaHOBJIEH B CBA3M C TEM, YTO MOPCKas cpefa
KpalHe N3MEeHUYMNBA 1 MEET BbICOKYH CMOCOOHOCTb
K CaMOBOCCTaHOB/EHMI0. [JaneKko He BCe pa3nvBbl
HedTU MOryT NPUBOANTD K JONIFOCPOYHbIM HEFATUB-
HbIM MOCNEeACTBUAM, U NINLLb CPOYHbIE MEPbI MO JINK-
BUAALMUN pa3nmBa MOryT 3GGeKTUBHO YMEHbLUNTD
yuiep6. bonee Toro, € TOUKU 3peHNA [ONTOCPOYHOM
NepCcneKTVBbl NPAKTUYECKN HEBO3MOXKHO paccym-
TaTb TaKMe NOCNIeACTBUA (HanprMep, yMeHbLUEHNE
nonynaumm pbib), NOCKONbKY M3HaYanbHOE COCTO-
AHMe cpepfbl (4O pa3nuBa) 3a4acTylo HEN3BECTHO,
a coyeTaHue ApYyrux BPefoHOCHbIX pakTopoB (He-
3aKOHHbI BbIJIOB PblObl, C/IMB SAO0BUTbIX BELLECTB
C NPOW3BOACTB U AP.) He MO3BONIUT BbIAENUTb TY
[onio ylwep6a, KoTopas NPUXoANTCA Ha KOHKPETHbI
pa3nuB'’. [lo3ToMy HMKaKne abCTpaKTHble METOANKN
He cunTatoTcA 3GDEeKTUBHLIMU 1 06OCHOBAHHbIMU
LA pacyeTa KOMMeHcauuu.

Bnpouem, poccuinckme rocyfapcTBeHHbIe op-
raHbl, BOCMpPuHsAB onblT COBETCKOro CO03a, A0 CUX
Nop NbITAlOTCA HacTanBaTb HA NPUMEHEHUN NMEH-
HO MeTOAMK pacyeTa KOMMeHcauumm 3a yuepb okpy-
Xatolen cpeae, UTo HefaBHO BOCNpUHAN TprHaa-
LaTbil apOUTPaKHbIN anennAuMOoHHbIN cya. Tak,
B aene N2 A56-79392/2019 cynbl nepson u anen-
NAUMOHHON MHCTAaHLUMWN OTKIOHUAW AOBOAbI OT-
BETUMKa O HEOOXOAMMOCTU MPUMEHUTb NONOXKEHMSA
rn. XIX.I KTM P® v ByHkepHow koHBeHLmmn'". Cyabl

10 Cm., Hanpumep, PyKoBOACTBO Mo npeabABrieHuio Tpebo-
BaHWI 3a ywepb oKpyxatowlel cpege MexgyHapoaHoro
boHIa ana KomneHcaumu yuepba oT 3arpAs3HeHnsa Hed-
Tbto (https://iopcfunds.org/wp-content/uploads/2018/12/
IOPC_Environmental_Guidelines_ENGLISH_2018_
WEB_01.pdf).

" TMoctaHoBneHue MNpaBuTenbctea PO ot 4 Hoa6psa 2006 T.
N2 639 «O nopAgKke yTBepKXAeHNA METOAMKN NCUYNCNEHA
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baKTMuecky NoATBEPANAN MPUOPUTET HALMOHANb-
HbIX HOPM 00 OXpaHe OKpy»Kalolen cpeabl Haf
MeXAYHapOAHbIMM NPaBuaaMn U MPaBOMEPHOCTb
npeabsABneHNs K cyfoBnagenbuy TpeboBaHuin
0 B3blCKaHMM KOMMNEHCaL MKW, PacCUYUTaHHOM Ha OC-
HOBaHWW MeTOAMKN. [pn 3TOM cnegyeT yyecTb, UTO
pa3nue HedbTenpPoAyKTOB Obla NONHOCTbLIO JINKBU-
LOVIPOBAH, Kakme-nnmbo aencTBus No NMKBMAaLnum
pa3nrBa 1 BOCCTaHOBEHWIO OKPY»KatoLLien cpeabl
PocnpupopHagsopom He npeanpuHUManmcb U He
naaHnpyoTCA.

Heno N2 A56-79392/2019 oTpakaeT KpanHe
HeraTMBHOE M3MEHEHNE B NMPaKTMKe POCCUIACKUX
CYAOB. VIMeBLUVe MecTo paHee Cropbl O KOMMNeHca-
LMn BCe »Ke pa3peLlanncb He B nonib3y Pocnpupog-
Hapa3opa. Tak, cornacHo pelueHnto ApOrTpaKHOro
cyna CaHkT-lNeTepOypra v JleHnHrpagcko obnactu
oT 7 ceHTAGPA 2010 r. no geny N2 A56-45633/2010
cyn oTkasan PocnpupogHaasopy BO B3biCKaHUN
Bpefa, NPMUYMHEHHOIO OKpY»Kalollen cpefe pas-
NnBOM HedTUn € T/X «BonroHedTb-139», Tak Kak
(1) TpeboBaHUA rocyaapCTBEHHOrO OpraHa He oc-
HOBaHbl Ha Pa3yMHbIX Mepax Mo BOCCTAaHOBNEHNIO
OKpy»KatoLel cpefpl; (2) 3aTpaTbl, HanpaBieHHbIe
Ha HenocpeACTBEHHOE BO3MeLLeHNe BPeaa, yxe
6blV MOHeCceHbl HbIMUY NLaMK. A B COOTBETCTBUN
C peweHuem lNponeTapckoro paMoHHOro cyga
r. PoctoBa-Ha-[loHy o1 23 mapta 2011 r. no geny
Ne 2-3731/2010 (pa3nuB Ma3yTa B akBaTopuu nop-
Ta TeMpIoK) HOPMbI MeXAYHaPOAHOro Npaga, ycTa-
HaBMMBaoLMe KpUTepUn ANA BO3MeLLEeHNA Bpeaa,
NMPUYNHEHHOTO OKpYyXatoLen cpefe (B YacTHOCTH,
BOAHOMY OOBEKTY), 6bIan NPY3HAHbBI UMELMNA
npuopuTeT Hag Hopmamu QefepanbHOro 3akoHa
oT 10 AHBapA 2002 r. N2 7-O3 «O6 oxpaHe oKpya-
foLer cpefbl», yCTaHaBMBAKOLWWErO VHbIe MPaBuia
B 9TOoW cdepe. 1o MHeHMIo cyfa, Cymma NpUYmnHeH-
HOro BpeAa B AeHeXKHOM 3KBUBasIeHTe JOMKHa ObITb
onpegeneHa B pa3mepe GakTUYeCKn NOHECeHHbIX
3aTpaT Ha BOCCTaHOBJIEHME OKpYXKaloLllen cpefpbl,
a He B COOTBETCTBMM C aOCTPAKTHbIMI pacyeTamu
COrnacHoO MeToauke.

HepaBHee OTKNIOHEHME POCCUNCKUX CyAOB
OT 06LLEeMMPOBON NMPaKTUKN BUAUTCA elle 6onee
NPOTUBOPEUMBBLIM B KOHTEKCTE yyacTma Poccun
B cnonHntenbHom kKomutete QoHpa, KOTOPbIN
B nioHe 1996 r. paccmaTtpmBan BOMpocC O HeJony-
cTMMocTn TpeboBaHmA smupata Inb-OypxKanpa
KaK rocyfapCcTBEHHOro 06pa3oBaHUsA BO3MECTUTb

pa3mepa Bpefa, NPUUYMHEHHOTO BOAHbIM O6beKTam BCes-
CTBVE HAapYLUEHWsl BOAHOTO 3aKOHOAATENbCTBAY.



Bpe[ OKpY»KaloLel cpefe Ha OCHOBE abCTPaKTHOM
MeToAnKN'2,

Momumo npouero, Cosetckuinm Cow3 Takxe
6b1n nuwWweH KoMmneHcauum QoHAa, paccUMTaHHOM
Ha OCHOBAHMM METOAVKN B COOTBETCTBUM C NPABO-
BoV no3uuyuen MexayHapogHoro ¢oHaa Ansa Kom-
neHcauum yuiepba oT 3arpasHeHuna HedTblo, N3-
noxeHHown B Pesontounn N2 3 3a okTA6pb 1980 1"
(B cBA3M C pa3nnBoM HedTU C cyaHa «AHTOHUO
Mpamwwiny).

12 Kofbl BOKYMEHTOB B CCTeMe OpuLMabHbIX JOKYMEHTOB
MoHpa Ha carite iopcfunds.org: 71FUND/EXC.49/NF.1 “List
of Participants”, 71FUND/EXC.49/6 “Incidents involving
the IOPC Fund. SEKI". Pa3nuB HedT B 1994 1. B NOpTY dnb-
Oypxaiipa, B OAD.T1.8.1, 8.4.

3 Kop foKymeHTa B cucteme oduLimanbHbix JOKyMeHTOB (DOH-
Aa Ha cainTe iopcfunds.org: 71TFUND/A/ES.1/13 “Records
of Decisions of the Assembly — 1t Extraordinary Session.
Agenda Item 16" Annex I.

. NYBJINKALUN

MogbITOXMBaA BbILEN3NOKEHHOE, CTOUT OTMe-
TWUTb, YTO MPOBOE COOOLLECTBO (NPY STOM C yyacTu-
em Poccuu) paszpaboTtano 3pPpeKTUBHbIN MEXaHM3M
NMKBUZALMN 1 KOMMeHcauun yuiepba oKpy»KatoLLei
cpene, KOTOpbI HEOAHOKPATHO Obin onpoboBaH
Ha nNpakTuke no Bcemy Mmpy. IGPeKTMBHOCTb A0-
CTMraeTca nooLlpeHnem CygoBnagenbLeB camo-
CTOATENIbHO OCYLECTBUTb MepPbl NO NIMKBUAALNN
pa3nunBa, Hopmamu 06 0653aTeSIbBHOM CTPAXOBAHUN
OTBETCTBEHHOCTY CY[0BNAAENbLEB, @ TaKXKe NHbIMMN
MeXaHn3Mamu, KOTOpble MO3BONAIOT B3bICKaTb CYMMY
yuiep6a okpy»atoLen cpege. Cnocob onpeaeneHns
TaKoro yulepba TakKe ycTaHOBJEH. B3biCKaHMe e
KOMMeHcaLmMy Ha OCHOBe abCcTpakTHOWM METOANKN
MOSTHOCTbIO MPOTUBOPEYUNT MEXAYHAPOAHbIM HOpP-
Mam, gencteyowmm ana PO, u, Kak nokasbiBaeT
NPaKTMKa, HX B KOe Mepe He HanpasieHo Ha BOCCTa-
HOBJIEHME OKpPY>KaloLLen Cpefbl, a ABAAETCA NO CyTH
MepOW OTBETCTBEHHOCTM, @ He KOMMEeHcauuu. =

81



MOPCKOE MPABO | MARITIME LAW | 2 « 2021

Aleksandra l. Aleksenko,
Senior Lawyer of NAVICUS.LAW

Compensation for Damage
Caused to the Environment
by an Oil Spill from a Ship.
Peculiarities of Russian Law

Enforcement

ontamination of the environment by any means

has traditionally provoked a violent reaction
from the community if such pollution became
known to the wide audience. The right to a healthy
environment is guaranteed by the Constitution
of the Russian Federation'. Even though in every-
day life, most citizens rarely think about the need to
sort waste and reduce the amount of non-reusable
plastic, news on another technological accident?
causes fair anger and demand to find and punish
a polluter. The announced amounts of compensa-
tion calculated by Rosprirodnadzor seem to be quite
adequate payment for trampling over nature.

Nevertheless, the analysis of the procedure and
methods of compensation for the environment
shows that the conclusion about the legitimacy
and, most importantly, the effectiveness of such
compensation may be quite ill conceived. First, as
such compensation is aimed primarily at enrich-
ing the state budget. The funds paid for damage

to the environment may not be directed at all for
its restoration, with which the Constitutional Court
of the Russian Federation agreed?.

Environmental legislation provides for two types
of compensation — restoration or monetary com-
pensation. The payment of monetary compensa-
tion cancels the responsibility of the polluter to
restore the environment, and the state does not
have the obligation to send the received amounts
of compensation for restoration. That is, the pay-
ment of compensation does not lead to the vital
results for which it was designated.

In addition, the abstractness of the methods for
calculating compensation raises questions from
specialists involved in environmental protection,
and the regional bodies of Russian environmental
authority (Rosprirodnadzor) often try to both collect
monetary compensation and oblige the polluter
to restore the original state of the environment at
their own expense* (which is essentially a double

' Art. 42 of the Constitution of the Russian Federation.

2 For example, the huge oil spill in Norilsk https://www.bbc.
com/news/world-europe-52977740
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3 Resolution N2 12- dd. 02.06.2015

4 Resolution of the Arbitrazh (Commercial) court of Povolz-
hskiy Region of 05.09.2019, case No A55-22101/2018.



responsibility). The standard and burden of proof
in disputes with environmental authorities are also
problematic in practice®.

The above questions arise in connection with
the application of the national legislation by Russian
courts, which, despite an attempt to clarify certain
aspects by the Supreme Court, remained rather
controversial.

For cases related to compensation for damage
from the oil spills from ships, in addition to gener-
al environmental protection legislation, there are
special provisions of the Russian Merchant Shipping
Code (chapters XVIIl and XIX.I), which literally imple-
mented the 1969 Convention on Civil Liability for Oil
Pollution Damage (as amended by the 1992 Protocol;
hereinafter CLC) and the 2001 International Conven-
tion on Civil Liability for Bunker Oil Pollution Damage
(hereinafter the Bunker Convention), to which Russia
joined in 2001 and 2008, respectively. The principles
on which both conventions are based are identical
and boil down to the fact that the shipowner, who is
strictly responsible for the oil spill, must be respon-
sible solely in accordance with the provisions deter-
mined by the international treaty.

The conventions define the scope of applica-
tion, the concept of damage to be compensated,
as well as the procedure for presenting claims. The
1969 Convention also provides for its own limits on
the shipowner’s liability. And, in addition to the lim-
its of liability, the 1971 Convention on the Establish-
ment of the International Fund for Qil Pollution was
signed (later amended by the 1992 Protocol). The
International Oil Pollution Fund (IOPC Fund) is an in-
tergovernmental organization that pays compensa-
tion for oil pollution from tankers if the amounts to
be paid by the shipowner (its insurer) do not cover
all losses. The Foundation has developed detailed
commentaries on the CLC’.

So, in relation to the topic of this research, both
conventions in Art. 1(6) and Art. 1(9), respectively

®> Ontendencies in the case law on environmental disputes,
see, for example, Yu.V. Yurchenko: https://www.pgplaw.ru/
news/Ecology_09_2020small-pages-76-87.pdf.

¢ Resolution of the Plenum if the Supreme court
of 30.11.2017 N¢ 49.

7 Infact, there are two International Compensation Funds. The
indemnification is actually divided into three parts. The first
tier is paid by the ship owner’s liability insurer. The second
part is the Fund, which exists mainly through contributions
from oil companies (about 400 organizations), and the third
part can be paid from the second (Supplementary Fund), in
which more than 130 companies participate. This system is
only valid for the 1969 Convention.

I1l. PUBLICATIONS

(Articles 316 and 336.1 of the Russian Merchant Ship-
ping Code) contain the concept of pollution damage:
“loss or damage caused outside the ship by con-
tamination resulting from the escape or discharge
of [bunker] oil from the ship, wherever such escape
or discharge may occur, provided that compensation
for impairment of the environment other than loss
of profit from such impairment shall be limited to
costs of reasonable measures of reinstatement
actually undertaken or to be undertaken...”

This definition clearly states that, as for the
damage to the environment, the shipowner should
only compensate for the cost of implementing rea-
sonable remediation measures (excluding the loss
of profit from pollution).

This contradicts the provisions of the Russian
environmental legislation, which provide for alter-
native methods - restoration or monetary compen-
sation based on so called “method” (mathematic
formulas) of calculating harm.

Conventions do not provide for a definition
of “impairment of the environment” but in practice
of the IOPC Fund, damage is to mean an adverse
alteration to the environment leading to a deterio-
ration or weakening of its functioning.

Based on the above definition, it follows that in
connection with damage to the environment, three
types of claims can be presented:

1) Recovery of lost profits;

2) Collecting costs for research on the need for
and ways to restore the environment;

3) Expenses for environmental restoration.

Such a mechanism for determining compensation
for damage, which boils down to proactive actions
to restore the environment, was established due to
the fact that the marine environment is extreme-
ly volatile and has a high capacity for self-healing.
Not all oil spills can lead to long-term negative con-
sequences, and only urgent measures to eliminate
the spill can effectively reduce the damage.

Moreover, from a long-term perspective (for
example, a decrease in the fish population) it is al-
most impossible to calculate such consequences,
since the initial state of the environment (before
the spill) is often unknown, and the combination
of other harmful factors (illegal fishing, discharge
of toxic substances from production facilities, etc.),
will not allow identifying the share of damage that
falls on a particular spillé.

8 See, for example, IOPC Guidelines https://iopcfunds.org/
wp-content/uploads/2018/12/I0PC_Environmental_Guide-
lines_ENGLISH_2018_WEB_01.pdf
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Therefore, no abstract methodology is consider-
ed effective and reasonable for calculating com-
pensation.

At the same time, the Russian state bodies, hav-
ing absorbed the experience of the Soviet Union, are
still trying to insist on the application of methods
for calculating compensation for environmental
damage, which was recently accepted by the Thir-
teenth Commercial (“Arbitrazh”) Court of Appeal.

So, in case No. A56-79392/2019, the courts
of first and second instance rejected the arguments
of the defendant about the need to apply the pro-
visions of Chapter XIX.l of the Russian Merchant
Shipping Code and the Bunker Convention and,
therefore, completely refused in rejecting the claim
of the regional body of Rosprirodnadzor, based
on the “method” of calculation of environmental
damage

The court of first instance confirmed the priori-
ty of national environmental protection rules over
international provisions, and the legality of filing
claims against the shipowner for recovery of com-
pensation calculated based on mathematic formu-
las. It should be borne in mind that the oil spill was
completely liquidated, and Rosprirodnadzor did
not undertake (and does not plan to) any actions
to eliminate the spill and restore the environment.

Case A56-79392/2019 reflects an extremely neg-
ative change in the Russian case law. Previously sim-
ilar disputes were resolved not in favor of Rosprirod-
nadzor.

Thus, according to the judgement of the Com-
mercial (“Arbitrazh”) Court of St. Petersburg and
the Leningrad Region of 07.09.2010 in case No. A56-
45633/2010, the court refused to Rosprirodnadzor
to recover the damage caused to the environ-
ment by the oil spill from m/v Volgoneft-139, since
(1) the claims of the public authority are not based
on reasonable measures to restore the environment,
(2) the costs aimed at direct compensation for dam-
age have already been incurred by others.

And in accordance with the judgement of Prole-
tarskiy District Court of Rostov-on-Don of 23.03.2011
in case No. 2-3731 2010 (fuel oil spill in the water
area of the Temryuk port), the rules of international
law establishing the criteria for compensation for

° Decree of the Government of the Russian Federation
of 04.11.2006 No. 639.
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harm caused to the environment (in in particular,
a water body), were recognized as having priority
over the provisions of the Federal Law “On Envi-
ronmental Protection” No. 7-FZ 10.01.2002, which
establishes other rules in this area. In the court’s
opinion, the amount of damage caused should be
determined in the amount of actually incurred costs
for the restoration of the environment, and not in
accordance with abstract calculations according to
the “method”.

The recent deviation of Russian courts from
global practice is seen even more controversial in
the context of Russia’s participation in the Executive
Committee of the IOPC Fund, which in June 1996
considered the issue of the inadmissibility of the
requirement of the Emirate of Fujairah as a state
entity to compensate for environmental damage
based on an abstract methodology™.

Among other things, the Soviet Union was also
deprived of the Fund’s compensation calculated
on the basis of the methodology in accordance
with the Legal Position of the International Fund
for Compensation for Qil Pollution Damage, set out
in Resolution No. 3 of October 1980 (in connection
with the oil spill from the ship “Antonio Gramsci”)'".

Summing up the above, it is worth noting
that the world community (with the participation
of Russia) has developed an effective mechanism
for liquidating and compensating for environmen-
tal damage, which has been repeatedly tested in
practice around the world. Efficiency is achieved
by encouraging shipowners to independently im-
plement measures to eliminate the spill, by com-
pulsory insurance of shipowners' liability, as well
as other mechanisms that make it possible to re-
cover the amount of damage to the environment.
The method for determining such damage is also
installed. The recovery of compensation on the ba-
sis of an abstract mathematic formulas completely
contradicts international rules in force for the Rus-
sian Federation, and, as practice shows, is in no way
aimed at restoring the environment, but is essential-
ly a measure of responsibility, not compensation. =

% jopcfunds.org: 71FUND/EXC.49/NF.1 “List of Participants’,
71FUND/EXC.49/6 “Incidents involving the IOPC Fund. SEKI’,
oil spill of 1994 in the port Fujairah.

" 71FUND/A/ES.1/13 “Records of Decisions of the Assembly —
1%t Extraordinary Session. Agenda Item 16”. Annex 1. Cl. 16.
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OocHoBaTesb topugnueckoin pupmbl BLACK SEA LAW COMPANY

CTapLumi lopucT topugundeckon prpmol BLACK SEA LAW COMPANY

ApecT cyAHa N0 MOpPCKOMY
Tpe60BaHMIO B YKPANHCKOWN

PUCANKLUN:

0630p NpaKTUKK 33 2020 T.

pecT cygHa — oAuH 13 caMbiX 3PHeKTUBHbIX

NHCTPYMEHTOB obecrneueHna MOPCKNX Tpebo-
BaHMI BO BCEX lOpUCANKLUMAX. ApecT cygHa Bcerga
CnocoOCTByeT TOMyY, UTOObI CyfoBnageney, NPuHU-
Mas Mepbl MO YAOBNETBOPEHMIO MOPCKIMX TpeboBa-
HWIA, YTOObI N36€eXKaTb AOMONHUTENbHBIX GUHAHCO-
BbIX 3aTPaT. YKPanHCKas IpUCANKLNA He ABNSAETCA
WCKJIIOYEHVIEM, N ApPecT CyAHa ABNAETCA OAHUM
N3 CaMblX OeliCTBEHHbIX CNOCOOOB BO3MeLLeHNA
OGYHKepHbIX [ONTOB, 3af0/IKeHHOCTH No dpaxTy,
a TaKXe Mo JOroBopam nepeBo3Ku, Cnopam o npa-
Be COOCTBEHHOCTM Ha CyAHO, CTPAXOBbIX BbIMaT,
npeTeH3nii FoCyAapCTBEHHbIX OPraHoB.

Komnanusa “Black Sea Law Company” exxerogHo
rOoTOBUT aHanM3 NPaKkTUKM apecTa Cy4oB B YKpa-
VHCKOW topucaukumm, n 2020 rog He CTan UCKo-
yeHuem.

CornacHo aHanu3y npouefyp apecTta cynos
B Pa3fINYHbIX PUCANKLUUAX, BKNtoYaa CuHranyp,

Kutan, Typunio, fepmanuto, Utanumio n 1.4., yKpaunH-
CKaA IpUCanKLna MMeeT OTHOCUTENbHO NPOCTOM
npoueccyanbHbiii TOPAROK 1 yaobHa ana apecta
CyAHa 1y ocBoboXAeHUs CyaHa 13-Moj apecTa.

16 manA 2012 r. YKpavHa patudpuymponana Mex-
LYHAPOAHYI0 KOHBEHLMIO 06 yHUPMKaLUKN HEKOTO-
pbiX MPaBWJI, KacalLmXCca apecta MOPCKNX CyA0B
(Bptoccenb, 10 masa 1952 r.). MpakaaHCKU npo-
LileccyanbHbI 1 XO3ANCTBEHHbIN NPpoLecCcyanbHbI
KoAeKCbl YKpauHbl perynupyoT npoueaypy apecta
CypHa ana obecrneyeHma MOPCKOro TpeboBaHuA.
B 2018 r. B npoueccyanbHOe 3aKoHOAATeNbCTBO
6b1nM BHeceHbl n3meHeHuA. ObLan npakTrka ape-
CTOB Cyf0B cTana 6osee cTabunbHON, a U3SMEHEHMsA
B MpoueccyanbHOM 3aKOHOAATeNbCTBE YCKOPWIIN
npouenypy apecTta CyfoB.

OfHVM 13 NpenMmyLLecTB apecTa CyfHa B YKpau-
He ABNAETCA NPaBo 06PaTUTLCA B CYA C COOTBETCTBY-
oMM 3asBNIeHNEeM TOrAa, Korga CyLHO TONbKO uaet
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B YKpauHCKuin nopt. besycnosBHoO, 3T0 no3sondAet
BbINrPaTb BpemA.

Mo odurumanbHbIM JaHHbIM, NogasnAtoLee 60sb-
LUMHCTBO CJlyyaeB apecTa CyOB CBA3AHO C NpeTeH3u-
AMY MO JOroBOPaM NnepeBo3Ky, OYHKEPHbIM AoSraM,
areHTCKuUM ycnyram 1 T.4. B kommepueckux genax
apecT cyHa BCTPeyaeTCa Yalle, YeM B rpaKgaHCKNX
pgenax. Heob6xoanmo Takke BblAeNNTb OTAENbHO
NPeTEeH3MM roCyAapPCTBEHHbBIX OPraHOB (Hanpumep,
3KONOrMYeCKOoM NHCMEKLUUN), XOTA TaKne Aena Toxe
6ynyT paccmMaTprBaTbCA B XO3ANCTBEHHbIX Cyfax.
Tpynosble cnopbl (Hanpumep, 0 3apaboTHoN nnaTe
MOPAKOB) U fiena O KOMMeHCaLMAX MOpAKaM pac-
CMaTPUBAIOTCA rpaXAaaHCcKmmMmm cyaamu. B YkpaunHe
HeT OTAeNIbHOro CreLmanM3upPoOBaHHOIO <MOPCKOro»
CyAa, M apecT cyaHa paccmaTpuBaeTCA COOTBETCTBY-
IOLLMM CYAOM MO MECTY HaXxOXAeHWA nopTa.

CornacHo Hawemy aHanmsy, B 2018-2020 rr.
6bIN0 36 rpaxAaHCKMX fen n 75 Kommepyeckmnx
den —Bcero 111 gen. V13 Hux B 48 genax cyq Hano-
XUN apecT Ha CygHo 1 oTKasan B 39. Kpome Toro,
B 24 cnyyasx cyf BepHyn 3aABneHne no npoweccy-
anbHbIM MPUYMHAM.

OCHOBaHMA MO KOTOPbIM YKPauHCKe CyAbl
OTKa3blBaloT B apecTe CyfHa:

« He npepocTaBnAeTcs MHPopMaLumua o pasmepe
MOPCKOro TpeboBaHms;

+ HeT loKa3aTeSIbCTB MeCTOHAXOXKAEHMEe CYyaHa;

+ HeT [OKa3aTenbCTB TOro, YTO CYAHO MOXET Mo-
KVUHYTb NOpPT;

+ HeT loKa3aTesIbCTB TOro, UTO CyfoBnageneL, ns-
6eraeT OTBETCTBEHHOCTW MO MOPCKOMY Tpebo-
BaHWIO;

+ He noAaTtBepKAaeTca TOT $aKT, UTo apecT cyaHa
ABNAETCA € AMHCTBEHHbIM 3 dEKTVBHbIM CMNOCO-
60M obecrneyeHnA NCMONMHEHNA PeLLEHNSA Cyaa;

+  [OKYMeHTbl NpefocTaBnsATca 6e3 nepesoaa;

+ He ynnauuBaetca cyaebHbIi coop;

+  OTCYTCTBYIOT MHPOPMaLMA N fOKa3aTeNbCTBA
CTOVIMOCTW CYLHa;

+ MpeTeH3uA He ABNAETCA MOPCKMM TpeboBaHMEM
B COOTBETCTBUM C KOHBEHLMEN;

+  OTCYTCTBYET JOBEPEHHOCTb Y a[IBOKATa;

+  He NpefoCTaBNAeTCA YeTKasa MHPOPMaLMA O KOM-
naHuu cygosnagenbLa.

Kak npaBuno, cyn MoXeT yKa3aTb HECKOJbKO Bbl-

LLIEYNOMSAHYTbIX MPUYNH.

CornacHo yKpanHCKOMY 3aKOHOZaTenbCTBY
pa3smep obecneyeHns fosmkeH OblTb NponopLu-
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OHasbHbIM cymMe ncka. OgHaKko «npuHUMn Npo-
NMOPLMNOHANbHOCTMY He MPUMEHAETCA K npoLeaype
apecTa cyfHa. OTO MONOXeHne B NpoLeccyasnbHOM
3aKOHOZaTeNIbCTBE O3HAYAET, UTO Aaxe ToT daKT,
YTO CYAHO CTOUT OOJbLUE CYyMMbl MOPCKOIO Tpebo-
BaHMA (Hanprmep, NpeTeH31Kn Nno 3apaboTHON nna-
Te), He ABNAETCA NPenATCTBMEM ANA apecTa CygHa
no MopcKomy TpeboBaHuUio.

B 2018-2020 rr. 6bI/10 HECKOBKO CNTYYaeB, KOr-
[a CyA OTKasblBasn B apecTe CyAHa WX BO3BpaLLan
3aABneHVe Mo NPUYMHaM, KOTOpble MPOTUBOpeYaT
JencTeyoleMy 3akoHogatenbctBy. OgHako 3Ta
TEHAEHUMA eXXerogHO MeHAETCA B MONOXNUTENbHYIO
CTOPOHY.

BaHKOBcKasA rapaHTuA, AeNO3uUT
M rapaHTumnHoe nucbmo P&l kny6a

B ykpanHckon opucankyum B 2020 r. 3aCiy’u-
BaeT BHUMaHMA BONPOC UCNOJIb30BaHWA rapaHTUii-
Horo nucbma P&l knyba B KauecTBe obecneyeHunsa
MOPCKMX TpeboBaHWIA.

JOMKHNK MOXKeT 06paTUTbCA B CyA C 3aABNEHN-
em 06 n3meHeHun cnocoba obecneyvenust. Kak npa-
BW0O, GAHKOBCKAA rapaHTUs MOXeT ObITb UCMOSb-
30BaHa Kak 3ameHa apecta. OgHaKko cyabl oTAatoT
npeanoyTeHve 6aHKOBCKMM rapaHTXAM, BblaHHbIM
YKPavHCKUMUK GaHKamMu.

BO3MOXHOCTb UCMONIb30BaHNA FrapaHTUAHOIO
nncbma Knyba B3aMMHOTO CTPaxoBaHUA, BblAaH-
HOro B COOTBETCTBMU C TpebOBaHNAMN 3aKOHO-
JatenbcTBa YKpauHbl, Oblfla OTpakeHa B pelle-
HUK Xo3AncTBeHHOro cypa Opecckon obnacTu
oT 15 maA 2020 r., rae rapaHuTUinHoe nucbmo (letter
of undertaking (LOU)) P&l kny6a, BnepBsble B yKpa-
WNHCKOW NpakKTUKe 6bi10 NPU3HAHO GUHAHCOBON
rapaHTeln npotue TpeboBaHuin focygapcTBeH-
HOW 3KONOrnMYyeckonm nHcnekynmn. AnennAaumnoH-
HbIl XO3ANCTBEHHbIN Cy OTKIOHW anennAaunoH-
HY0 Xanoby focynapCcTBEHHON 3KONMOrMYecKom
WNHCNEKUUM 1 OCcTaBuN 6e3 3MeHeHN pelleHne
CyAa nepBoOy MHCTaHUUK. ITO peLleHne ABNAeTCA
6onee yem BaXKHbIM, MOCKONbKY paHee YKpanHcKue
CyAbl NPVHVMANM TONbKO AENO3UT N GAHKOBCKYIO
rapaHTuio.

Mol moxem coenname 861800, Ymo, HeCMoOMpA
HA MHO204UC/1eHHble KeliCbl, K020d CyO «He3aKOHHO»
omkassieaem 8 apecme cyoOHa Usau umeem mMecmo
HenpasomepHbIl apecm, Npakmuka apecma cyoos
8 YKPAUHCKOU I0pUCOUKYUU MeHAemcsa 8 NoJ10Xu-
meJsibHOM HanpassieHuU € KaobiM 2000M. B
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Ship Arrests in Ukrainian Jurisdiction:
Annual Review 2020

hip arrest — one of the most effective tools to

secure maritime claims in all jurisdictions. The
arrest of a vessel always encourages the Shipowner
to take measures to satisfy maritime claims to avoid
additional financial losses. The Ukrainian jurisdiction
is not an exception, and the arrest of the ship is one
of the most powerful methods for reimbursement
of bunker supply, ship repair, and charter party dis-
putes, as well on contracts of carriage, disputes on
ownership of the ship, insurance compensation and
claims of the government authorities.

The Black Sea Law Company annually prepares
an analysis of the practice of arrest of ships in
the Ukrainian jurisdiction, and 2020 is no exception.

According to the analysis of the procedures
of arrest of vessels in different jurisdictions, includ-
ing Singapore, China, Turkey, Germany, ltaly etc.,
the Ukrainian jurisdiction has a relatively simple
legal procedure and there is a convenient juris-
diction to arrest a vessel or release a vessel from
arrest.

Ukraine ratified the 1952 Brussels Convention on
16 May 2012. The Civil Procedure Code of Ukraine

and the Commercial Procedure Code of Ukraine
regulate ship arrests in support of a“maritime claim”.
Since 2018, procedural legislation (both Commercial
and Civil) has been amended to make the vessel
arrest procedure clearer and more understandable.
The general practice for ship arrests has become
more stable. Changes to the procedural legislation
have sped up the ship arrest procedure.

It will be appropriate to point out one of the
features of the arrest procedure in Ukrainian juris-
diction: parties have the right to apply for the arrest
of a vessel at its scheduled port of destination in
Ukraine.

According to official data, the vast majority
of ship arrest cases are related to claims for the con-
tract for carriage, Charterparty, bunker debts, debts
for ship agency services, ship repair, etc. That is, in
commercial cases, the arrest of a vessel is more com-
mon than in civil cases. It is advisable to separate
claims of government agencies (such as the Eco-
logical Inspection). Although such cases will also
be considered in the Commercial Courts. Labor dis-
putes (for example, seafarers” wages) and claims for
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injuries (personal injury, disability or death) are dealt
with by Civil courts. In Ukraine, there is no separate
specialized “Maritime” court, and all cases of arrest
of the vessel will be considered by the court, at
the location of the port.

According to our analysis, in 2018-2020 there
were 36 civil cases and 75 commercial cases, total -
111 cases. Thus, out of 111 cases, the court arrested
the vessel in 48 cases and refused in 39 cases. In
addition, in 24 cases the Court returned the appli-
cation to Claimants.

The reasons why the Ukrainian court refuses
to arrest the vessel:

+ information on the amount of the maritime claim
is not provided

« evidence that the ship is berthed at the port are
not provided

« thereis no evidence that the ship plans to leave
the port

+ there is no evidence that the Shipowner avoids
liability for a maritime claim

« fact that the ship arrest is the only effective way
to enforce a court decision is not confirmed

« documents are not translated

« court fees have not been paid

« no information and evidence of the value of the
vessel

+ claim is not “maritime claim” under the Conven-
tion

+ no powers of attorney

« information about the shipowner’s company is
not provided

As a rule, the Court may mention several of the
above reasons.

According to Ukrainian law, the security for
the claim must be proportional (commensurate)
to the amount of the claim. However, the “principle
of proportionality” does not apply to the procedure
of arrest of a vessel. This provision in procedural
law means that even the fact that a vessel costs
much more than the amount of a maritime claim
(for example, a wage claim) is not an obstacle to
the arrest of a vessel on a “maritime claim”. It should
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be noted that such exception is only for the arrest
of a vessel.

In 2018-2020, there were several cases when
the Court refuses to arrest of vessel or returns
the application for reasons contrary to applicable
law.

Bank guarantee, Court deposit & P&I Club
(LOV)

The issue of providing a P&l letter of undertak-
ing as security against maritime claim deserves
the most attention in 2020.

A defendant on the maritime claim can apply to
the court for a change of method to obtain security
for such claim when the defendant’s vessel is under
arrest. As a rule, a bank guarantee can be used as
a substitute for an arrest and, generally, Ukrainian
courts recognize a bank guarantee as an appropri-
ate form of security for a maritime claim. However,
courts will give priority to bank guarantees issued
by Ukrainian banks. The bank guarantee must cover
all demands of a claimant according to the maritime
claim. Recent court practice admits the possibil-
ity of using a P&l letter of undertaking as a form
of security in commercial proceedings.

The possibility of recognizing the letter of guar-
antee of the Mutual Insurance Club, issued in ac-
cordance with the requirements of the legislation
of Ukraine, was reflected in the decision of the Com-
mercial Court of Odessa region dated May 15, 2020,
where the letter of undertaking (LOU) of the P&l
Club was recognized as a financial guarantee against
the State Ecology Inspection’s claim for the first time
in Ukrainian practice. The Commercial Court of Ap-
peal rejected the State Ecology Inspection’s appeal
claim and confirmed all legal circumstances, men-
tioned in the appealed court order. This decision is
more than important, as previously Ukrainian courts
accepted only a court deposit and a bank guarantee.

We can conclude that despite the numerous cases
where the court “illegally” refuses to arrest a vessel or
there is a wrongful arrest, the practice of arrest of ves-
sels in Ukrainian jurisdiction is changing case-by-case
in a positive direction. m
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lopuncT B lopuanyeckor opupme Zeiler Floyd Zadkovich

KomnaHum «o4HOro CyaHa»:
HeKoTopble CpeACTBA 33aLUUThI
Kpeautopos no npasy CLUA.

YacTb 1. Alter ego

apect no npasuny B

acToAWan CTaTbA COCTOUT U3 ABYX YacTen.

B u. 1 aBTOp aHanu3npyet npobnemy Komna-
HUI «OOHOrO CygHa» ANIA MOPCKUX KPeamTopoB
1N 0ObACHAET, NOYEeMy MMEHHO MOPCKOe MpPaBo
CLUA paet Takum Kpegntopam 6onee sppeKkTnBHbIE
WHCTPYMEHTbI AN1A B3aMMOAENCTBUA C KOMMaHMUA-
MU «OOHOTO CyAHa». 3aTemM aBTOp paccmaTpuBa-
€T OCHOBHbIE XapaKTEPUCTUKM Tak Ha3blBaeMoro
alter ego apecta no npasuny B (alter ego Rule B
attachment) — pa3HOBMAHOCTN apecTa CyfHa, Npu
KOTOPOM «MPOKaJbIBaeTCA KOPNopaTVBHAs Byasiby
OoTBeTuMKa.

YacTb 2 npeactaBnAeT cobon KpaTkuin 063op
pPAfa MHbIX MHCTPYMEHTOB BO3AENCTBMA Ha KOMMa-
HUK «opgHoro cyaHa» no npasy CLLUA. ABTop B CXa-
TOM BUe ONunCbIBaeT apecT cyaos no npasuny C (in
rem Rule C arrest), cybopanHaLmio MOPCKUX UNOTEK
1 3anoroB (equitable subordination), ocnapvBaHue
MOLUEHHNYECKUX NepeBooB akTuBOB (fraudulent
conveyances), a Takxe nonyyeHue goKasaTenbCTB
B CoegrHeHHbIx LLITaTax B nogaep»Ky MHOCTPaHHbIX
cynebHbIX 1 apbuTparkHbIX npoueccos no § 1782
TnTyna 28 Cesopa 3akoHos CLUA.

BBegeHue B npobnemy

KomnaHwun «ogHoro cygHa» (one-ship companies)
y»Ke HeCKoJIbKO AeCATKOB JieT ABNAITCA CTaHAAPT-
HbIM cCnocobom opraHu3auny busHeca AnAa Cy[oBs-
napenbues. OHN NPULWIAN Ha CMEHY CUCTEME, B KO-
TOPOW OAHOMY IOPUANYECKOMY LY MPUHAAIeXan
BeCb GSIOT NpeanpuATHA. B cxematnyHom Buge cn-
cTemMa KOMMaHWU «OAHOrO CyfAHa» BbIMMAQNT TaK, Kak
MOKa3aHo Ha prCYHKe Ha c. 90"

Pa3symeetcs, peanbHoe ycTporicTBa ntoboro co-
BPEMEHHOrO Cy0oBafenbyeckoro busHeca HaMHo-
ro cnoxHee. K cxeme, npmsefeHHon panee, nobas-
nAeTca pAg APYrmx KOMMNaHWin, co3gaBaemblx AnA
b1HaHCMpPOBaHNA N MeHeKMeHTa CYyA0B 1 one-
paLun C HAMK, @ TakXKe ANA ONTMMM3aLUKn Hanoro-
06n10XeHnA.

' Mitsakis N. Shipping Groups of Companies: The Phenom-
enon of One-ship Companies and Protection of Creditors.
McGill University, 1988, p. 23.

2 Cm,, Hanpumep, cxembl B cnegytowux ctatbax: Nazir M. The
Growth of the JOLCO Structure // Marine Money. 2018.
Oct/Nov. P. 12 (http://www.wfw.com/wp-content/up-
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KEY OWNERIS]

100% IN TOTAL

HOLDING COMPANY

100% 100% 100% 100% 100%
ONE-SHIP ONE-SHIP ONE-SHIP ONE-SHIP ONE-SHIP
COMPANY COMPANY COMPANY COMPANY COMPANY

Tem He MeHee HeKOTOpble XapaKTepPUCTUKN He-
N3MeHHbI B 1toboI cxeme. Bo-nepBblix, 3aperncrpu-
pOBaHHbIM COOCTBEHHUKOM CyfiHa NMpPaKTMYeCKK
HUKOra He ABNAETCA NNLO, peanbHO NPUHUMA-
loLLee peLleHnsa O ero sKkcnayaTauun. Bo-sTopbix,
cypoBnagenbyecknii 6usHec No-npexxHemy BecCb-
Ma 3aKpbIT: GIOT NOA KOHTPOSIEM OAHOW «TPYyMMbI»
yrnpaBRsaeTCA OrpaHUYEHHbIM KPYroMm NinL, yepes He-
ny6nmnyHble KopropaLmm 1 obLLecTBa C OrpaHNYeH-
HOW OTBETCTBEHHOCTbIO. YYacThe B 3TUX KOMMaHUAX
06bIYHO HEJOCTYMHO A/1A CTOPOHHUX UHBECTOPOB
(B OTAMUME OT NY6NMUYHO TOPTYIOLMX CBOUMM aKLn-
AMU Kopriopauumii)®. OTo 03HayaeT, uYTo B UTOre BCe
KOMMaHWM «O4HOro CyAHa» B npefenax rpynnbl Tak
Unu nHaye GpakTNYeCKr KOHTPONUPYIOTCA OOHMMM
1 TeMm e 6eHeduLnapammn.

HencTsylollee perynmpoBaHmne BO MHOMUX IOPUC-
AVKUMAX JaNeKo He Bceraa ycrneBaeT 3a SKOHOMUYe-
CKOW peanbHOCTblo Br3Heca MOPCKMX NePEBO3OK.
B KauecTBe HarnagHOro Npumepa 4OCTaTOYHO Yro-
MSIHYTb O CYLLECTBYIOLLEM O CMX MOP OFPaHNUYEHNN
Ha apecT TaK Ha3blBaeMbIX CECTPUHCKUX CYLOB (sister
ships). Tak, cornacHO AeNCTBYOLWNM KOHBEHLUAM

loads/2019/07/Marine-Money- Mehraab-Nazir-The-Growth-
of-the-JOLCO-Structure.pdf); Drobetz W., Tegtmeier L. The
Development of a Performance Index for KG Funds and a
Comparison with Other Shipping-related Indices // Mari-
time Economics & Logistics. 2013. Vol. 15(1). P. 36 (https://
link.springer.com/article/10.1057/mel.2012.21/figures/1).

3 Cm. aHanu3 npuuuH 3geck: Miller G. Shipping IPO Pros-
pects Slim as Capital-market Access plunges // Freight
Waves. 2020. 22 Dec. (https://www.freightwaves.com/
news/shipping-ipo-prospects-slim-as-capital-marketac-
cess-plunges), — 1 nepeyeHb Ny6IMYHO TOPTYIOWNX KOM-
naHui Ha Hbto-Vopkckoii poHaoBoit 6rpske 3peck: The
Complete List of Marine Transportation Stocks Trading
on the NYSE (https://topforeignstocks.com/stock-lists/
thecomplete-list-of-marine-transportation-stocks-trad-
ingon-the-nyse/).
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006 apecTe, KpeauTop MOXeT apecToBaTb* nMbo
(1) KOHKpeTHOE CyIHO, B OTHOLLEHWM KOTOPOrO BO3-
HUKNO MOpCKoe TpeboBaHue, Mnbo (2) noboe apy-
roe cyiHo, HaxoosAujeecs 8 co6cmeeHHOCMU OTBET-
YMKa B MOMEHT BO3HVMIKHOBEHUSA Y UCTLLA MOPCKOro
TpeboBaHuaA®. MNpn 3TOM Noj «CO6CTBEHHOCTbIO»
yallle BCero NOHMMAETCA TOSIbKO 3apermcTpupoBaH-
HOe npaBo COOCTBEHHOCTU, a He BbeHedMLMAPHbIN
NNV NHOM GAKTUUYECKNI KOHTPONBE,

OpHaKo B CMCTEME «OfHA KOMMaHWA — OQHO
CYOHO» apecT «CeCTPUHCKNX» CYRoB OyneT KpaliHe
penko BO3MOXeEH Ha NpakTuke. Kaxxgomy otBeTun-
Ky NPVHAANeX1T Ha NpaBe CO6CTBEHHOCTN TONbKO
OfHO CYAHO, @ XONAVHIOBbIM KOMMAHWAM, CyLOBbIM
MeHemxepam unm bepboyT-dpaxToBatenam’ — Bo-
obLe H1 ofiHorO.

ToT Ke MopoK COAep)KUTCA U B NpaBuiax
06 apecTe CyfoB, NpUYHagieXawmx TaimM- u pen-
coBbIM ¢ppaxToBaTenamé, PeiicoBble ppaxToBaTe-

4 B KauyecTBe obecneuynTenbHOW Mepbl, MPUMEHAEMON
He B npoLecce NCMOIHUTENbHOIO NPOon3BoACTBa (CT. 1(2)
MeXAYHapPOAHbIX KOHBEHLMIA 06 YHNUKALUM HEKOTOPbIX
npaBu, KacalLKMXca apecta MOpPCKmx cyaos (bptoccens,
10 man 1952 r.) (ganee — KoHBeHuua 06 apecte 1952 T.) n 06
apecte cynos (MeHeBa, 12 mapTta 1999 1.) (nanee — KoHBeH-
ums 06 apecte 1999 1.)).

> (7. 3(1) KoHBeHUMM 06 apecTe 1952 1., cT. 3(2) KoHBeHUUN
06 apecte 1999 r.

6 Cm.: The Evpo Agnic [1988] 2 Lloyd’s Rep. 411 (AHrnua); The
Tian Sheng No. 8 [2000] 3 HKLRD 49 (foHkoHr); Kent v SS ‘Ma-
ria Luisa’ (No. 2) (2003) 130 FCR 12 (AscTpanusa). OgHako
cm.: Federal Courts Act, s 43(8) (KaHaga) (“The jurisdiction
conferred on the Federal Court by section 22 may be exer-
cised in rem against any ship that, at the time the action is
brought, is owned by the beneficial owner of the ship that is
the subject of the action”).

7 Kaxablii U3 3TUX NIPOKOB YaCTO BXOAUT B rpymnmny KoMmna-
HUI cygoBnagenbLa.

8 C1.3(2)(b) KoHBeHUun 06 apecte 1999.



nn (Hanpumep, KpymnHble Npon3BoANTENN HedTU
VN CbipbeBble TPenaepbl) KpariHe pefko aeprkat
cyna B cobcTBeHHOCTM. Ecnu e cygosnagened 6e-
peT B TaM-4yapTep AONOMHUTENbHbIN TOHHaX ANA
cBoero ¢psioTa, TO JOrOBOP 3aKJOYaAETCA Yepes OT-
LeNbHYI0 KOMMaHWIO, KOTOpasa NPeACTaBnAeT YapTe-
PVHroBbIV OTAEN CYAOBNaAeNbLa 1 TakXe He nveeT
CyZnoB B COOCTBEHHOCTW.

B pe3ynbrate Kpegntop, MMeLWnin feno C KoM-
naHuern «0QHOro CyHa», 3a4acTyo NINLEH BO3MOX-
HOCTU NONYYNTb [OCTaTOYHOE obecrneyeHre CBOUX
TpeboBaHMi1. Yalle Bcero emy JOCTYMHbI TPY ONUNN:

1) NbITaTbCA apecToBaTb efMHCTBEHHOE CYAHO,
B OTHOLUEHNN KOTOPOro BO3HUKIIO MOPCKOe Tpe-
60BaHwMe (UTO JaneKko He Bcerga BO3MOXKHO Mo pagy
NPVYUH 3a Npefenamm 3To CTaTbi);

2) 1o61BaTbCA OKOHYATENBbHOIO apOUTPAXKHOTO
unu cygebHoro pelleHns 6e3 obecneyeHus, a NOTOM
NbITaTbCA MCMOMIHUTb 3TO peLleHne (YTo ManoBse-
POATHO C y4eTOM UMCTO HOMUHANBHOIO XapakTepa
KOMMaHWM «OAHOr0 CyAHa» 1 OTCYTCTBMA Y HUX UHbIX
aKTVBOB, KpOMe CyaHa);

3) NbITaTbCA NPeabABUTb NCK HanpAmyto K P&l
Knyby nnm MHOMY CTPaxXOBLLMKY OTBETCTBEHHOCTU
(4TO maneko He Bcerga [onyckaeTca B NpuHUmne
WS BO3MOXHO Ha NpaKTuKe).

o cpaBHEHMIO CO MHOTMMM NpPaBoONoOpPALKa-
Mun, mopckoe npaso CLA paet Kpegutopam pag
WHCTPYMEHTOB, KOTOpble 06ecneyrBaoT BeCbma
BbICOKMI YPOBEHDb 3aLNTbl NPY B3aMMOAENCTBIM
C KOMNaHUAMYK «OJHOro cygHa». OTyacTu 3710 06-
ycnossieHo Tem, uyTo CLUA He yyacTByIOT BO MHOTUX
KOHBEHLMAX MO MOPCKOMY MNpaBy (B TOM unucrne
Nno apecTy, OrpaHNYEHNI0 OTBETCTBEHHOCTN CY-
foBnajenbla, CTONIKHOBEHNAM W 3arpA3HEHUI0
OKpy»atoLen cpepbl). B otcyTcTBME HagHaUMO-
HaNbHOrO PerynnpoBaHnNA amepuKaHCcKme cyabl
n KoHrpecc pa3paboTanu cobcTBeHHble NpaBuna,
KOTOpble 3a4acTyo CUITbHO OTAINYAIOTCA OT MEXY-
HapoOAHbIX. [lpyron NpuUYnHON ABAAETCA B LLeIOM
6onee npokpeauTopckuin nogxon npasa CLIA,
HanpuMep, K BONpocaM KOpnopaTUBHOro rnpasa
n 6aHKpoTcTBa. HakoHel, amepurKaHcKue cyabl
rOTOBbl @aHANM3UPOBATb PeanbHOCTb MOPCKOro
613Heca 1 6ornee CKJIOHHbI UTHOPUPOBaTb KOpP-
nopatunsHyto GopmMy B NONb3y pesyfbTaTa, TOYHee
OoTparkawLero AeNCTBUTENIbHOE SKOHOMUYECKoe
MONOXKEHME BeLLEN.

OpHoBpemeHHO ¢ 3Tum CoegunHeHHble LLTaThbl
ABNAOTCA OQHOW U3 KPYNHENLINX SKOHOMNK MMpPa.
MpakTnueckn noban 3HauYMMaa KOMMNaHUA Ha MOp-
CKOM pblHKe nmeeT KoHTakTbl ¢ CLLUA. 310 npmnsogut

. NYBJINKALUN

K TOMY, YTO KpeamMTOopbl 3TUX KOMMaHWIN BCe yalle
MCMONb3YIOT aMepuKaHCKUe NPaBoOBble MHCTPYMEH-
Tbl ANA BO3AENCTBMA HA CBOUX AOSIKHUKOB — 6yab
TO AnA nonyyeHna obecneyeHmns, JOKa3aTeNbCTB
WA B NOMHOLIEHHOM cyaebHOM (apOuTparkHOM)
npouecce. MNpy 3TOM YacTo HU CNOP, HX NpoLecc
MOTYT He UMeTb H1Kakown ceasn ¢ CLLA.

ApecT cyaoB 1 ApYyroro numyLiecTsa
no npasuny B: o6wme Hopmbl

B otnnume ot 6onbwmHcTBa cTpaH, B CLUA Kpe-
ANTOpaM Mo MOPCKUM CMopam MOTeHUMaNbHO
LOCTYMHO Kak MMHUMYM TpU BUAa apecTa CygHa
(1 3auacTyto opyrmx akTmBoB). Yale Bcero npume-
HAETCA TaK Ha3blBaeMbll apecT no npaswny B (Rule B
attachment). Ero ceoeobpa3Hoe Ha3BaHMe CBS3aHO
c Tem, uto B OefiepanbHbIX MpaBuiax rpaxaaHcKoro
npouecca CLUA cTaTby, KacatoLwmeca npoueccyanb-
HOro MOPCKOro MpaBa, 0603HayvaTca byksamu OT A
Jo E°.

ApecTt no npasuny B perynupyetca denepanb-
HbIM MPaBOM (He MPaBOM OTAENbHbIX LITATOB), X MO-
TOMY MPVIMEHMMbIE NPaBua B LIeIOM OANHAKOBbI
BO BCcex pefiepanbHbIX cyaax. ITOT apecT MOXeT
NPUMEHATbCA 1 Kak obecneunTenbHasA Mepa B nNog-
LEPXKKY NMoObIX cyaebHbIX 1 apOuTparkHbIX NpoLiec-
COB (BKJIIOUanA 3apybexHble), 1 A1 UCMOMHEHNUA Cy-
AEOHbBIX NN apOMTPaXKHbIX peLleHii (B TOM uncne
NHOCTPaHHbIX)'®, B oTanumne ot obecneynTenbHbIxX
Mep No Npasy omoesibHbIX WMamos KpeauTop npu
apecte no pepepanbHoMy npasuny B He 06s3aH
3apaHee NpefoCTaBNATb BCTPEUYHOe obecrneyeHne,
[0Ka3blBaTb 3aTPYAHUTENIbHOCTb UCMONTHEHNA CY-
fAebHoro pelleHus 6e3 apecTa UK e BepPOsSITHOCTb
cBoer nobenbl B cnope.

Takol apecT JoCTyneH B OTHOWEHUN Noboro
Cy[iHa, HaxoJALeroca B CO6CTBEHHOCTM JOMIKHUKA' .
OpHaKo OH TaK»Ke MOXeT ObITb HanoXeH Ha noboe
LPYyroe «MMyLecTBO» [O/MKHMKA B CAMOM LUNPO-
kKom cmbicnie', Cioga BXoAAT Bewm (Hanpumep,

9 Federal Rules of Civil Procedure. Title Xlll. Supplemental
Rules for Admiralty or Maritime Claims and Asset Forfei-
ture Actions (https://www.law.cornell.edu/rules/frcp).

19 Vitol, S.A. v Primerose Shipping Co., 708 F.3d 527, 539 (4th Cir.
2013).
" 3TUM OH CXOX C apPEeCTOM «CECTPUHCKMX» CY[OB B HEKOTO-

pbix cTpaHax (Hanpumep, B Poccum no n. 2 cT. 390 KTM 1 no
CXOXVM Npasusiam cT. 3 KoHBeHUmn 06 apecte 1952 1.).

12 Federal Rules of Civil Procedure (FRCP). Rule B(1)(a) (“a verifi-
ed complaint may contain a prayer for process to attach the
defendant’s tangible or intangible personal property”).
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rpys), noboe 6ectenecHoe VMyLLECTBO JOIHKHUKA
(Hanpumep, 6aHKOBCKNIA CYET, UHTENeKTyanbHasn
COOCTBEHHOCTD), a TaK»Ke Ao TPETbMX L, Nepes
LOMKHUKOM (Hanpumep, no Bbinsate ¢paxTta unm
13 aKKpeanTnBa).

B uenom ana apecrta no npasuny B kpegutopy
HeobXxoAMMO fOKa3aTb TPW FMaBHbIX d5lemMeHTa'?:

1) Hannume «Ha NepBbIl B3rNAL AeNCTBUTENbHO-
ro» Mopckoro' TpeboBaHUs (OYeHb HU3KMIA CTaH-
[apT [OKasblBaHWA);

2) IMyLLECTBO JOSIKHMKA HAX0AWTCA B npeaenax
palioHa, rae pacnonaraetca cya (Ha npakTrke go-
CTaTOYHO daKTa NPUCYTCTBMA cyaHa)'>;

3) caM JOMKHVIK He MOANEXUT IPUCANKLMM Cyaa
(Ha NpaKTuKe PUCTbI NCTLA COCTaBAAIOT AeKnapa-
LMo, B KOTOPOW NMOATBEPKAAIOT, UTO OTBETUVIK HE 3a-
PErNCTPUPOBAH B KOHKPETHOM CyfeOHOM panoHe,
He BefleT Tam B13HEeC 1 He MMeeT 3apermcTpupoBaH-
HbIX areHToB U T.4.).

Ha npaktuke apect no npasuny B Hanaraetca
B MoZaBnstoLemM 60MbLUMHCTBE CTy4YaeB, Tak Kak
CTaHZapT AOKa3blBaHWA 418 KPeaUTopa oveHb HU-
30K. B 3aBrMcMMOCTY OT CNOXKHOCTU daKTUUECKIMX
06CTOATENbCTB, HEOOXOAMMbBIE A1 apecTa LOKY-
MEHTbI MOTYT OblTb COCTAB/IEHbI M NOAAHbI B CY[,
B 3/IEKTPOHHOM BUJe B TeUeHne OfHOro-ABYX AHEN.
B cBA3M C TaKoW NpocToTON 1 BbICTPOTON apecTa
8 CLLUA kpepunTopy 3a4acTyto AOCTaTOUYHO NULLb YBe-
LOMUTb JOJIXKHMKA O HAMEPEHMWM apecToBaTb CYHO,
yTobbl NONYuUNTL 0b6ecneveHne (06bIYHO B popme
rapaHTuHoro nucbma P&l kny6a).

CnoXHOCTV Ans KpeamTopa MOryT BO3HUKHYTb,
€C/IN CY[HO apeCcTOBaHO, HO OTBETUMK OTKa3blBaeTCA
npepocTaBuTb obecrneyeHre 1 ocnapuBaet 3agep-
*aHwe. o ameprKaHcKoMy npaBsy ntoboe nuuo, 3a-
ABNAOLLEe O CBOEM UHTEPECE B CyLHE, UMeeT NPaBo
Ha cnywaHue yxe nocse apecta's, O6bIYHO OTBET-

3 Cm., Hanpumep, geno Aqua Stoli Shipping Ltd. v Gardner
Smith Pty Ltd., 460 F.3d 434, 445 (2d Cir. 2006).

4 TpeboBaHVe CUNTAETCA «<MOPCKUM», ecnn (1) BbiTeKaeT
13 «[JOroBOpa, CBA3aHHOIO C MOPCKUMU yCayramu unm
TpaH3akuuammn» (Norfolk S. Ry. Co. v Kirby, 543 U.S. 14, 23
(2004)) nnu (2) BbITEKAET U3 AENNKTA, COBEPLUEHHOrO UK
NPUYMHUBLLETO BPef Ha CYAOXOAHbIX BOAAX B Xofe Tpa-
AVILMOHHO CBA3AHHOWM C MOpeM JeATenibHoCTU (Jerome B.
Grubart, Inc. v Great Lakes Dredge & Dock Co., 513 U.S. 527,
534 (1995)).

> B cniyyae ¢ gonramu TPETbUX NUL Nepep AOMKHUKOM [0-
CTATOYHO MOKa3aTb, UTO TPETbE NNLIO NMOANIEXMNT PUCANK-
unu cypa (Hanpumep, 3aperucTpUpoBaHo UMK BefeT 6us-
Hec B CyiebHOM paiioHe).

16 FRCP. Rule E(4)(f) (“Whenever property is arrested or
attached, any person claiming an interest in it shall be
entitled to a prompt hearing at which the plaintiff shall be
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YMK nofaet xofdaTancTBo o6 oTMeHe apecTa ¢ fo-
Ka3zaTeslbCTBaMu, ONpOBepPraioLnmMm 1toboi 13 Tpex
3/1EMEHTOB, OMMCaHHbIX Bbilwe. [lanee cyf oueHuBa-
eT, JoKa3an 1 KpeanTop, UTo C yYeTOM BCex npea-
CTaBJIEHHbIX JOKa3aTeNbCTB MMEITCA «pa3yMHble
OCHOBaHuA» (reasonable grounds) cuntatb apecT
060CHOBaHHbIM.

«PasymMHble OCHOBaHUA» — BCe PaBHO AOCTa-
TOYHO HU3KNI CTAaHZAPT ANA UCTLA, Y OTBETUMKAM
peaKko yaaeTca NpefcTaBuTb 4OCTAaTOYHO ybeau-
TeNbHble JoKa3aTenbCTBa ANA OTMEHbl apecTa.
OpnHaKo ecnu gnAa apecTa MUCTel MblTaeTca «npo-
KONOTb KOPMOpPaTUBHYIO Byanb» (CM. fanee), ame-
PUKaHCKMe Cyfibl aHaNM3npyoT HaMHOro 6onbluee
KONMYecTBO GpakTOpPOB, U UMEHHO B 3TOW KaTero-
puUK gen NonbiTKN OTBETYMKOB CHATb apecT YacTo
6bIBaOT YCMELLHbI.

ApecTt no npasuny B n «<npokanbiBaHune
KoprnopaTnBHON Byanu»

ApecT no npasuny B - oueHb cuibHOe opy»Kune
MPOTMB KOMMAHWUI «ofHOro cyaHa». OueHrBas 3asB-
neHve o6 apecTe, aMepPUKAHCKNI CYL MOXKET «Mpo-
KONMOTb KOPMNOPAaTMBHYIO Byanb»'’ N YCTaHOBUTD,
YTO MCTUHHbIM COBCTBEHHMKOM CyAHa (U NHOTO
aKTUNBA) ABNAETCS He ero 3aperncTpupoBaHHbIii CO6-
CTBEHHUK, @ apOUIMpOBaHHbIE C HM KOMMaHWA U
¢dur3nueckoe nnuyo'. ina aToro nctyy Heobxoanmo
nokasaTb, YTO MeXAy STUMW ABYMA NLAMK CyLLe-
CTBYeT OTHOLUeHWe alter ego.

Takoli alter ego apecT MOXeT NOMOYb KpeauTo-
pam B Lenom page cueHapues. Hanpumep, ¢pax-
ToBaTtenb 13 CMHranypa He NAaTuT CyaoBnagenbLy
rno Tanm-yapTepy. CUHranypckmin ppaxtosaresb cam
LEePXKUT Cyaa B COGCTBEHHOCTY, MOCKOSbKY ABNAETCA
NNLWb YapTEPUHIOBbLIM OTAENOM KPYMNHOro KUTal-
CKOro cygoBnagenbua. B 1o »ke Bpema 1 cuHranyp-
cKkui ppaxToBaTenb, U KUTaNCKUIA cyfoBnagenel,
KOHTPONUPYIOTCA OQHUMM U TEMU e Gr3NYeCKMU
nvuamu. B Takom cutyaunmn KpeamuTop MOXKeT Nomnbl-
TaTbcA apectoBatb B CLLA cygHo, nprnHagnexalyee

required to show why the arrest or attachment should not
be vacated or other relief granted consistent with these
rules”).

7" Cyppbl B CLLA ncnonb3ytoT TepMUHbI «<OTHOLLEHMe alter ego»
U «MpOoKasibiBaHVIe KOPMOPATVBHOW Byann» Kak B3ariMo3a-
MeHAEeMble.

¥ 3TO NpaBo eCTb y aMePUKAHCKIMX CYZIOB B MOPCKIX Cropax
Kak MruHUMym ¢ 1950 r. nocne pelueHunsa BepxoBHoro cyga
CLUA no geny Swift & Co. Packers v Compania Colombiana
Del Caribe, S.A., 339 U.S. 684 (1950).



cypoBnagenbLy n3 Kntas, xoTa 6bl ero TpeboBaHune
n 6bin0 K dpaxTosatento n3 CrHranypa.

Alter ego apecT MOXeT 6bITb JOCTYNEH 1 B APYrUX
cuTyauusx. Hanpumep, komnanum A u B n3 Jinbe-
pvn 1 MaHaMbl ABNAIOTCA 3apPerncTpnpoBaHHbIMU
cobcTBeHHMKaMK cynoB A 1 B cootBeTcTBeHHO. MNpun
3TOM cyioBo MeHepKep (6epboyT-dpaxToBaTenb)
o6oux cygoB - komnaHua C n3 LWeenuyapun. Bee
TPY KOMMAHUM KOHTPONUPYIOTCA OOHUMU N TEMU
Xe nuuamm n3 Poccnn. CygHo A noBpexxgaeT cya-
Ho D B ctonkHoBeHun. CTpaxoBLyuk cyaHa D moxeT
MonbITaTbCA apecToBaThb CyAHO A (Tak Kak OHO yua-
CTBOBAJIO B CTONIKHOBEHUM). OfHAKO CTPaxOBLUMK
Mo»KeT nonpoboBaTtb apectoBaTb 1 cyaHo B B CLLA
(xOTA OHO 1 He y4acTBOBaNO B CTOIKHOBEHUUN U He
NPVHAANEXNT OTBETUMKY) HAa TOM OCHOBaHMWM, YTO
komnaHun A 1 B aBnAaoTca nuwb alter ego weenuap-
ckon komnaHum C.

K coxxaneHnto, B pepepanbHbix cygax CLUA HeT
elHOro noaxofa K onpegenexuto alter ego. Yto
VMEHHO [O/IKEH [OKa3aTb MCTEL, 3aBUCUT OT Cyaeb-
Horo okpyra CLUA, B KOTOpOM NaHUpyeTca apecT.
Kpome Toro, cam ctaHaapT alter ego He 3aKkpenseH
B 3aKOHE — aMepUKaHCKMe Cyabl OLEHMBAIOT Lie-
nbi pAd GakToOpOB, peLlas, HaZAEXNT NN «NpPo-
KONOTb KOPMOPAaTUBHYIO Byasib» AOKHUKA. TakK,
cyabl Bo Bropom okpyre (wTatbl Hbo-Mlopk, KoH-
HEKTUKYT U BEpPMOHT) «MPOKOMIOT KOPNOpPaTUBHYIO
Byasnb» Npu apecTe, ecnu (1) KOHTponupyowme
NMLa NCNoNb30Bany KOMMaHUIO ANA COBepLUIEHNA
npaBoHapyLweHna unu (2) HaCTONbKO CUIbHO AO-
MVHVPOBAM U UTHOPUPOBAN KOPMOPATUBHYHO
$bopMy KOMMaHWK, YTO KOMMAHWA GaKTUUeCKU Bena
NX INYHbIN BU3HeC, a He cBOI'®. MIHbIMK ClloBamu,
KpeanTopy HY>HO nokasaTb Jiu6o 3noynotpebne-
HVe KopropaTuBHOW Gopmoli, IU60o cvelleHre
AeATeNbHOCTM KOMMNaHUM 1 ee YneHoB. [oxoxKuin
anbTepHaTUBHbIN CTaHZAPT NpuMeHAeTcAa 1 B [le-
BATOM OKpyre (KyZa BxoaaT B ToM uncne Kanudop-
HuA, OperoH, BawunHrtoH, Anacka v faBanm)®. Kak
pe3ynbrat, [obuTbCs alter ego apecTa B 3TUX LWITA-
Tax 0ObIUHO MpoLye.

B 6onblwmnHcTBe Aapyrux okpyros CLUA cTtaH-
LapT ANA «NpoKasblBaHUA KOPNOPATUBHOW Byanu»
B MOPCKMX cnopax Bbiwwe. B Matom okpyre (Jlyn-
3maHa, Texac u Muccmncmnu) KpeanTopy HY>KHO
[0Ka3aTb U 3/10ynoTpebneHne KopnopaTnusHoe

1 Williamson v Recovery Ltd. P'ship, 542 F.3d 43, 53 (2d Cir.
2008); Kirno Hill Corp. v Holt, 618 F.2d 982, 985 (2d Cir. 1980).

20 Chan v Soc'’y Expeditions, Inc., 123 F.3d 1287, 1294 (9th Cir.
1997).

. NYBJINKALUN

dopmon, NprUMHMBLLEE eMY YLWEPO, U KOHTPOJb
(AOMUHMpPOBaHME) UNEHOB KOMMaHUW Hag Heli?',
Taknm obpas3om, ana apecTa cyfHa, NpuHaanexa-
wero apdunnpoBaHHOMY C OTBETUUKOM NNLLY, NCTLY
npuaeTca NPoAeMOHCTPUPOBaTh 06a 3nemeHTa?,
CxoXue cTaH#apTbl MPUMEHAIOTCA N B HEKOTOPbIX
Apyrux «mopckmx» okpyrax CLLUA: 8 Cegbmom? (Un-
nnHonc, MuamnaHa, BuckoHcmH) v B OgnHHagLaTom
(®nopwuga, Anabama, Ikopaxums)?,

Kak gokasaTtb oTHoweHue alter ego
AnA apecra?

«CmeLleHre feATenbHOCTM KOMMaHUN 1 ee une-
HOB» U «3510ynoTpebneHre KopnopatusHon ¢op-
MOW» — BeCbMa pacrnibiByaTble TepMKMHbI. Ha uTo
e MMEHHO CMOTPAT aMePUKAHCKUE CyAbl, YTOObI
onpenenuTb, HanaraTb N alter ego apect?

Yto KacaeTca afiemeHTa «CMelleHne AeATeNb-
HOCTU KOMMNaHUM N ee YIeHOB»>, To Hanbonee
YeTKMI NOAXOR AEMOHCTPUPYIOT Cyabl [1ATOro oKpy-
ra (Jlynsmnana, Texac u Muccncunm). Kak MuHuMmym
¢ 1985 r. pepepasbHble Cyabl 3TOFO OKpPYra UCMosb-
3y10T ANUHHbBIN NepeyeHb (laundry list) n3 12 dpakto-
OB, UTOObI ONPeAenuUTb, UMEET JIV KOMMAHWA CaMO-
CTOATENbHYI0 CYLHOCTb, OTAESIbHYIO OT €€ YNIEHOB.
Tak, cygbl [1ATOro okpyra oueHnBaloT cnegyowme
rokasatenun?s:

1) o6LWwMe akLMOHepPbI (YYaCTHUKM);

2) obuwume gupeKTopa 1 Npoyre JOMKHOCTHbIe
nmua;

3) 06WHOCTb NogpasaeneHnin ABYX KOMNaHUN
(Hanpumep, ofHa KOMMAHUA YTBEPXKAAET, UTO BTO-
pas nuwwb ee oTAEN);

4) o6Lwaa pUHAHCOBaA 1 HaIOroBasi OTYETHOCTD;

5) duHaHCKMpyeT N y4acTHYK KOMMAHWIO;

6) Gbina NM yupexpgeHa foYepHAA KOMMNaHUA
Mo MHMLMATNBE MAaTEPUHCKON;

7) ABNAETCA NN OYEPHAA KOMMAHNA ABHO Hefo-
KanuTann3npoBaHHOW;

21 Bridas S.A.P1.C. v Gov't of Turkmenistan, 447 F.3d 411, 416
(5th Cir. 2006).

22 White Rosebay Shipping S.A. v HNA Grp. Co., 2013 WL 441014,
at *2 (S.D.Tex. Feb. 5, 2013).

3 Sea-Land Servs., Inc. v Pepper Source, 941 F.2d 519, 520
(7th Cir. 1991).

2 Vasquez v Yll Shipping Co., 559 F. App'x 841, 844 (11th Cir.
2014).

% Unn «KOHTpONs (GOMVHUPOBaHNA) akKUMOHEPOB HaZ KOM-
naHvel», 4To Mo CyTy TO XKe camoe.

26 United States v Jon-T Chemicals, Inc., 768 F.2d 686, 691
(5th Cir. 1985).
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8) yYaCTHUKIN MaTEPUHCKOM KOMMaHWM Ui caMma
KOMMaHWA BbIMayMBaloT 3apnnaTy 1 onnayrBaoT
Lpyrvie pacxofbl [OYEpPHeN KoMNaHuy;

9) f[oYepHAs KOMMAHUA He BEAET CBOVX CO6-
CTBEHHbIX BN 1 00CY>KMBAET KJIVIEHTOB MAaTEPUH-
CKOWM KOMMaHUW UM ee YYaCTHUKOB;

10) yYyacTHUKN WU MaTePUHCKAA KOMMNaHUA
NCMNONb3YIOT MMYLLECTBO AOYEPHEN KaK CBOe COb-
CTBEHHOE;

11) exxegHeBHble onepaunn ABYX KOMMNAHWMN
He OCyLLIeCTBNATCA OTAENbHO APYr OT APYra;

12) novepHsas KOMMNAHNA He COGMIOAAET «KKOPMO-
paTuBHble GopManbHOCTM» (HAaNpUMep, BeaeHne
OTAENbHOWN OTYETHOCTU, MPOBefeHNe cObpaHuiA).

DTO He ucyepnblBalOWMiA NepeYeHb obcToA-
TeNbCTB, Ha KOTOPble 0OPaLLAT BHUMaHVE aMepu-
KaHCKUWe cyabl. YUnTbIBalOTCA 06LWne agpeca peru-
cTpauuu (BegeHnsa 6rsHeca), obLyme KOHTaKTbl U pA-
LOBble COTPYAHWKW, O6LLMIA CaliT, 06Lme GaHKOBCKME
CyeTa 1 CMeLLeHne JeHeXHbIX CPeacTs, HOMUHAMb-
HbI/l XapaKTep AMPEKTOPOB U JOSHKHOCTHbIX UL
n 1.4. Kpome TOro, He Bce dpakTopbl 0653aTenbHO 6y-
LYT IMETb paBHOE 3HaUeHMe faxe B CXOXKUX Aenax?.

B kKauecTBe npumepa, BO MHOFUX «MOPCKUX»
Cropax MOXeT ObITb Ba’KHO, yTBEpPKAasa i MaTe-
pUHCKasa KOMMaHuA, 4To ABNAeTcA COOCTBEHHVKOM
Cy[0B, KOTOpPble HAa CaMOM fiefie 3aperncTprpoBaHbl
Ha [OYEpPHIOI (TaKre yTBEPXKAEHMA YacTO MOTyT
cojepaTbCA Ha canTe cygoBnafenbLa, AenaTbca
B MpoLecce NeperoBopoB uv B pekane® yaprtepa).
MoxeT nmeTb 3HaueHUe, OT LA Kakon KoMNaHum
Benacb Nepenrcka Npuv NCNONHeHNN TalM-yapTepa
N OT Ybero MMeHU BbICTABNANMCL CYETA Ha OMnaTy
¢dpaxTa.

OueHb yacTo GNOT M KOMNAHUWN KOJHOTO CYyAHa»
YyNPaBAATCA C MOMOLLbIO TEXHUYECKUX U KOM-
MEPUYECKNX KOMMaHW-MeHegkepoB. Ecnn meHea-
Xep B peanbHOCTM ynpasnseT GAOTOM Kak CBOUM
CO6CTBEHHbIM B NMOJIb3Y OOLLMX YY4AaCTHUKOB, TO CY[,
MOET YCTAaHOBUTb, UTO U MEHELXEP, U KOMMAHUN
«0fHOTO cyaHa» — alter ego ppyr apyra (Tak Kak
BCE OHU KOHTPONUPYIOTCA OOLMMMN YYaCTHUKAMM).
B cBoto ouepenlb, 3TO MOXeET AaTb OCHOBaHUA ANA
apecta no6oro cynHa B rpynne.

Ecnu nctuy yaaeTtcsa fokasaTtb, UTO KOMMaHUA
«0fHOro cyaHa» 6blna cneuvanbHO co3faHa ans

¥ Flame S.A. v Freight Bulk Pte. Ltd., 807 F.3d 572, 587 (4th Cir.
2015) (“because numerous factors can support the
conclusion that corporations are alter egos, the inquiry is
fact-intensive and specific facts may be relevant in one case
and irrelevant in another”).

% T.e. B KPaTKOM V3JIOKEHUW OCHOBHbIX YCJIOBUIA AOFOBOPA.
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MOKYMKM KOHKPETHOTO CyAHa 1 n3bexxaHus oyay-
LMX apECTOB, 3TO TaKXKe CBMAETENIbCTBYET B NOJIb3Y
«NpOKablBaHUA KOpPNopaTMBHON Byanun». OueHb
YacTo NOTEHUMANbHBIM UHAMKATOPOM 3TOrO CIYXKUNT
CaMO Ha3BaHWE KOMMAHUW «OAHOTO CyAHa» — OHO
COBMageT C Ha3BaHVeM CamMoro cyaHa.

MocKonbKy NPaKTUYECKN Ha Kaxkaoe CyHO yCTa-
HOBJ/IeHa MOPCKasA NNOTEKA, KpaliHe nosie3Hol bbisa-
eT nHdopmauma 06 obecneyeHnm, BblgaHHOM H6aHKy
cyposnagenbuem. Ecnn Heckonbko cynos, 3aperu-
CTPUPOBAHHbBIX Ha Pa3Hble KOMMaHUK, BbICTYNaT
B KauecTBe obecrneyeHns No OgHOMY KpeauTy, Ha-
NNLO TaK Ha3blBaeMas KPOCC-KoatTepanmsaumsa —
CUNbHbIV apryMeHT B NMOfb3y TOro, YTo 06a cobCTBEH-
HMKa ABNAOTCA NULWb alter ego KOHTpoNMpyoLWwero
nuua. To e camoe KacaeTca CMTyauui, Korga ogHa
KOMMaHMA NN YYaCTHYK BbICTYMAET rapaHTOM Kpe-
[VTOB, BblAAHHbIX HECKONIbKMM KOMMAHUAM «OfHO-
ro cyaHa» (nu »ke rapaHToM Mo TaM-yapTepy unu
LLOroBOpPY Kyrnv-nNpofaxu cyaHa). BoaMoXHbIM 1H-
AVKATOPOM MOXET ObITb TOT GaKT, UTO YUACTHUK Bbl-
[aNn KOMMNaHWM «OLHOro CyAHa» 3aeM, obecneyeHHbI
MOPCKOW UMOTEKOW 3TOro CyfHa.

Uto KacaeTcs afieMeHTa «3n10ynoTpebneHne
KoprnopatuBHoll ¢OopMoOI», TO aMepuKaHcKme
CyAbl 1 30eCb NPUAEPKMBAIOTCA OUYEHb LUNPOKO-
ro nogxopga. Ytobbl nokasatb 310ynotpebneHue,
NCTUY He TpebyeTcAa oKa3blBaTb COCTaB NpecTynse-
HUA K JaXke JeNnKTa — JOCTAaTOUYHO NPOAEMOH-
CTpUpPOBaTb, UTO AeCTBMA OTBETYMKOB CMOCOOHbI
NPUBECTM K MOLUEHHNYECTBY, NPaBOHAPYLLUEHWIO
U OYEeBUAHON HecnpaBeanmBocCTy (injustice or
fundamental unfairness) B OTHOLLEHWW KPEAUTOPOB.
Hanpumep, amepuKkaHcKmne cyfbl HaXO4WUIN «3J10-
ynoTtpebneHve KopnopaTtnsHon ¢bopmoii», gocTa-
TOYHOE ANA «NPOKasibiBaHMA Byanu» 1 HaNoKeHNA
alter ego apecTa, B cnefiyowmx cMTyaumax:

1) KOHTPONVPYOWNN YyYaCTHUK KOMMNAHWN
B MpoLecce NeperoBopoB YTBEPKAAET, UTO OH N
adpPunnpoBaHHbIe C HUM KOMMAAHUMN VMEIOT CYAa
B CO6CTBEHHOCTY (B peasibHOCTU Cyfa 3aperncTpu-
pOBaHbl Ha KOMMaHKW KOQHOTO CyHa») — CYATaeTCA,
YTO TaKUM 06Pa3oM KOHTPONMPYOLWMNIA YHaCTHUK
Cnoco6CcTBOBAN 3aK/IOUYEHUNIO OrOBOpa 1 co3fan
Yy KOHTpareHTa BreyaTiieHne HafexKHOro GUHaAHCO-
BOTrO MOJIOXKEHMA, TaK KaK Ha Cyla MOXKHO 0b6paTuTb
B3blCKaHMe B cilyyae cnopa®;

2 White Rosebay Shipping S.A. v HNA Grp. Co., 2013 WL 441014,
at *2 (S.D. Tex. Feb. 5, 2013); Naftomar Shipping & Trading
Co.vKMA Int’| S.A., 2011 WL 888951, at *7 (S.D. Tex. Mar. 10,
2011).



2) npoparka CyAHa MOCJIe TOrO, KaK B OTHOLIEHNN
Hero BO3HUKO TpeboBaHMe 1M Havancs npouecc
(ocobeHHo ecnu cyfHO NpofaHo adpdrunMpoBaHHON
KOMMaHW 1 COXPAHAET NPeXHMe aTprbyTbl: TOrO ke
MeHemXepa, P&l kny6, dpnar, MapLipyTbl PENCoB, —
a TaKXe ecnun CyAHO He npeasiaranocb Ha pblHKe
ANs NPOoAaXku, ABNANOCh €ANHCTBEHHBIM aKTVIBOM
KOMMaHUM U NpoJaeTca nocie 6aHKPOTCTBa), Tak
Kak MOPCKas UNoTeKa Ha Hero npekpatlaetcs®’;

3) nepeBOf aKTMBOB U OEHEXHbIX CPEACTB
BHYTPW rpynnbl KOMMNaHWI, YacTo 6e3 pa3yMHOro
3KOHOMMYECKOTrO 060CHOBAHMA U JOKYMEHTaLUm —
npeAnonaraeTcs, YtTo 3To AeNIAETCS B LieSIAX COKPbI-
TUA aKTUBOB OT KpeauTopos?';

4) co3naHue HeCKONbKNX HeaoKanuTanmsnpo-
BaHHbIX KOMMAHWI UCKITIOUNTENIbHO A5 perucTpa-
L CYAOB Ha VX UM#A, C yY4ETOM TOFO, UTO AUPEKTOpa
ABNATCA HOMUHANbHBIMY, HE UMEIOT OmMbITa ynpaBs-
NeHns B CyfoBafieNnbyeckoM busHece, perynsapHo
COBETYIOTCA C aKLMOHEpaMu, a akT1Bbl KOMMaHWI
CMeLurBatoTCca®,

Yro roeopurt cyAeGHaﬂ cTaTUCTUKA?

HecmoTpsa Ha 6osiee 6naronpuATHbIA NOAXOA,
npasa CLUA K «npoKasnbiBaH/0 KOPNOPaTUBHOW BY-
anv» Npy apecTe, B 60MbLIMHCTBE ONYyONNKOBaHHbIX
peLueHunin Cybl OTMeHAIOT dlter ego apecTbl! Mopo6-
HaA CTaTUCTMKa 3aKOHOMEPHO BbI3blBAeT BOMPOChHI
OoTHOCMTeNbHO 3GdEKTUBHOCTM TaKNX Mep apecTa
(0cobeHHO € yYeTOM CTOMMOCTY PUANYECKUX YCIYT
B CLUA). OfHaKo y 3TOro eCTb HECKOJIbKO MPUYNH.

Bo-nepBbix, NnepBoOHayanbHbie onpegeneHma
O HaNoXKeHUW apecta He Ny6NNKYOTCA B MPaBo-
Bbix cuctemax CLLUA. B ocHoBHOM ny6nunKyoTca
pelleHuns, BbIHECEHHbIE MO pe3ynbTaTam cregy-
foLlero 3a apectom cnywanuna. OHO Ha3HayvaeTcs,
TONbKO ec/n OTBETUMK ocnapuBaeT apecT. OgHako
nocre HafoXeHna NocnegHero (UK gaxke Npu ero

30 FIMBANK PLC v Discover Inv. Corp., 2020 WL 3519159, at
*10 (S.D. Tex. May 21, 2020), report and recommendation
adopted 2020 WL 3504179 (S.D. Tex. June 29, 2020); Flame
S.A.vIndus. Carriers, Inc., 24 F. Supp. 3d 493, 509 (E.D. Va.),
aff'd sub nom.; Flame S.A. v Freight Bulk Pte. Ltd., 762 F.3d
352 (4th Cir. 2014).

31 d’Amico Dry d.a.c. v Nikka Fin., Inc., 429 F. Supp. 3d 1290,
1304 (S.D. Ala. 2019), appeal dismissed 2020 WL 5498487
(11th Cir. May 19, 2020).

32 0S Shipping Co. v Glob. Mar. Tr.(s) Priv. Ltd.,, 2011 WL 1750449,
at*12 (D. Or. May 6, 2011).

33 XoTA C HUMK MOXXHO O3HaKOMUTbCS B cucteme Public Access
to Court Electronic Records (PACER).
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yrpo3e, CAENAHHON y»Ke Noc/e nogayn 3asaBineHns
06 apecTe B cyn) 60NbLUMHCTBO OTBETUMKOB NPEAO-
ynTalOT He ocnapuBaThb 3agepxKaHne. O6bIYHO OHY
NpenocTaBnAlT obecrneyeHrie B BUAE rapaHTUIHOMO
nucbMa P&l knyba ansa ckopeniwero ocBO60XaeHNA
cynHa. B pesynbrate KonmyecTBo ony6/1UKOBAHHbIX
peLleHNn, OTMEHSIIOLNX apecT, CePbe3HO NpPeBbl-
LIAET YMCII0 ONyO/TUKOBAHHbBIX PELLEHNIA, NOCTE KO-
TOPbIX apecT OCTAeTCA B cusle. YUnTbIBas, UTO LeSb
apecTa valle Bcero — nonyynTb obecneyeHre, Takas
CTAaTUCTUKA HEe OTParkaeT peanbHON 3PeKTUBHOCTA
alter ego apecta B CLLA.

Bo-BTOpbIX, BO MHOTUMX WTaTax (Hanpumep,
B Hblo-Mopke) nprMeHsaeTca 6onee HU3KUI CTaH-
LapT alter ego apecTa — NCTLUY HYXHO MoKas3aTb
1u60 NOJHBIN KOHTPOJIb YYAaCTHUKOB HaZ KOMMa-
Huen, Tu6o 3noynoTpebneHne KOPNopPaTUBHON
dopmoii, Ho He oba anemeHTa. o coBnageHuto,
nmeHHo B pefepanbHom cyge HOxHoOro panoHa
Hblo-Vlopka Konnuectso oTMmeH alter ego apectoB
Bblllie BCero. BeposaTHo, bonee nerkve npasuna
YyBENMUYMBAIOT YNCIIO ONMOPTYHUCTUYECKUX MNO-
MbITOK apecTa. Hanpumep, ecnn nctey Moxet
NMoKa3aTb TOMIbKO OOLHOCTb YY4aCTHUKOB, JUpPeK-
TOPOB W afpecoB KOMMNAHUIA-OTBETYMKOB, OH BCE
paBHO MoXeT nonpoboBaTb apecToBaTb CYAHO
B Hagexpge 6e3 cnopoB nonyunTb obecneyeHue.
Ckopee Bcero, korga P& kny6 ctankueaeTcs C Ta-
KM 3afiepKaHuneM, y Hero 6onblie CTUMYJIOB €ro
ocnapvBartb.

HanpoTuB, ctaHgapT ans alter ego apecTa Bbllle
B ApYyrux WTaTax (Hanpumep, B Texace). 3gecb uctuy
HY>KHO MOKa3aTb U NMOJIHbIN KOHTPOJIb YYaCTHUKOB
Haj KOMMNaHWewn, u 310ynoTpebneHne KopnopaTuB-
Hol dopmoir. BepoAaTHO, B Bonee XKeCcTKUX ycso-
BMAX IOPUCTbI UCTLLOB Gonee TwaTelbHO U3yYyatoT
KOPMOPATVBHYIO CTPYKTYPY OTBETUMKOB U NPOOYoT
3alepaTb CyAHO, TOJIbKO ecsin YBepeHbl B JOCTa-
TOYHOCTU AOKa3aTeNlbCTB Mo 0060VM d/IEMEHTaM.
COOTBETCTBEHHO, 1 KOINYECTBO ONyONNKOBAHHbIX
OTMEH apecToB B Texace B LIe/IOM MeHbLLE,

B uenom alter ego apect ocTaeTcA BeCbma 3¢-
deKTUBHbBIM CpeaCcTBOM ANA 3alMTbl KPeanTopoB
KomnaHmn «ogHoro cygHa» B CLLIA. OgHako coveTa-
HWe ero ¢ ApYrMm1 MHCTPYMEHTaMM aMePUKaHCKOTro
MOPCKOro npaBa cnocobHo eLle 6osblue yCunnTb
no3numto KpeguTopa B crnope. imeHHO 06 3Tux go-
MOJIHUTENIbHbIX MHCTPYMEHTaX NOMAET peyb B Ya-
CTW 2 HACTOSALLEN CTAaTbW. ®

(OkoH4aHue credyem.)
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“Single Ship” Companies:
Some Remedies for Creditors

under US Law.

Part 1. Alter ego Arrest

under Rule B

his article is split into two parts. In Part 1, the

author analyzes the problem of “single ship”
companies for maritime lenders and explains why
US maritime law gives lenders more tools to deal
with such companies. The author then examines
the main characteristics of the so-called alter-ego
Rule B attachment - a type of arrest involving
the piercing of the defendant’s corporate veil.

Part 2 provides a concise overview of several
other instruments available under US law to cred-
itors of one-ship companies. This includes in rem
arrest under Rule C, equitable subordination of ship
mortgages and liens, setting aside of fraudulent
conveyances or transfers, and obtaining of evidence
in the US in support of foreign proceedings under
28 U.S.C. §1782.

Introduction to the problem

Single-ship, or one-ship, companies have for sev-
eral decades been the standard way for shipowners
to organize their businesses. This model of organi-
zation has largely replaced the system in which one
entity legally owns the entire fleet. In the most sche-
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matic form, a structure involving one-ship companies
may be pictured as shown in the Figure at p. 97".

Naturally, real-life business structures of most
modern shipowning operations are more complicat-
ed. A number of other entities are typically added
to above-mentioned scheme, e.g. to finance and
manage ships and operations with them, as well as
to optimize taxationZ.

However, several features remain the same
in any shipowning structure. First, the registered
owner of a ship is almost never the entity which
makes actual management decisions concerning
that ship. Secondly, shipowning businesses are still

' Mitsakis N. Shipping Groups of Companies: The Phenom-
enon of One-ship Companies and Protection of Creditors.
McGill University, 1988. P. 23.

2 See, e.g., the diagrams in Nazir M. The Growth of the JOL-
CO Structure // Marine Money. 2018. Oct/Nov. P. 12 (http://
www.wfw.com/wp-content/uploads/2019/07/Marine-Mon-
ey-Mehraab-Nazir-The-Growth-of-the-JOLCO-Structure.
pdf) and in Drobetz W., Tegtmeier L. The Development of
a Performance Index for KG Funds and a Comparison with
Other Shipping-related Indices // Maritime Economics &
Logistics. 2013. Vol. 15(1). P. 36 (https://link.springer.com/
article/10.1057/mel.2012.21/figures/1).


http://www.wfw.com/wp-content/uploads/2019/07/Marine-Money-Mehraab-Nazir-The-Growth-of-the-JOLCO-Structure.pdf
http://www.wfw.com/wp-content/uploads/2019/07/Marine-Money-Mehraab-Nazir-The-Growth-of-the-JOLCO-Structure.pdf
http://www.wfw.com/wp-content/uploads/2019/07/Marine-Money-Mehraab-Nazir-The-Growth-of-the-JOLCO-Structure.pdf
http://www.wfw.com/wp-content/uploads/2019/07/Marine-Money-Mehraab-Nazir-The-Growth-of-the-JOLCO-Structure.pdf
https://link.springer.com/article/10.1057/mel.2012.21/figures/1
https://link.springer.com/article/10.1057/mel.2012.21/figures/1
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very close - in a sense that a fleet controlled by one
group is operated day-to-day by a limited number
of individuals through close, non-publicly traded
corporations and limited liability companies. Partici-
pation in these companies is usually not available to
third-party investors (as opposed to publicly traded
corporations)®. This means that in the end all one-
ship companies within the group are in one way or
another controlled by the same beneficiaries.

It would be fair to say that maritime laws in many
jurisdictions do not keep up with — or even recog-
nize — this economic reality of the shipping business.
As an example, suffice it to mention the still existing
restrictions on the arrest of so-called “sister ships”.

Under both international conventions on arrest
of ships, the claimant may arrest* either (1) the spe-
cific ship in respect of which the maritime claim
arose, or (2) any other ship owned by the defendant
at the time maritime claim arose®. At the same time,
“ownership” is usually understood to mean only
registered ownership, and not beneficial or other
de facto control®.

3 See the analysis of reasons for this in Miller G. Shipping IPO
Prospects Slim as Capital-market Access Plunges // Freight
Waves. 2020. 22 Dec. (https://www.freightwaves.com/
news/shipping-ipo-prospects-slim-as-capital-market-ac-
cess-plunges) and the list of publicly traded companies in
The Complete List of Marine Transportation Stocks Trading
on the NYSE (https://topforeignstocks.com/stock-lists/the-
complete-list-of-marine-transportation-stocks-trading-on-
the-nyse/).

4 As an interim/preliminary measure, not for enforcement
purposes — Art. 1 (2) of the 1952 and 1999 Arrest Conven-
tions.

5 Art.3 (1) of the 1952 Arrest Convention, Art. 3(2) of the 1999
Arrest Convention.

6 See: The Evpo Agnic [1988] 2 Lloyd’s Rep. 411 (England); The
Tian Sheng No. 8 [2000] 3 HKLRD 49 (Hong Kong); Kent v SS
‘Maria Luisa’ (No. 2) (2003) 130 FCR 12 (Australia). Howev-

However, in a “one company, one ship” system,
the arrest of sister ships will be quite rare in practice.
Each defendant is a registered owner of only one
ship, whereas holding companies, ship managing
entities and/or bareboat charterers’ do not own
vessels at all.

The same flaw afflicts the rules for arrest of ships
belonging to time and voyage charterers®. Voyage
charterers (e.g., major oil producers or commodity
traders) rarely own vessels as registered owners.
Meanwhile, if a shipowning operation time-charters
additional tonnage for its fleet, then the charter is
fixed through a separate company, which acts as
the shipowner’s chartering department and does
not own any vessels.

As a result, creditors dealing with one-ship com-
panies are often unable to obtain sufficient security
for their claims. Such creditors usually have three
main options at their disposal:

(1) arrest the vessel in respect of which their
maritime claim arose (which in practice may not
be possible for a host of reasons beyond the scope
of this article);

(2) obtain an arbitral award/judgment without
security and then try to enforce that award/judg-
ment (which in practice may likewise be difficult
given the nominal nature of one-ship companies
and the fact that they rarely hold assets other than
the ship);

er, see Federal Courts Act, s. 43(8) (Canada) (“The jurisdic-
tion conferred on the Federal Court by section 22 may be
exercised in rem against any ship that, at the time the ac-
tion is brought, is owned by the beneficial owner of the ship
that is the subject of the action”).

Each of these players are often part of the group at the
shipowner companies.

8 Art. 3(2)(b) of the 1999 Arrest Convention.
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(3) bring a direct action against the one-ship
company’s P&l club or other liability insurer (which
is not permitted in many jurisdictions as matter
of law and may be quite difficult in practice).

Compared to many jurisdictions, US maritime
law gives lenders a set of tools that provide a higher
degree of protection in dealing with one-ship com-
panies. This is partly because the US is not a party
to many international conventions (including on
arrest of ships, limitation of liability, collisions, and
marine pollution). In the absence of international-
ly mandated rules, US courts and Congress have
furnished rules of their own, which are often quite
different from those contained in the conventions.
Another reason is the generally more pro-creditor
approach in US law, in particular, in bankruptcy and
corporate law. Finally, American courts are willing
to analyze the realities of the shipping business and
are more inclined to ignore the corporate form in
favor of a result that more accurately reflects the ac-
tual economic situation.

At the same time, the US is one of the largest
economies in the world. Almost every significant
company in the maritime market has contacts with
the US. This prompts creditors of these companies
to increasingly turn their attention to American le-
gal instruments in dealing with debtors — whether
the aim is to obtain security or evidence or to launch
full-fledged litigation/arbitration in the US. Howev-
er, quite often neither the underlying dispute nor
substantive proceedings may have any connection
with the US at all.

The arrest of ships and other property
by the rules: general rules

Unlike in most countries, in the US creditors have
at least three types of ship arrest at their disposal
(and often other non-ship related assets may be at-
tached as well). The most commonly used is the so-
called Rule B attachment. Its peculiar name due to
the fact that the Federal Rules of Civil Procedure
dealing with maritime claims are identified by let-
ters A to E°.

Rule B attachment is governed by federal (not
state) law, and therefore the applicable rules are
broadly the same in all federal courts. This type
of attachment may be used as an interim security

° Federal Rules of Civil Procedure. Title XlIl. Supplemental
Rules for Admiralty or Maritime Claims and Asset Forfei-
ture Actions (https://www.law.cornell.edu/rules/frcp).
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measure in support of ongoing litigation or arbitra-
tion (including foreign proceedings), as well as at
the enforcement stage (which also includes foreign
judgments and awards)'®. Compared with attach-
ment under state law, a creditor seeking a Rule B
attachment is not automatically required to provide
counter-security (e.g. bond), to prove the risk of dis-
sipation of assets, or the likelihood of prevailing on
the merits.

Under Rule B, any ship owned by the debtor
may be attached'. However, any other “property”
of the debtor in the broadest sense may be subject
of the attachment as well' This includes tangible
property (e.g. cargo), any intangibles (e.g. bank ac-
counts, intellectual property), as well as debts owed
to the debtor by third parties (e.g. freight, hire, or
payments under a letter of credit).

In general, for an attachment under Rule B to
be granted, a creditor needs to prove three main
elements™:

(i) a prima facie valid maritime claim' (low stan-
dard of proof);

(ii) the debtor’s property may be found in the ju-
dicial district where the relevant court sits (in prac-
tice, the fact that the ship itself is present in the dis-
trict is sufficient)';

(iii) the debtor “may not be found’, i.e. not sub-
ject to personal jurisdiction in the relevant judicial
district (in practice, plaintiff's attorneys would file
a declaration confirming that the defendant is not
registered in the district, does not transact busi-
ness and has no registered agents there, etc.).

19 Vitol, SA v Primerose Shipping Co., 708 F.3d 527, 539 (4th Cir.
2013).

" This is similar to arrest of sister ships in some countries (for
example, in Russia under Art. 390 (2) MSC and similar rules
in Art. 3 of the 1952 Arrest Convention).

12 FRCP, Rule B (1) (a) (“a verified complaint may contain
a prayer for process to attach the defendant’s tangible or
intangible personal property”).

13 See, for example, Aqua Stoli Shipping Ltd. v Gardner Smith
Pty Ltd., 460 F. 3d 434, 445 (2d Cir. 2006).

% A claim is considered “maritime” if (1) arises from a con-
tract having “reference to maritime service or maritime
transactions (Norfolk S. Ry. Co. v Kirby, 543 US 14, 23 (2004))
or (2) arises from a tort committed or causing damage
on navigable waters in the course of a traditionally mari-
time activity (Jerome B. Grubart, Inc. v. Great Lakes Dredge &
Dock Co., 513 US 527, 534 (1995)).

> In the case of debts owed by third parties to the debtor, it is
sufficient to show that the third party is subject to the juris-
diction of the court (for example, registered or doing busi-
ness in the judicial area).



In practice, Rule B attachment is granted in
the overwhelming majority of cases because
the standard of proof for creditors is quite low. De-
pending on the complexity of the underlying facts,
the attachment papers may be electronically filed
with the court in 1-2 days. Due to the relative ease
and speed, a creditor often only needs to notify
the debtor of the intention to attach the vessel in
order to obtain security (usually in the form of a P&l
club letter of undertaking).

Difficulties for the creditor may arise if the ship is
attached, but the defendant refuses to provide se-
curity and fights the attachment. Under US law, any-
one who claims an interest in the attached ship is
entitled to a post-seizure hearing'®. Typically, the de-
fendant files a motion to vacate the attachment,
accompanied by evidence that seeks to refute any
of the three elements described above. The court
then assesses whether the plaintiff has proved that
taking into account all of the evidence, “reasonable
grounds” for attachment exist.

“Reasonable grounds” is still a fairly low stan-
dard of proof for the plaintiff, and defendants rarely
succeed in presenting sufficient evidence to vacate
the attachment. However, if the plaintiff is trying
to pierce the defendant’s corporate veil for attach-
ment purposes (see below), US courts analyze more
factors than just three elements outline above, and
it is in this category of cases that the defendants’
attempts to lift the attachment are often successful.

Rule B attachment and piercing the corpo-
rate veil

Rule B attachment may serve as an effective
weapon against one-ship companies. When con-
sidering Rule B complaints, US courts may pierce
the defendant’s corporate veil'” and establish that
the actual owner of the vessel (or other asset) is not
its registered owner, but an affiliated company or in-
dividual'®. To do this, the plaintiff needs to show that

16 FRCP, Rule E(4)(f) (“Whenever property is arrested or at-
tached, any person claiming an interest in it shall be enti-
tled to a prompt hearing at which the plaintiff shall be re-
quired to show why the arrest or attachment should not be
vacated or other relief granted consistent with these rules”).

7 Courts in the United States use the terms “alter ego atti-
tude” and “piercing the corporate veil”interchangeably.

'8 American courts have had this right in maritime disputes
since at least 1950 following the US Supreme Court deci-
sion in the Swift & Co. Packers v Compania Colombiana Del
Caribe, SA, 339 US 684 (1950).
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there is an alter ego relationship between the two
defendants.

Such alter ego attachment may be of assistance
to creditors in a number of scenarios. For example,
a Singaporean time charterer fails to pay hire to
owners under a time charter. The charterer itself
does not own any vessels, since it is merely a char-
tering department of a large Chinese shipowning
entity. However, both the Singaporean charter-
er and the Chinese entity are both controlled by
the same individuals. In this situation, the creditor
may try to attach the ship legally owned by the Chi-
nese entity, even though his claim is technically
arises against the Singaporean charterer.

This alter ego type of attachment may be avail-
able in other situations as well. For example, compa-
nies A and B from Liberia and Panama are the reg-
istered owners of ships A and B, respectively. The
ship manager / bareboat charterer of both ships is
company C from Switzerland. All three companies
are controlled by the same individuals from Russia.
Ship A damages ship D in a collision. Ship D’s in-
surer may attempt to attach ship A (because it was
involved in the collision). However, the insurer may
try to arrest vessel B in the United States (although
vessel B did not participate in the collision and does
not belong to the defendant) — on the basis that
companies A and B are only alter egos of the Swiss
company C.

Unfortunately, there is no uniform approach
to the definition of alter ego in US federal courts.
What the plaintiff must prove depends on the US
federal circuit where attachment is sought. In ad-
dition, the alter ego standard itself is not defined in
the statute - US court evaluate a number of com-
mon law factors when deciding whether to pierce
the defendant’s corporate veil.

For example, courts in the Second Circuit (New
York, Connecticut, and Vermont) will pierce the cor-
porate veil upon attachment if (1) the controlling
persons used the company perpetrate a fraud or
(2) the controlling persons so dominated and dis-
regarded the corporate entity’s corporate form that
the entity primarily transacted the beneficiaries’ per-
sonal business rather than its own corporate busi-
ness'. In other words, the plaintiff needs to show
either abuse of the corporate form, or domination
and disregard of the corporate form. A similar alter-
native (disjunctive) standard has applied for several

' Williamson v Recovery Ltd. P'ship, 542 F. 3d 43, 53 (2d Cir.
2008); Kirno Hill Corp. v Holt, 618 F. 2d 982, 985 (2d Cir. 1980).
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decades in the Ninth District (which includes Cali-
fornia, Oregon, Washington, Alaska, and Hawaii)%.
As a result, it may be easier to obtain alter ego at-
tachment in these states.

Most other states in the US use a higher standard
for piercing the corporate veil in maritime disputes.
In the Fifth Circuit (Louisiana, Texas and Mississippi),
the plaintiff must prove both the abuse of the cor-
porate form that caused it loss and that the owner
exercised complete control over the corporation with
respect to the transaction at issue?'. Thus, in order to
attach a ship owned by an affiliate of the defendant,
the plaintiff would have to demonstrate both ele-
ments®. The similar cumulative (conjunctive) stan-
dard applies in several other “maritime” circuits of the
US - in the Seventh? (lllinois, Indiana, Wisconsin) and
Eleventh (Florida, Alabama, Georgia)®.

Proving alter ego claims

“Complete control and domination” and “abuse
of the corporate form” are not strictly defined legal
terms. What exactly are the US courts looking at to
determine whether to pierce the corporate veil?

Regarding the element of domination and con-
trol?, the courts in the Fifth Circuit (Louisiana, Mis-
sissippi, and Texas) provide an instructive example.
At least since 1985, federal courts in this circuit use
a laundry list of 12 factors to determine whether
a company is an independent entity separate from
its members. Thus, the courts of the Fifth Circuit
assess the following indicators?:

(1) common shareholders / members;

(2) common directors and officers;

(3) common business departments (for exam-
ple, one company states that the other is merely its
department);

2 Chan v Soc’y Expeditions, Inc. 123 F.3d 1287, 1294 (9th Cir.
1997). But see Pac. Gulf Shipping Co. v. Vigorous Shipping &
Trading S.A., 992 F.3d 893 (9th Cir. 2021) for a proposition
that the stricter, conjunctive standard applies.

21 Bridas SAPIC v Gov't of Turkmenistan, 447 F.3d 411, 416 (5th
Cir. 2006).

22 White Rosebay Shipping SA v HNA Grp. Co., 2013 WL 441014,
at *2 (SD Tex. Feb. 5, 2013).

3 Sea-Land Servs., Inc. v Pepper Source, 941 F.2d 519, 520
(7th Cir. 1991).

2 Vasquez v Yll Shipping Co., 559 F. App'x 841, 844 (11th Cir.
2014).

% Or“disregard of the corporate form”, which is essentially
the same thing.

2 United States v Jon-T Chemicals, Inc., 768 F.2d 686, 691 (5th
Cir. 1985).
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(4) consolidated financial statements and tax
returns;

(5) whether the member finances the company;

(6) whether the subsidiary’s incorporation was
caused by the parent;

(7) whether the subsidiary is grossly under-
capitalized;

(8) members / parent company pay salaries and
other expenses of the subsidiary;

(9) the subsidiary receives no business except
that given to it by the parent and serves the clients
of the parent company / members;

(10) the members or the parent company use
the property of the subsidiary as their own;

(11) the day-to-day operations of the two com-
panies are not kept separate from each other;

(12) the subsidiary does not observe “corporate
formalities” (e.g. keeping separate books, holding
meetings).

This is not an exhaustive list of factors considered
by US courts. Other factors which are not specifi-
cally listed include common registration / business
addresses, common contact details and employ-
ees, common websites, common bank accounts
and commingling of funds, as well as the existence
of nominal directors and officers. In addition, not
all factors will necessarily be of equal importance,
even in similar cases?.

As an example, in many maritime disputes it may
be important whether the parent company claimed
ownership of vessels that are actually registered in
the subsidiary (such statements may sometimes be
found on the shipowners’ websites or be made in
the course of negotiations or contained in a recap®).
It may matter on whose behalf correspondence was
conducted during negotiations of the charter and
on whose behalf freight/hire was paid.

Very often, fleets and one-ship companies are
managed by technical or commercial management
companies. If the managing entity actually manages
the fleet as its own in favor of common beneficia-
ries, then the court may find that both the manager
and the one-ship companies are each other’s alter
egos (since they are all controlled by the common
beneficiaries). In turn, this may give grounds for
attachment of any vessel controlled by the group.

% Flame SA v Freight Bulk Pte. Ltd., 807 F.3d 572, 587 (4th Cir.
2015) (“because numerous factors can support the conclu-
sion that corporations are alter egos, the inquiry is fact-in-
tensive and specific facts may be relevant in one case and
irrelevant in another”).

% ].e.in a summary of the main terms of the contract.



If the plaintiff can prove that the one-ship
company was deliberately set up to purchase
a particular vessel and avoid future arrests, this may
also support piercing the corporate veil. Quite often,
the very name of the one ship company may be
a potential indicator of this - it will coincide with
the name of the ship itself.

Since most vessels are subject to ship mortgages,
information about the collateral issued to the bank
by the owners may be very useful. If a number
of vessels legally owned by different companies
serve as collateral for a single loan, then so-called
“cross-collateralization” exists and is a strong indica-
tor that both registered owners are alter egos of the
controlling person. The same applies to situations
where one company or member acts as a guarantor
of loans to several one-ship companies (or guaran-
tor under a time charter or a contract for the sale
of a vessel). Another possible indicator could be
the fact that a shareholder has issued a loan to
the one ship company secured by a mortgage on
that ship.

As regards abuse of the corporate form, US
courts take a similarly broad approach to this ele-
ment. To show abuse, the plaintiff is not required to
prove that a crime or a tort has been committed — it
is enough to show that the actions of the defen-
dants could lead to fraud, injustice or fundamental
unfairness in relation to creditors.

For example, US courts found abuse of the cor-
porate form, sufficient to pierce the veil and grant
an alter ego attachment, in the following situations:

(1) the controlling shareholder of the compa-
ny, in the course of negotiations, claims that he
or a company affiliated with him own the vessels
(in reality, the vessels are legally owned by one-
ship companies) — on the basis that the controlling
shareholder may have misrepresented the financial
and asset position of the entity under his control
(since vessels are valuable targets for arrest/at-
tachment)?’;

(2) sale of a vessel after a claim arose against it or
proceedings began (especially if the vessel is sold
to an affiliated company and retains the same at-
tributes - the same manager, P&l club, flag, voyage
routes, and also if the vessel is not offered for sale in
the open market, was the only asset of the company

2 White Rosebay Shipping SA v HNA Grp. Co., 2013 WL 441014,
at *2 (SD Tex. Feb. 5, 2013) ; Naftomar Shipping & Trading
Co.vKMA Int’I SA ., 2011 WL 888951, at *7 (SD Tex. Mar. 10,
2011).
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and/or is sold soon after the company’s insolvency —
since insolvency may have extinguished the ship
mortgage/liens on the vessel)*;

(3) transfer of assets and funds within a group
of companies, often without reasonable business
justification and documentation - on the basis that
this may have been done to hide assets from credi-
tors®;

(4) incorporation of several undercapitalized
companies exclusively in order to register ships in
their names, considering the fact that the directors
ere nominal, lacked management experience in
the shipowning business, and regularly consulted
with shareholders, while the assets of the compa-
nies were being commingled?®2

What do court statistics say?

Despite the more favorable approach in US law
to piercing the corporate veil, most reported and
published decisions in fact show courts vacating
alter ego attachments. Such data naturally raises
questions about the effectiveness of Rule B as a se-
curity measure (especially considering the cost of le-
gal services in the US). However, there are several
reasons for this.

First, the original court orders authorizing
attachment are not published in US legal data-
bases like Westlaw and Lexis*. In general, only
orders issued after post-seizure hearings are pub-
lished. Suh hearings, though, only take place if
the defendant fights the attachment. However,
after attachment is granted (or even after a Rule
B complaint is filed and the plaintiff threatens to
attach the vessel), the majority of defendants pre-
fer not to challenge the attachment. They usually
provide security in the form of a P&l letter of un-
dertaking to secure prompt release of the vessel.
As a result, the number of published decisions va-
cating attachment noticeably exceeds the number

30 FIMBANK PLC v Discover Inv. Corp., 2020 WL 3519159, at *10
(SDTex. May 21, 2020), report and recommendation adopt-
ed 2020 WL 3504179 (SD Tex. June 29, 2020); Flame SA v In-
dus. Carriers, Inc., 24 F. Supp. 3d 493, 509 (ED Va.), Aff'd sub
nom.; Flame SA v Freight Bulk Pte. Ltd., 762 F.3d 352 (4th Cir.
2014).

31 d’Amico Dry d.a.c. v Nikka Fin., Inc., 429 F. Supp. 3d 1290,
1304 (SD Ala. 2019), appeal dismissed 2020 WL 5498487
(11th Cir. May 19, 2020).

32 0S Shipping Co. v Glob. Mar. Tr. (S) Priv. Ltd., 2011 WL
1750449, at *12 (D. Or. May 6, 2011).

3 Although they may be accessed through PACER (Public Ac-
cess to Court Electronic Records).
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of published decisions declining to vacate. Given
that the purpose of attachment is most often to
obtain security, such statistics do not correctly
reflect the effectiveness of alter ego attachment
in the US.

Second, many states (e.g. New York) apply a low-
er standard of alter ego attachemnt - the plaintiff
must show either full control and domination or
abuse of the corporate form, but not both. Coinci-
dentally, it is in the Southern District of New York
that the number of alter ego attachments being
vacated is the highest. It may be that laxer rules
increase the number of opportunistic attachments
attempts. For example, if the plaintiff can only
demonstrate the commonality of members, direc-
tors, and addresses of the defendant companies,
he might still try to attach the ship in the hope
of obtaining security without a fight. It may also be
that when the defendant’s P&l club is faced with an
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opportunistic attachment, it has more incentive to
challenge it.

In contrast, the standard for alter ego attachment
is higher in other states (e.g. Texas). Here the plaintiff
must show both complete control and domination
and abuse of the corporate form. Probably, stricter
rules force plaintiff’s lawyers to research the corpo-
rate structure of defendant companies more careful-
ly and attempt to attach only if sufficient evidence
of all elements exists. Accordingly, the number
of published decisions vacating Rule B attachments
in Texas appears to be generally smaller.

Overall, alter-ego Rule B attachment remains
a highly effective instrument of protecting creditors
of one ship companies in the US. However, using it
together with other instruments which US maritime
law affords may further strengthen the creditor’s
position. It is these additional tools that will be dis-
cussed in Part 2 of this article. =
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npenonaBaTenb Kabeapbl FpaXkaaHCKoro npaea v npouecca HAY BLLD -
CaHkT-lNeTepbypr, MarncTp rpaxgaHckoro npasa (CMN6Iry)

O AoNYyCTUMOCTU YyAep>KaHUA BeLlW,
He NnpuHaaneXxawen AOMNKHUKY

OBOJOM AJ1A HAMVICaHUA HAaCTOALLEN CTaTby MNo-
CNyXnna npakTnyeckas CUTyaums, C KOTOpoW
A He TaK JaBHO CTONKHyncA'.

lMpodasyy Heobxo0umo 6bi/10 0oCMasuMeb 2py3
cg8oemMy NoKynamerito, 0/1 4e20 OH HaHA/1 Nepeso3yu-
Ka. [lepeso34uk NpuHaA 2py3 0719 00CMAsKu U ycnew-
HO 8bINOJIHUJT NOpYyYeHue.

O0Hako mex0y NpoddasyomM U NOKynamesiem 803-
HUKJIU pa3Ho2aacus no 80npocy 0 MoM, Kmo UMEeHHO
0o/1KeH 8HeCMU Npo8o3Hyto niamy. Kak s1e2ko MOXXHO
00200ambCA, HUKMO U3 CMOPOH He Xesasa onsiayu-
8aMb Nepeso3sKy.

[Mepeso3quk xe 8nosiHe 3aKOHOMepHO 3aA8uJ
06 yoepxxaHuu 2py3a.

Cnycmsa Hekomopoe 8pemMsA cumyayus 0C/10X-
HU/IaCb MmeM, 4Ymo 2py3, KaK 0KA3dsaocb, npooasuyy
He NpuHAaosexas — oH bl noxuweH y oelicmsumero-
HO020 cO6CMBeHHUKA.

CobcmeeHHUK nompe608ads1 0m nepeso3yuKka
8bl0ayqu emy 2py3a. llepeso3yuk omkaszasa 8 3mom
u coobwjus1 cobcmeeHHUKY, 4Ymo mom 00JIXKeH onnid-
mume Kak nepesosKy, mak u Heobxoo0uMble pacxoosl
Ha codepxaHue seuju.

Y cobcmeeHHUKA 803HUK 80NpOC: NPOMUBONO-
CMasumo /iU emy yoepxaHue, 3as8/1eHHOe Nepego3-
qukom?

B o6wwem Buae Bonpoc 3ByunT cieaytoLmm o6-
pa3om: Npu Kakux 06CToATeNbCTBaX MOXHO yaep-
XKUBaTb Bellb, KOTOPaA He NPUHAANEXNT JOMKHU-
Ky? MiHaue roBops, Npu Kaknx o6CToATENbCTBAX
MOXHO YAepXXnBaTb Bellb NPOTUB TpeboBaHUA
CO6CTBEHHUKA, KOTOPbIN He ABNAETCA JOMKHUKOM
no gorosopy?

[nA Havana A npeanarato KpaTko onuncatb obLyme
yCcnoBuA ANa yaepXKaHusa, a 3aTeM Mbl nepengem
K paccMoTpeHuto npobaemMHoro Bonpoca.

1. O6wWwme ycnoBua gna yaepKaHusa

Yto6bl yaepKaHue 66110 3$pPeKTUBHBIM, Tpe-
6yeTcAa cobnogeHne cnepyowmx ycnosun (ct. 359
K PO):

1) yoepuBawLwui Belb (peTeHTOP) AOJIKEH
dur3myeckn obnagaTtb Belbio;

2) peTeHTOP OOJIXKEH UMETb AIeHEXHOe Tpebo-
BaHME K JIMLy, KOTOPOMY OH 06A3aH BEPHYTb Bellb.
70 TpeboBaHMe AOJIKHO ObITb B MOIOKEHWM «MOJ-
NEXUT NPUHYANTENbHOMY OCYLLECTBAEHNION. TakKe
Takoe TpeboBaHVe AONIKHO ObITb CBA3AHO C BELLbIO
(@a63ay nepebini n. 1 cT. 359 K P®). OgHako ecnu
TpeboBaHMe BO3HVKJIIO 13 NpeanpuHNMaTeIbCKOro
OTHOLLEHMSA, TO TaKas CBA3b HeobsA3aTesbHa (ab3al
BTOPOW TOFO »Ke NyHKTa)%

' B poccuiickoi nitepaType AaHHbI BOMPOC TakKe paccMa-
TpuBancsa B.C. Koctko (cm. ero: Yaep»aHue Bewn, He npu-
Hafnexallen Ha npaBe COGCTBEHHOCTY AOMKHIKY // BecT-
HMK 3KOoHOMUMYecKoro npasocyaua PO. 2016. N2 9. C. 168-
183).

2 TeMm He MeHee ANfl yAepPKaHWUs MO AOMTY U3 MOPCKOW KOM-
MepPUECKOV NEPEBO3KU, KaK MHE KaXKeTCs, AeNaeTcs UCKITIo-
YeHye 13 NCKIYeH A (T.e. BO3BPAT K 06Liemy npasuiny):
[IONT AOMKeH ObITb HEMPEMEHHO CBA3aH C Bewwbio (M. 11 2
cT. 160 KTM PO).
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Mpun HaNMuMM 3TUX YCITIOBUN PETEHTOP BripaBe
3a6JI0KNPOBATb HaMpaB/IEHHOE NPOTKB Hero Tpe-
60BaHue 0 Bblgaye Bewm. B pesynbTate 3asBneHus
006 y#epaHUU OH TaK»Ke Mosy4YyaeT JOCTAaTOYHO
CUJIbHYIO MPABOBYIO NMO3ULIMIO B OTHOLIEHUWN BELYU:
OH npurobpeTaeT Ha Hee 0co6oe BelyHoe NpaBo
M NpaBo 06paTUTb B3biCKaHMe (NpoaaTb Bellb
M OCTaBUTb BbIPyUYeHHble feHbrn cebe ana nora-
LeHVA OOMToB).

2. lonycTMO N yaepKnBaTb Bellb,
KOTOpasn He NPUHAANEXUT AOMKHUKY?

2.1.TlocTaHOBKa BOMPOCOB

Co6CTBEHHUK He CBA3aH C yAepKMBaLWMM nepe-
BO3UYMKOM JOroBopom. [1oatomy (no ero yTeepk-
LEHVIO0) OH He JOJIXKeH eMy KaKne-nnbo feHeXxHble
CYyMMbl.

Y106bI OLLEHUTL BO3MOXHOCTb YAep»KaHUsA B Bbl-
LeonmncaHHOM Aiene, A NpeaJiarat NOCTaBUTb TpU
Bonpoca:

1. NencTBUTENBHO N Y COGCTBEHHNMKA HET fe-
HEXXHOTO AoMra nepes nepeBo3yunkom (MycTb He 13
LLOrOBOpPa, HO 13 MHOTO OCHOBaHUA)?

2. MoxHo nn nprobpecTn NpaBo yaep»KaHusA
no pob6po cosecT?

3. Ecnu BCe e ygepXmnBatoLLnin 3HaeT, YTo ero
LOOJKHUK He COBCTBEHHVIK BELLM, TO MOXKHO N 00-
HapY»KWUTb TaKne Cilyyau, B KOTOPbIX yaepXaHue,
HecMOoTpA Ha 370, 6yAeT NPOTUBONOCTaBMMO COb-
CTBEHHUKY?

2.2. [leHeXHbl fonr cobCTBEHHMKaA

C ObITOBOV TOYKN 3PEHNSI MOXKHO CKa3aTb, YTO
B pe3yrnibTaTe HECEHUs MePEBO3YMKOM HeobXxoaun-
MbIX PacxofoB Ha Bellb (Hanpumep, Ha Heobxo-
AVIMbI PEMOHT, 0becreyeHne COXPaHHOCTM U1 T.M.)
Co6CTBEHHMK 060raTnncaA (M3BneK NMyLLeCTBEHHYHO
BbIr0OAy) 3a CUeT nepeBo3unKa. B Hauane yenoukn
CTOUT NEePEeBO3UNK, KOTOPbIN HENOCPEACTBEHHO CO-
BEPLUMN None3Hble AeliCTBYSA, @ B KOHLE — COOCTBEH-
HVK (KOHeuUHbIl BbirogonpurobpeTaTenb). OfHako
C MPABOBOW TOUKM 3PEHA Ao 06CTOUT NHAYe.

IOpunanyeckn ot neATeNbHOCTM NepeBOo3UMKa
oboraulaetca He cCOGCTBEHHUK, HO UMEHHO ero
KOHTpareHT — rpy3ooTnpasutenb. OboraleHue
rpy300TnpaBuUTena ABAAETCA OCHOBaTeNIbHbIM (OC-
HOBaHO Ha foroBope nepeBo3kn). COBCTBEHHNIK e
nonyyaeT BbIrofy IPULNYECKM He 3a CYET NepeBo3-
UMKa, HO 3a CYEeT rPy300TNpPaBUTENA.
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ITO 0OBACHAETCA COOOPAKEHUAMN YaCTHON aB-
TOHOMWW: FPY300TNPABMTESNb Y MEPEBO3YNK CBOEN
BOMEN onpeaennun, Yto nosiesHble 4enCTBUA nepe-
BO3UlKa — 3TO NPefOCTaBNeHUs UMEHHO B afpec
rpy300TNpaBuTeNs B paMKax 06s3aTefIbCTBEHHO-
NpaBoOBOV KOMMYHMKaLmnm3,

[o3ToMy He UMmeeTCA PUANYECKMX OCHOBAHWI
HafensATb NepeBo34YnKa NPAMbIM TpeboBaHUEM
K COOCTBEHHMKY O KOMMEHCALUMW NPor3BeAeHHbIX
UM HeobxoanmbIx pacxofoB. Tem 6osnee, HET oc-
HOBAHWI A1l BO3/IOMKEHUSI Ha COOCTBEHHMKa 0651~
3aHHOCTU MO ynsaTe CYyMMbl, PaBHOW NPOBO3HOMN
nnate (ppaxTy), NOCKONbKY cama rno cebe nepeBos-
Ka HMKaK He oboraliaeT cOOCTBEHHMKA, HE MOXET
paccmaTpurBaTbCA B KauecTBe HEOOXOAMMbBIX Ui
KaKmx-nnobo elle pacxofoB Ha NoAAepKaHme cyle-
CTBOBAHVA UMW YNyULIEHWE BELLN.

Kpome Toro, nepeBo3unk He ABNAETCA N OTBET-
YMKOM MO BMHANKALMOHHOMY UCKY (cT. 301 TK PO),
MOCKO/bKY OH 06flafaeT Bellbio HE B CBOEM UH-
Tepece (He BafeeT eil), HO AEPXKUT €€ Ha YyKoe
UMSA — Ha UMA rpy300TNpaBuTena. Beuay atoro uc-
K/touyaeTca NpuMeHeHne HOpPMbl O pacyeTax npu
BUHAMKauuu (cT. 303 TK PO).

Takum 06pazom, nepego3yuK He uMeem KaKux-su-
60 npumsA3aHul K cobcmaeHHUKY, N03MOoMyY, CMpPo20
2080, OH JIUYHO HE MOXXem 3dA8UMb 06 yoepxaHuu
npomus mpebosaHus cobcmeeHHUKA 0 8bi0aye geuyu.

2.3. lMprnobpeTteHne NpaBa yaepxaHusa
no gobpon coBecTn

OcCTaHOBWTb COOCTBEHHMKA MOXKET TOJIbKO ApPY-
roe BelyHoe npaso. [losToMy 3asABneHne 06 yaep-
XaHnW JaeT nepeBoO34YMKy BeljHoe npaBo: Cob6-
CTBEHHVIK He TOJIbKO He BMpaBe OTHMMaTb Bellb
Y PETEHTOPA, HO, 6OJIEE TOFO, EC/IN OH 3TO CHAENAET,
TO PETEHTOP CMOXET UCTpeboBaTb Belyb 06PaTHO.
OnHaKo B N3NOXEHHOWN CUTyauumn NepeBo3ymK 3a-
ABNAeT 06 yaepKaHUM He NPOTUB COOCTBEHHNIKA,
HO NPOTUB JOJIKHMKA (rpy300TNpaBuTens), KOTo-
PbI KAKUM-TMOO NPaBOM Ha Hee He obnagaeT. VHbl-
MU C/TOBaMu, NEPEBO3YMK MNbITAETCA BbIBECTW ANA
ce6a BeLLHOE NPABO 13 NO3ULMM FPY300TrPaBUTENS
B OTHOLUeHMM Beln. Ho y rpy3o0TnpaBuTens HrKa-
KOW neranbHOM No3uuum Het!

B Hayke cylecTByeT nges, 4To He TOSIbKO NPaBo
COBCTBEHHOCTY, HO 1 Apyriie BELLHbIE NMpaBa MOryT

3 Cm.: Kammepep 3. OboralieHne 1 Hefo3BONEHHOE Ael-
cTBue. YacTb nepBas // BeCTHUK rpakgaHckoro npaea.
2010. N2 2. C. 246-288.



nprobpeTaTbCA OT HEeYNPaBOMOYEHHbIX 1L, MO AO-
6pow coBecTn. ITa naeA MHOrAA HaXOAMT 1 MPaKTU-
yeckoe BorsioLeHmne,

O6bIYHO ycnoBUAMM Af1A NPUObPeTeHNUs Mo [o-
6pori coBeCTU BbICTYNatOT cnepytolme GbakTopbl:

1) npnobpeTtaTtenb npasa ABnAeTcA gJobpoco-
BECTHbIM, T.€. OH He 3HAeT N He MOXKeT 3HaTb, UTO
nepen HUM (Kak okasblBaeTca!) npencran He cob-
CTBEHHUK;

2) cOBCTBEHHUK Cam MOBUHEH B TOM, UTO TaKas
CUTYaUMA COXMNAacb — UIMEHHO €ro YMblLUIeHHOe
WS HEOCTOPOXKHOE MOoBefeHVe NPUBESIO K TOMY,
4YTO BUAMMOCTb COOCTBEHHOCTM 3aKpenwunacb
3a VHbIM NNLOM (NPUMEHMTENIbHO K paccmaTpurBa-
€MOMY yZiep>KaHWIO — 3a JOMKHUKOM, rpy300Tnpa-
BUTENEM);

3) npuobpeTatenb ABNAETCA BO3ME3[HbIM
(T.e. NONHOCTbIO NpefoCTaBU SKBMBANEHT Npu-
obpeTaemoro). B oTHowWeHUN NpaBa yaepxaHus,
KaK MHe KaKeTCA, JaHHbIA KPpUTEPU NOANEXUT
HeKoTopol MmogndrKaLmm: Heo6XoaNMMO, YTOObI
[,01Tr, MO KOTOPOMY 3asBNEHO YAepKaHwue, BblTeKkan
13 BO3ME3HOr0 OTHOLLIEHHUS.

Al nonarato, YTO HET HMKAKKX MPENATCTBUN K [O-
6pocoBecTHOMY NpuobpeTeHNio BELLHOro NpaBa
yaepxaHua. Ecnn yoep»kusatowwnin 3aaBnsaeT fomk-
HVKY 06 yaeprkaHuy 1 JO6POCOBECTHO NosnaraeT ero
COOCTBEHHMKOM, TO MPY HaIMYMK MPOUMX BbllLe-
YKa3aHHbIX GaKTOpPOB OH MOJMyUYUT BELLHOE NPaBo.
Jaxe ecnm JOMKHMK He ABNANCA COOCTBEHHNKOM.

Taknm o6paszom, yaepaHuve Bellu, He NpuHaa-
nexalen JOMKHUKY, LOMKHO fOoMNycKaTbCa npu
BbINOJTHEHUN BbILLENEPEYNCTIEHHBIX TPeOOBaHNIA.

lMpumeHuUMenvbHO K yKkasaHHom oesty 0obpoco-
s8ecmHoe npuobpemeHue He COCMOUMCH, NOCKO/bKY
gewb bbl1a noxuweHa y cobcmeeHHUKaA (He 8bINOJ-
Haemcsa ¢pakmop N2 2).

4 Tak, Hanpumep, POCCUINCKOMY 3aKOHY 13BECTHO fOOPOCO-
BECTHOE NprobpeTeHne NpaBa 3anora oT HeCO6CTBEHHN-
Ka (a63aL BTopoi n. 2 cT. 335 TK P®). 3Ta KOHCTPYKUKMA po-
Aunacb B CyaebHo NpaKTrKe, a 3aTem 6blnia 3akpenieHa
B 3aKOHe

. NYBJINKALUN

2.4. TpnobpeTeHne npaBa yaepxaHusa
PETEHTOPOM, KOTOPbI 3Has, YTO JOMKHUK
He ABNAeTCA COOCTBEHHUKOM

Bonee cnoxkHbiM ABNAETCA BOMPOC O fONYCTU-
MOCTU YAEPKaHMWA B Tex Cilyyasx, Koraa peTeHTop
AOCTOBEPHO 3HAET, YTO AOMKHUK He ABNAeTCA CO6-
CTBEHHVIKOM.

Kak MHe KaxeTcs, ana 3Toro cnyyas no obuye-
My npasuiy 3aasfieHre 00 yaepKaHUN He JOSIKHO
[aBaTb peTeHTOpY BelHoro npasa. OgHako A no-
narato, Uto B [IBYX CJlyHasx yaepaHue MoxeT ObiTb
AONYLLEeHO:

(1) ecnn 06bEKTMBHO rPy300TNpPaBUTEND (LOK-
HWK) AeCTBYeT No nopyyeHnto cobcTBeHHMKa. Ha-
npvmep, rpy300TNpaBUTeNb CaM ABMAETCA NepeBo3-
YMKOM COOCTBEHHMKA U Janee CTaBUT 3Ty e 3adavy
cybnepeBo3uuKy;

(2) ecnn 06BEKTNBHO TAaKOrO MOPYYEHUSA HeT,
OAHAKO ANiA NepeBOo3YMKa-peTeHTopa co3ganacb
BUAVMMOCTb €ro HanMymsA 1 Npu 3TOM 3a Takyto BUAK-
MOCTb OTBEeYaeT COOCTBEHHNK — UMEHHO COOCTBEH-
HVK CBOVIMU YMbILLINEHHbBIMMW U HEOCTOPOXKHbIMI
[EeNCTBMAMY CO3Aa Y MepeBo3ynKa BrneyatieHue,
pobpocoBecTHOE OXKuaaHme Toro, YTo nopyyeHue
ecTb.

Taknum o6pasom, yaep>kaHue B cMTyaLmm, Koraa
peTeHTOP 3HAaeT UM [OSIKEH 3HaTb, YTO AOSIKHUK
He ABNAeTCA COOCTBEHHMKOM, MOXeT 6biTb Aony-
LLLeHO MNP HaNMYMM OAHON U3 ABYX CUTYaLMIA, ONK-
CaHHbIX BblLLe.

B paccmampusaemom cnyvyae cob6cmeeHHUK
He 0a8as Kakoz2o-1ubo nopy4YeHUA HA Nepeso3Ky,
a makxe He co30aeasi 8UOUMOCMb HAJIUYUA MAKO-
20 nopyyeHus. Y13 samoeo cnedyem, umo yoepxaHue
8ewju nepeso3yUKOM OKA3bl8AeMCsA HEBO3MOXHbIM.

3. 06wun BoiBOA,
Cne,qyeT 3aKNMK4YNTb, YTO NepeBO3YUK NnLLeH

BO3MOXHOCTU yAepXnBaTb BelWb NPOTUB Tpe6o—
BaHWI COOCTBEHHVKA. B
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Retention of a Thing
that Does Not Belong

to the Creditor

he reason for writing this article was a practical

situation that | recently investigated'.

The seller needed to deliver the goods to his buyer,
for which he hired a carrier.

The carrier accepted the cargo for delivery and suc-
cessfully completed the order.

However, a disagreement arose between the seller
and the buyer over who should pay the freight. As you
can easily guess, none of the parties wanted to pay for
the carriage.

The carrier, however, announced the retention
of the cargo.

After some time, the situation was aggravated
by the fact that the cargo, as it turned out, did not
belong to the seller — it was stolen from the actual
owner.

The owner demanded that the carrier release
the cargo to him. The carrier refused this and informed
the owner that he should pay both the carriage and
the necessary expenses for the maintenance of the
cargo.

The owner has a question: is the retention declared
by the carrier opposed to him?

' In the Russian literature, this issue was also considered by
V.S. Costko - see: Costko V.S. Retention of a thing that does
not belong to the debtor by right of ownership // Bulletin
of Economic Justice of the Russian Federation. 2016. No. 9.
P. 168-183.
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In general terms, the question is as follows: un-
der what circumstances can a thing that does not
belong to the debtor be retained? (or otherwise) —
under what circumstances can a thing be retained
against the claim of an owner who is not a debtor
under the contract?

To begin with, | propose to briefly describe
the general conditions for retention, and then move
on to address the problematic issue.

1. General conditions for retention

In order for the retention to be effective, the fol-
lowing conditions should be met (Article 359 of the
Civil Code of the Russian Federation):

(1) the retention creditor should physically own
the thing,

(2) the retention creditor should have a monetary
claim against the person to whom he is obliged to
return the thing. This claim should be enforceable.
Also, such a claim should be related to the thing
(paragraph one, clause 1 of article 359 of the Civil
Code). However, if the claim arose from an entre-
preneurial relationship, then such a connection is
optional (paragraph 2 of the same clause)

2 However, in order to deduct the debt from merchant ship-
ping, it seems to me, an exception is made from the ex-
ception (i.e., a return to the general rule) - the debt must



In the presence of these conditions, the retention
creditor has the right to block the demand direct-
ed against him for the release of the thing. Also, as
a result of a statement of retention, he also receives
a fairly strong legal position in relation to the thing:
he acquires a special right in rem to it and the right
to foreclose (sell the thing and keep the proceeds
for himself to pay off debts).

2.Is it permissible to retain a thing that
does not belong to the debtor?

2.1. Asking questions

The owner is not bound by the contract with
the retention carrier. Therefore (according to him)
he does not owe him any sums of money.

To assess the possibility of retention in the
original case, | propose to pose three questions:

(1) does the owner really have no monetary debt
to the carrier? (not from a contract, but from a dif-
ferent basis)?

(2) is it possible to acquire the right of retention
in good faith?

(3) if, nevertheless, the retention creditor knows
that his debtor is not the owner of the thing, is it
possible to find such cases in which the retention
creditor, despite this, will be opposed to the owner?

2.2. Owner’s debt

From an everyday point of view, we can say that
as a result of the carrier incurring the necessary ex-
penses for the cargo (for example, for necessary
repairs, ensuring the safety, etc.), the owner has
gained property benefits at the expense of the car-
rier. At the beginning of the chain is the carrier who
directly performed useful actions, and at the end -
the owner (ultimate beneficiary).

However, from a legal point of view, this is not
the case.

Legally, it is not the owner who is enriched from
the activities of the carrier, but it is his contractor —
the shipper. The enrichment of the shipper is substan-
tial (based on the contract of carriage). The owner
receives the benefit legally not at the expense of the
carrier, but at the expense of the shipper.

This is explained by considerations of private
autonomy: the shipper and the carrier have de-
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termined by their own will that the useful actions
of the carrier are to provide it to the shipper within
the framework of obligations?.

Therefore, there is no legal basis to endow
the carrier with a direct claim against the owner for
compensation for the necessary costs incurred by
him. Moreover, there are no grounds for imposing
on the owner the obligation to pay an amount equal
to the carriage charge (freight), since the carriage
itself does not in any way enrich the owner, cannot
be considered as a necessary or any other expense
to maintain or improve the thing.

In addition, the carrier is not a defendant in a ac-
tion in replevin (Article 301 of the Civil Code), since
he possesses a thing not in his own interest (does
not own it), but keeps it in someone else’s name - in
the name of the shipper. In view of this, the applica-
tion of the rule on settlements during vindication is
excluded (Article 303 of the Civil Code).

Thus, the carrier does not have any claims against
the owner, therefore, strictly speaking, he personally
cannot declare retention against the owner’s demand
for the delivery of the thing.

2.3. Acquisition of the right of retention
in good faith

Only another right in rem can stop the owner.
Therefore, the statement of retention gives the car-
rier a real right: the owner not only has no right
to take the thing from the retention creditor, but,
moreover, if he does so, the retention creditor will
be able to claim the thing back.

However, in the stated situation, the carrier
declares the retention not against the owner, but
against the debtor (shipper), who does not have
any right to it. In other words, the carrier is trying to
deduce the real right for himself from the position
of the shipper in relation to the thing. But the ship-
per has no legal position!

In science, there is an idea that not only right
of ownership, but also other real rights can be ac-
quired from unauthorized persons in good faith.
This idea sometimes finds practical embodiment.

Usually, the following factors are the conditions
for acquiring in good faith:

(1) the acquirer of the right is in good faith, i.e. he
does not know and cannot know that it was not
the owner who appeared before him (as it turns out),

certainly be associated with the thing (clauses 1 and 2
of Art. 160 of the Merchant Shipping Code of the RF).

3 See: Kammerer E. Enrichment and Unlawful Action. Part
one // Bulletin of Civil Law. 2010. No. 2. P. 246-288.
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(2) the owner himself is guilty of the fact that
such a situation has arisen - it was his willful or care-
less behavior that led to the fact that the semblance
of ownership was assigned to another person (in
relation to the retention in question - for the debtor,
the shipper),

(3) the acquirer is reimbursable (that is, it has
fully provided the equivalent of the acquired). With
regard to the right of retention, it seems to me,
this criterion is subject to some modification: it is
necessary that the debt for which the retention is
declared should follow from a compensated rela-
tionship.

| believe that there are no obstacles to the ac-
quisition of real right of retention in good faith.
If the retention creditor declares the retention to
the debtor and in good faith considers it to be
the owner, then in the presence of the other factors
indicated above, he will receive a real right. Even if
the debtor was not the owner.

Thus, the retention of a thing that does not be-
long to the debtor should be allowed if the above
requirements are met.

With regard to the specified case, a bona fide ac-
quisition will not take place, since the thing was stolen
from the owner (factor No. 2 is not fulfilled).

2.4. Acquisition of a right of retention
by a creditor who knew that the debtor
was not the owner

More complicated is the question of the ad-
missibility of retention in cases where the reten-

tion creditor knows reliably that the debtor is not
the owner.

It seems to me that for this case, as a general rule,
a statement of retention should not give the cred-
itor a real right.

However, | believe that in two cases, retention
can be allowed:

(1) if objectively the shipper (debtor) acts on be-
half of the owner. For example, the shipper himself
is the owner’s carrier and then sets the same task
to the sub-carrier;

(2) if objectively there is no such order, however,
for the carrier, the appearance of its presence has
been created and at the same time the owner is
responsible for such appearance - it was the owner
who, by his deliberate or careless actions, created
the impression on the carrier, a good faith expecta-
tion that there is an order.

Thus, retention in a situation where the retention
creditor knows or should know that the debtor is
not the owner can be allowed in one of the two
situations above.

In the described case, the owner did not give any
order for carriage, and also did not create the ap-
pearance of such an order. It follows from this that
the retention of the thing by the carrier turns out to
be impossible.

3. General conclusion
It should be concluded that the carrier is de-

prived of the opportunity to retain the thing against
the owner’s claim, =



V. OB30P HOBNHOK JINTEPATYPbI 1O MOPCKOMY TTPABY

1. MopcKkune rpaHuLbl 1 OKeaHN4YecKne pe-
cypcbl (1987). Cepua nepenspaHuin nsp-Ba
“Routledge”. xkepanbp leHpu Bnanik | Maritime
Boundaries and Ocean Resources (1987) - Rout-
ledge Revivals by Gerald Henry Blake

Brnepsble ony6nnkoBaHHasA B 1987 r., 3Ta pabo-
Ta NpeacTaBnfeT cobo cOOpPHUK 3CCe, B KOTOPbIX
nccnepyeTca NoUTUKO-IOPUCANKLNOHHBIA acnekT
OKeaHMYeCKUX rpaHunL 1 ero BavsaHve Ha MnpoBoii
OKeaH. B KHUre nokasbiBaeTcs, Kak UHTEHCcUKa-
LM UCNOJSb30BaHMA OKeaHa NocTaBuia BONpPOChI
0 pauUMOHaNIbHOM MIAHNPOBAHUUN U YNPaBEHN
OKeaHaMU, KOTopble MOTYT MOMOUYb 13bexaTb Bce
BO3pacTaloLLero 3KoNornyeckoro yuiepba n KoH-
GNMKTOB, CBA3AHHbIX C NCMOMb30BAHMEM MOPS;
OKeaH 3[1eCb PacCMaTPUBAETCA TakXKe KaK UHCTPY-
MEHT A/1A Pa3BUTUA KOCMUYECKON chepbl, TOProsu
N CBA3W; HAaKOHeL, NPOBOAMTCA aHaNn3 co3fgaHuA
KOMMJIEKCHOTO PErvoHasibHOMO MIAHNPOBAHKA NPO-
Lecca yrnpaBfieHUs OKeaHaMM.

2. MKYb: npakTtunyeckoe pyKkoBoacTBO Mo
IpuANYECKMM 1 CTpaxoBbiM acnektam. Oun
AHpepcoH | The ISM Code: A Practical Guide to
the Legal and Insurance Implications by Phil An-
derson

Bonee 10 net MKYb aBnaetcsa obaA3aTenbHbIM
ANA NPAKTUYECKN KaXkOro KOMMepueckoro cyaHa
B Mupe 1 nouTtn 20 net — Ana CyaoB NOBbILLEHHOM
YA3BMMOCTU, OAHAKO B 3TON chepe A0 cux nop
oYeHb Mano cynebHol npakTuKu. Bcnepgcteue
3TOro MMeeT MeCcTO Ccepbe3Has nyTaHuua Kaca-
TeNbHO NOTEHLMANbHbIX IOPUANYECKMX N CTPAxo-
BbIX HI0AHCOB Kogekca. [laHHoe TpeTbe usgaHue
npepcraBnaeT cobom cepbesHyio nepepaboTKy
MaTepuana 1 BKIoYaeT aHaNn3 BaXKHbIX MOMPaBOK,
KoTopble 6bn BHeceHbl B MKYB ¢ 1 niona 2010 T.
n c 1 auBapa 2015 r. OTa KHMra faeT MOPCKUM opu-
CTaM MpPaKTUYecknii 0630p 1, YTO OUYEHDb BaXKHO,
pekomeHAaunn No BO3MOXHbIM MOCNeACTBUAM
HeBbINnonHeHuA TpebosaHnin Kogekca. OHa bypet
KpalHe LueHHa AnAa Ha3HayeHHbIX UL, KOMNaHWin,
MeHeXepOoB CYAOXOAHbIX KOpnopauuin, Kanum-

TaHOB CY[OB, MOPCKUX IOPUCTOB 1N COTPYAHUNKOB
CTPaxoBbIX GUpM.

3. 3awuTa TPETbNX UL, B MOPCKNX NepeBo3-
kax. Kapno KopuoHe | Third Party Protection in
Shipping by Carlo Corcione

CerofiHs MOpPCKMe NepeBO3KY He ABMATCA NNLLb
4acTbio Lenu NOCTaBOK — OHU CaMy CTaHOBATCA
TaKow MonHow uenbto. Hekorga ctoABwas Ha ne-
pudepnn 3aWwmnTa TPETbUX NNLL ABNAETCA CerofHsA
LeHTpasibHbIM 371EMEHTOM MOPCKO NepeBOo3KU. 3Ta
npobnema paccmaTpmuBaeTca yepes aHanus aen-
CTBYlOLLE HOPMaTMBHON 6a3bl NO 3aLMTe TPETbUX
NNL 1 Yepes OLEeHKY TOro, Kak Ha OCHOBE 3TOro pe-
rYJIMPOBAHMA MOXET PACKPbIBATbCA MPUMEHNMOE
K TPETbMM JIMLLaM NPaBo. 3alymTa TPETbUX L, UC-
cnepyeTca € TOUKM 3peHunsa Maarckux / faarcko-Buc-
6uincknx npaswn; lambyprckmx npasws; Pottepaam-
CKVX NpaBuf; aHrunckoro npasa v npasa CLUA;
KOHTVMHEeHTanbHoro npaea. bnarogapsa wupote ox-
BaTa MaTepuana 1 BbICOKOKaueCTBEHHOMY aHann3y
3Ta KHWra OyaeT nonesHa Kak AnsA NPaKkTUKYLWMX
IOPUCTOB, TaK 1 ANA HayUYHbIX PabOTHMKOB, NHTE-
pecyloLWwmnxca CyJOXOACTBOM 1 MeXAYHapOaHOM
TOprosnen.

4. HoBble TeXHONOrMn, NCKYCCTBEHHbIN NH-
TENNeKT U NpaBo TOProBoro MoperniaBaHunaA
B 21 Beke. NMpodeccop bapuc Comep, dHApPIO
TerteH60pH | New Technologies, Artificial Intel-
ligence and Shipping Law in the 21 Century by
Professor Baris Soyer, Andrew Tettenborn

[aHHbIN COOPHUK COCTOUT U3 OTpedaKTupo-
BaHHbIX BEpPCUA [QOKNafoB, NpefcTaBieHHbIX
Ha 14-m MexgyHapofHoMm Konnoksuyme NHCTuTyTa
MeXAyHapOoAHbIX MOPCKNX MepeBO30K 1 TOProBOro
npasa topuamnyeckon wkonbl CyoHCH B ceHTAGpe
2018 r. HanncaHHble Kak COBMECTHbIN TPyA BeAyLnX
aKaeMMKOB U OMbITHbIX NPAKTUKYOLWUX KOPUCTOB,
3TW JOKNagbl 6bINM TWATeNbHO CrpynNMNMPOBaHbI
C Tem, 4ToObl PacKpbITb ANA YnTaTena nocnegHue
npegfcTaBneHnsa o npobnemax, CBA3aHHbIX C HOBbIMU
TEXHONOTMAMU Y MOPCKMMU NepeBO3KamuU.
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5. KoHocameHTbl B MeXXAyHapoaHON Top-
rosne ToBapamu. Yapnbs [le6atTucra, ®psH-
cuc XopHbong-Crpuknenpg | Debattista on Bills
of Lading in Commodities Trade by Professor
Charles Debattista, Francis Hornyold-Strickland

[JaHHasA KHura npepcrasnseT cobow He CTONb-
KO JIMHEHYI0 [OPOXKHYIO KapTy, CKONbKO CUCTEMY
GPS, no3BonALWYy0 YnTaTento onpeaennTb, Ka-
KasA 4yaCTb KOHOCAMEHTa ABNAETCA LleHTPanbHOM
B Crope, C KOTOPbIM OH UMeeT AeNio, K OUEeHUTb
3TW acneKTbl C TOUYKM 3peHuna: (1) goroBopa Kyn-
nn-npopaxu; (2) norosopa nepeBosky; (3) akkpe-
auTrBa. Llenb gaHHom paboTbl — ycTaHaBNMBaTb
CBA3M 1 cnocobbl B3aMMOAeNncTBMA 4N NOMOLLK
IopUCTam Npu BO3HUKHOBEHWNW CMIOPA, PAaBHO Kak
W N1LaM, COCTaBNAOLWNM fOrOBOPbI, C TEM YTOObI
n36eXaTb CaMblX PacnpPOCTPAHEHHbIX MPO6neM.
YeTBepTOE M3gaHMe, Tenepb MMeloLlee HOBOe Ha-
3BaHWe 1 oboralleHHoe 6narogaps NoABIEHUIO
C0aBTOpPA, ObINIO NONIHOCTHIO MEPECMOTPEHO C yue-
TOM NpeLeaeHTHOro NpaBa U N3MEHEHUI B pery-
nMpoBaHWUK 3a 12 neT, npoweawmnx co BpemMmeHu
npeablaywero nsgaHus.

6. lOpucanKLUMOoHHbIe N ap6uTpakHble corna-
WeHNA B JOroBoOpax MOPCKOI NepeBo3KM rpy-
30B: OrpaHNYeHNA aBTOHOMUU CTOPOoH. Cepusa
«Bnénnoreka MOpCcKOro n TpaHCMOPTHOrO npa-
Ba». [)koHaTaH Jue6appus OepHaHpec | Juris-
diction and Arbitration Agreements in Contracts
for the Carriage of Goods by Sea: Limitations on
Party Autonomy - Maritime and Transport Law
Library by Jonatan Echebarria Fernandez

B KHUre npoBOAUTCA aHan13 AencTByOLLIEro 3a-
KOHOZaTeNbCTBa O MPW3HAHUW U [eiCTBUTENIbHOCTU
IOPUCANKLUMOHHBIX 1 apOUTPaKHbIX OrOBOPOK, CO-
AepKaLLmnxca B LOroBopax MOPCKOW MepeBOo3KU rpy-
30B. ABTOp NocTapanca caenatb BbIBOAbI U U3BNEYb
ypoKM Ha byayulee ns cywecTsytollen obpbiBoY-
HOW NpaBoBON 6a3bl Ha MeXAYHAaPOLHOM YPOBHE,
ypoBHe EC 1 B HaLMOHanbHOM 3aKOHOAATENbCTBE
AHrnun, ¥anbca n Nicnannun. CpaBHeHMe pa3HbiX
NpaBOBbIX PEXUMOB MOKa3blBaeT OTCYTCTBME
MeXAYHapOLHOW rapMOHM3aLnmn COOTBETCTBYHO-
LWUX HOPM U CyLLeCcTBOBaHMe Npobnembl «noncKka
ypobHou opucankuum» (forum shopping), koraa
rpy3oBnagenew, nogaeT UCK NPOTUB CyfoBafenbLa
unu ero ppaxtoBaTens.

7. CronKkHOBeHUA cyaoB B mope. Tom 2: MNpak-
Tnyeckas yactb. Fappum Xépcr | Collisions at Sea.
Volume 2: Case Studies by Harry Hirst
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Mpowno 6onee 40 neT C TeX NOP, Kak BCTYMNUN
B CUny AencTByowme MexxgyHapoaHble npasuna
npepynpexxaeHna CTONKHOBEHN CYAOB B MOpe.
B TeueHume 3TMX JONrMX NeT BO3HUKAN 3HaUNTENb-
Hble TeXHONIOrnYecKme yCoBepLUEHCTBOBAHNA B KOH-
CTPyKUUn 1 06opyaoBaHum cynoB. HecmoTpsa Ha 3Tn
yNyuLleHUs, B MOPE MO-MPEXXHEMY C/ly4atoTca CTON-
KHOBEHMA, a MOPCKME IOPUCTbI BbIHYXAEHbI 3aHU-
MaTbCA yperynmpoBaHrem OTBETCTBEHHOCTM 3a HUX.
CnepoBatenbHO, NOHMMaHMe cyaebHOro TONIKOBa-
HuA MMpaBun 1 pacnpepeneHna oTBETCTBEHHOCTH
OyneT nonesHo Kak pAgOBOMY MOPSKY, Tak 1 MOP-
CKOMY IOPUCTY, @ Tak)Ke npenogaBaTenam 1 JOSK-
HOCTHbIM JlMLlaM, KOTOPble paccieayoT NPUYMHbI
CTONIKHOBEHUI B MOpe.

8. DKoHOMMuYecKoe perynupoBaHue oTpac-
N KOHTeMHEePHbIX NepeBO30K: TeopeTnyecKkne
1 npaBoBble acnekTbl. Cepus nsa-sa“Routledge”
no TpaHcnopTHoMmy aHanu3y. PaBuHpgapaH Haup |
Economic Regulation of the Container Shipping
Industry: Theoretical and legal perspectives -
Routledge Studies in Transport Analysis by Raw-
indaran Nair

B 3TOM KHUre nccnepgyeTca SKOHOMMKO-NPaBO-
Bble paMKM OTPaC/ivi KOHTENHEPHbIX IMHENHbIX ne-
pEBO30K B YC/IOBUAX BelyLlel ponu 3Tol chepbl
ANA MeXAyHapOoOHOW TOProsnav 1 TpaHcnopTa. Pac-
CMaTpMBAlOTCA NPaBOBble MOCNeACTBUA AENCTBIN
CYOOXOAHbIX KOMMaHWI AnA nnaHnpyemblx onepa-
LMiA, N pacKpbiBaeTCA TeopeTnyeckasa OCHOBA, Mo-
3BONIAIOLLAA OTPACAN aJanTUPOBaThLCA Nog Oyaylme
HOPMAaTUBHbIE N3MEHEHNA.

9. loroBopbl ppaxToBaHNA: BO3MELLEHE No-
Tepb, perpecc u 3anorosoe o6ecneyeHune. Pu-
nunno JlopeHuoH | Charterparties: Indemnities,
Recourse and Collaterals by Filippo Lorenzon

B ycnoBumax 605nbLoi HeCcTabuibHOCTM Ha PbIH-
Ke MOPCKMX NepeBO30K NHCTUTYTbl BO3MELLEHMA
noTepb, 0becrneyeHnsa N perpeccHbix TpPe6oBaHNUN
CTaHoBATCA Bce bonee pacnpocTpaHeHHbIMU. XOTA
KoMMepueckoe Ha3HayeHune STUX MHCTUTYTOB AB-
NAeTcA 4OCTAaTOYHO NPOCTbIM, UX MPUMEHEHUE MO-
poXXAaeT PAf COXHbBIX LPUANYECKNX Npobnem,
HauyMHasA OT PUCANKLNN N KONNIM3NOHHOTO NpaBa
1 3aKaHYMBasA NPUMEHeEHVEeM NpaBa crpasennu-
BoCTU. C LieNbio peLleHna 3STUX CIOKHOCTEN B AaH-
HOM COOpPHVIKe CTaTel PacKpPbIBAOTCA aKTyaslbHble
BOMNPOCHI BO3MELLEeHUA NOTepb, perpecca 1 3anora
B JOroBopax ¢ppaxToBaHuA. B KHUre cobpaHbl pa-
60Tbl BeAyLMX MUPOBBIX YUYEHbIX B 3TON chepe



N paccmMaTpuBaeTCA pAf BaXHbIX BONPOCOB, B TOM
yncne HeobxoAMMOCTb MOANMUCAHNA KanMTaHOM
CyAHa KOHOCaMeHTa «KaK ecTb» (as presented);
npuHumn “knock for knock”; 3anor n o6wue NpuH-
UMbl BO3MELLEHUA NOTEPb U NMOTaleHUs OTBET-
CTBEHHOCTW. [laHHOE n3aaHmne, nepepaboTaHHoe
N [ONONHEHHOE, BYAeT NHTEPECHO ANA YYeHbIX
M IPUCTOB, 3aHUMAILLNXCA CNOPamMu O LOFrOBO-
pax ¢ppaxToBaHMUA, OCHOBAHHbIX HA aHTIIMIACKOM,
aMeprKaHCKOM M MeXAYHapOAHOM MOPCKOM
npase.

10. MpaBa 1 0643aHHOCTU TPETbUX INL, N3 KO-
HocameHToB. ®ununno JlopeHuoH | Third Parties’
Rights and Liabilities under Bills of Lading by
Filippo Lorenzon

Mo mepe yBennyeHna CKOPOCTM TpPaHCMopTa
N HTEHCMOMKaLUN MUPOBOI TOProBN KOHTPaK-
Tbl HA MepeBO3Ky TOBApPOB 1 CONYTCTBYOLWME OT-
HOLLEHWA CTaHOBATCA BCe 6onee cnoxHbIMu. B 510N
aKTyanbHoI paboTe cobpaHbl N3bICKaHWS SKCMEPTOB
CO BCEro Mrpa, NccnepyrLwmnx Kak TeopetTuyeckmne
OCHOBbl KOHOCAMEHTa, TaK 1 ero NpUMeHeHue B ce-
rogHsALWHel npaktuke. MNpu noctoaHHOM doKyce
Ha nNpobnieme TPETbUX SINL, aBTOPOM TaK»Ke 00CyX-
[,AaeTCcA CJIOXHbIN Bonpoc o6 nx npaBax 1 obA3aH-
HOCTAX B Pa3fMyHbIX lopucamnkymax. OxeaTbiBas
coboWi aHIMMINCKOE, ameprIKaHCKOe NPaBo U NpaBo
EC, 5Ta paboTa npeactaBnaeT cobol aBTOPUTETHbIN
WCTOYHVIK CpaBHUTENbHO-MPaBoBol nHbopmaLmm
[J17 MOPCKUX IOPMCTOB MO BCEMY MUPY. ITO BaXKHas
KHUra oA BCeX, KTO 3aHNMAETCA UCCNefoBaHNAMMN
1 NPaKTMKOW B MeXAYHapOAHOM TOProse 1 Mop-
CKMX MepeBO3Kax rpy3os.

11. Uckn c upesmepHbIiMu TpeboBaHMAMMU
B MOPCKOM npase. 4-e nsgaxue. [x. Swnm Poyu |
Excessive Maritime Claims, 4*" edition, by J. Ash-
ley Roach

MpakTnka rocygapctes B 0651aCTi MOPCKOro
ny6nMyHOro npaBa nNpogosiKana pa3BMBaTbCA
nocne nyénukauum 3-ro nsgaHma gaHHowm pabo-
Tbl B 2012 1. B 4-m n3gaHum k. Swnu Poyy o6Ho-
BWJT TEKCT, 0COOEHHO B OTHOLLEHWY MONIOXKEHUN,
Kacalowmxca 6anaHca mexxay HaBUrauMoHHbIMU
npaesamu 1 ceobofamun 1 nHTepecamm Npubpex-
HbIX 1 OCTPOBHbIX rocyfapcts. Ocobbil MHTepec
npeacTaBnsatoT 6onee nogpobHble 06bACHEHNA UH-
CTUTYyTa cBOOOAbI MOpEenaBaHWA; PaclUMPEHHbIN
MaTepuan no 6asnCcHbIM IMHUAM U NPaKTUKE rocy-
[AapCTB-apXunenaros; NepPecMOTPeHHbIe pa3aenbl
MO KOHTUHEHTanbHOMy Lwesnbdy, Mo cOOpy MOPCKUX

IV. 0630P HOBUHOK JIMTEPATYPbI 10 MOPCKOMY MPABY

AaHHbIX, MO NOABOAHbBIM Kabenam 1 Tpybonposo-
Aam, a Takxke no OkeaHnyeckum npasunam CLUA.
bbina pobasneHa HoBasA rnasa 06 ocTpoBax 1 Apy-
rMX MOPCKMX OOBbEKTaX.

12. floroBopbl ¢ppaxToBaHUA. 2-€ U3[aHue.
Mpodeccop XoBappa beHHer, [xynua unac, npo-
¢deccop CtnseH MmpBuH | Carver on Charterpar-
ties, 2" edition, by Professor Howard Bennett,
Julia Dias, Professor Stephen Girvin

[aHHbI TPYA, B COBOKYMHOCTU C aHanormy-
HbIM M3AaHueM no KoHocameHTy (Carver on Bills
of Lading), ocHoBaH Ha Knaccuyeckon pabote Kap-
Bepa 0 MOpCKMx nepeBo3kax 1982 r. (Carver on
Charterparties, 1982). NMpn HannucaHUM gaHHOro,
BTOPOroO, U34aHUA aBTOPbI UCXOAWN U3 UAEN Te-
MaTMUYECKOro CMHTe3a U aHanu3a 3Ton GpyHaameH-
TanbHOWN TeMbl MOPCKOro npaBa. [AUCKypCMBHbI
Y SHUMKNONeANYeCKNA NOAXOA KHUTW npeasara-
eT aNibTeEPHATUBY TOMY, YTO ObINO NPefCTaBieHO
B Knaccuyeckor pabote CKpyTTOHa Mo JOroBO-
pam dpaxToBaHUA U KOHOCameHTam (Scrutton
on Charterparties and Bills of Lading). Btopoe
n3paHne oxBaTblBAeT PAQ Ba)KHeNwWunx cyneb-
HbIX CMOPOB, BO3HUKLUUX NOC/E BbIXOAa NePBOro
n3gaHus.

13. Mopckoe npaBo. 5-e nspavune. isoH ba-
aty | Maritime Law, 5" edition, by Yvonne Baatz

B cBOEM yXKe nATOM M3[4aHMKW 3TO aBTOPUTETHOE
PYKOBOACTBO OXBaTbiBaeT BCE OCHOBHbIE MHCTU-
TYTbl MOPCKOTO npaBsa. JTa paboTa HanvcaHa Ko-
MaHZOWN BefyLMX YYeHbIX N MPaKTUKOB, KaXKabll
3 KOTOPbIX ABMAETCA SKCNepTOM B CBoel 0b6nacTu.
BmecTe oHM npefcTaBnAlT BHAMAHMIO YnTatTens
yeTKOoe, KpaTkoe 1 abCoMoTHO aKTyasibHOe OCBe-
LWeHne pa3nNmnyHbIX TeM: OT KOHOCAMEeHTOB [0 ape-
CTa CYyAOB, — KaXKAanA U3 KOTOPbIX M3M10XKeHa A0-
CTYMHbIM U YBNieKaTeNbHbIM A3bIKOM. [TOCKONbKY
AHMNNCKOE NPaBO LWMPOKO NCMOSb3yeTCA BO BCEM
MOPCKOM MMpe, 3Ta KHUra OCHOBaHa Ha aHMnn-
CKOM MNpaBe, OAHaKO COAEPXUT N aHann3 pgen-
CTBYIOLUNX KNHOUYEBbIX MEXAYHAPOAHbIX KOHBEH-
umn. B Kauectse ncuepnbiBaoLLero CnpaBoYHMKA
JaHHOe n3gaHue OyaeT NonesHo ANA CTYAEHTOB,
YUYEeHbIX 1 NPaKTUKYIOLMX IOPUCTOB BO BCEM MUPE,
0COGEHHO ANnA Tex, KTO NJ0oX0 3HaKOM C Mop-
CKUM MPaBOM WM KaKON-NNOGO KOHKPETHOW ero
obnacTblo.

14. CBo60ofa MopensiaBaHNA N MOpPCKoe ny-
6nnuyHOe NnpaBo: BOeHHble Kopabnu, rocyaap-

111



MOPCKOE NPABO | MARITIME LAW | 2 = 2021

CTBa vl npumeHeHune cunbl. Cepua nccnegoBaHnm
nsa-Ba “Routledge” no mopckomy ny6nmuHomy
npaBy. KamepoH Myp | Freedom of Navigation
and the Law of the Sea: Warships, States and the
Use of Force - Routledge Research on the Law of
the Sea by Cameron Moore

B nocnepHee Bpems yuyacTUanCb CTONKHOBEHNA
MeXAy BOEHHbIMU KOpabnamu nog npeanorom
cB06OAbI MOPENIABAHUSA, @ TaKXKe YBENIMYNIIOCh
KONNYECTBO roCyfapcCTB, yTBEPKAAOLMNX CBON CY-
BEPEHUTET Haj NPUOPEXHbIMI BOoAaMuW. ITa KHUTa
npepnaraet Habop NpaBusl, KOTOPblE HE TONbKO
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MPU3HAOT NpPaBa NPUOPEXKHbIX rOCYAapPCTB Ha 3a-
WMTY CBOEro CyBepeHMTETa 1 BOEHHbIX Kopabier
Ha 3aKOHHOe CBOOOAHOE MnaBaHne, HO N oYyepun-
BAlOT rpaHnubl 3TnX npas. [peactaBnaa KpaTknn
0630p M3BEUYHON Npobnembl cBo6OAbI MOpena-
BaHWA, JaHHOE N3[aHNe NOHPABUTCA BCEM, KTO 13-
yyaeT MexJyHapoAHoe npaso, MopcKoe ny6nuny-
Hoe NpaBo, Npobnembl rnobanbHON 6e30MacHOCTY
N MeXAyHapoaHble oTHoweHus. PaboTta K. Mypa
Takxke OyfeT nHTepecHa MopsAKam, COTPYAHNKaM
6eperoBoil OXpaHbl 1 BOEHHbIM, a Tak»ke rocygap-
CTBEHHbIM KOPUCKOHCYNIbTaM.



IV. REVIEW OF NEW RUBLICATIONS ON MARITIME LAW

1. Maritime Boundaries and Ocean Resourc-
es (1987) - Routledge Revivals by Gerald Henry
Blake

First published in 1987, Maritime Boundaries and
Ocean Resources is a collection of essays which ex-
amines the political jurisdiction of ocean boundaries
and the affects that this has on the world’s oceans.
It examines how the intensification of ocean use
has raised questions of how rational planning, and
the management of the oceans can avoid increas-
ingly environmental damage and sea use conflict
and examines the ocean as a tool for space, trade
and communication. It also addresses the creation
of integrated regional planning for ocean manage-
ment.

2.The ISM Code: A Practical Guide to the Legal
and Insurance Implications by Phil Anderson

The ISM Code has been mandatory for almost
every commercial vessel in the world for more than
a decade and nearly two decades for high risk ves-
sels, yet there is very little case law in this area. Con-
sequently, there remains a great deal of confusion
about the potential legal and insurance implications
of the Code. This third edition represents a major
re-write and addresses significant amendments that
were made to the ISM Code on 15t July 2010 and
1t January 2015. This book provides practitioners
with a practical overview of, and much needed
guidance on, the potential implications of failing
to implement the requirements of the Code. It will
be hugely valuable to DPAs, managers of ship op-
erating companies, ship masters, maritime lawyers
and insurance claims staff.

3. Third Party Protection in Shipping by Carlo
Corcione

Today, shipping is not just a part of the supply
chain; it is indistinguishable from it. Once at the pe-
riphery, third party protection is now a central ele-
ment of carriage. This matter is addressed by means
of analysis of the current legal framework in relation
to third parties and an evaluation of how, within

this framework, the law applicable to a third party
may be uncovered. Third party protection is anal-
ysed under the following: the Hague/Hague-Visby
Rules; the Hamburg Rules; the Rotterdam Rules; En-
glish law and United States law; and civil law. With
its breadth of coverage and high-quality analysis,
this book is vital reading for both professional and
academic readers with an interest in shipping and
international trade.

4. New Technologies, Artificial Intelligence
and Shipping Law in the 21t Century by Profes-
sor Baris Soyer, Andrew Tettenborn

New Technologies, Artificial Intelligence and
Shipping Law in the 21 Century consists of edit-
ed versions of the papers delivered at the Institute
of International Shipping and Trade Law’s 14th Inter-
national Colloquium at Swansea Law School in Sep-
tember 2018. Written by a combination of top aca-
demics and highly experienced legal practitioners,
these papers have been carefully co-ordinated to
give the reader a first-class insight into the issues
surrounding new technology and shipping.

5. Debattista on Bills of Lading in Commodi-
ties Trade by Professor Charles Debattista, Fran-
cis Hornyold-Strickland

Debattista on Bills of Lading in Commodity
Trade provides not so much a linear road-map as
a GPS system, allowing the reader to locate which
aspect of the bill of lading is central to the dispute
they are dealing with and evaluating that aspect
from the perspective of each of: (1) the contract
of sale; (2) carriage contract and (3) letter of credit.
The purpose of this title is to make links and draw
out connections, with a view to assisting lawyers
when a dispute arises — and others drafting differ-
ent contracts seeking to avoid problems arising in
the first place. The fourth edition of this work, now
bearing a new title and benefitting from the arrival
of a co-author, has been fully revised to take ac-
count of case-law and regulatory developments in
the twelve years since the last edition.
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6. Jurisdiction and Arbitration Agreements
in Contracts for the Carriage of Goods by Sea:
Limitations on Party Autonomy - Maritime and
Transport Law Library by Jonatan Echebarria
Fernandez

The book provides an analysis of the exist-
ing law on the recognition and validity of juris-
diction and arbitration clauses in the contracts
for the carriage of goods by sea. The author also
seeks to provide conclusions and to learn les-
sons for the future of the non-recognition and
the non-enforcement of the clauses in the existing
fragmented legal framework at an international,
European Union, and national level (England &
Wales and Spain). The interface between the dif-
ferent legal regimes reveals the lack of interna-
tional harmonisation and the existence of “forum
shopping” when a cargo interest sues the ship-
owner or the party to whom the shipowner char-
ters the vessel.

7. Collisions at Sea. Volume 2: Case Studies
by Harry Hirst

It has been over forty years now since the
present International Regulations for Preventing
Collisions at Sea-the Collision Regulations-came
into force. It's been over forty years in which there
have been considerable technological improve-
ments in ship design and equipment. Despite
these improvements, however, mariners are still
having collisions; and marine lawyers are still being
called upon to settle liability for these collisions.
Understanding how the courts interpret the Col-
lision Regulations and apportion liability, there-
fore, will benefit both the mariner and the ma-
rine lawyer and all those involved in teaching
the rules and investigating the causes of collisions
at sea.

8. Economic Regulation of the Container Ship-
ping Industry: Theoretical and legal perspec-
tives - Routledge Studies in Transport Analysis
by Rawindaran Nair

This book examines the economic regulatory
framework of the container liner shipping industry
in the context of the industry’s leading role in inter-
national trade and transport. It explores the conse-
quences of the actions of shipping companies in
their interpretations of the regulatory framework for
such scheduled operations and provides a theoreti-
cal framework to allow the industry to incorporate
future regulatory changes.
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9. Charterparties: Indemnities, Recourse and
Collaterals by Filippo Lorenzon

At a time of great volatility in the shipping mar-
ket, indemnities, guarantees and recourse actions
are becoming increasingly common issues. Al-
though the commercial purpose of such devices is
reasonably straightforward, their enforcement gives
rise to a number of complex legal issues spanning
from jurisdiction and conflict of law to equitable
devices. With the aim of unravelling these complex-
ities, this collection of papers explores the topical is-
sue of indemnities, recourse and collaterals in char-
tering. Bringing together papers by world leading
scholars in the field, the book examines a number
of crucial issues including the master to sign bills
of lading as presented; the knock for knock prin-
ciple, bailment and general principles of indem-
nity and contribution. This edited collection will
be of great interest to academics and legal practi-
tioners dealing with charter party disputes based on
English, American and international maritime law.

10. Third Parties’ Rights and Liabilities under
Bills of Lading by Filippo Lorenzon

As transport speed increases and global trade
intensifies, contracts for the carriage of goods and
attendant relationships are becoming ever more
complex. This timely publication brings together
expert contributions from around the globe, look-
ing both at the theoretical background of the bill
of lading as well as its application in practice today.
With third party involvement at an all-time high,
this text also discusses the difficult question of third
party rights and liabilities under a number of differ-
ent jurisdictions. Covering English, US and EU law,
this work provides a comparative and authoritative
source of information for maritime lawyers world-
wide. This is an essential text for all those involved
in the research and practice of international trade
and the carriage of goods by sea.

11. Excessive Maritime Claims, 4t edition, by
J. Ashley Roach

State practice in the law of the sea has continued
to evolve since publication of the 3rd edition of Ex-
cessive Maritime Claims in 2012. In this 4™ edition,
J. Ashley Roach has brought the text up to date,
particularly as to the provisions relating to the bal-
ance of navigational rights and freedoms with
the interests of coastal and island States. Of par-
ticular interest are the more detailed explanations
of the phrase “freedom of navigation”; the expand-



ed material on baselines and on the practice of ar-
chipelagic States, the revisions of the material on
the continental shelf, on marine data collection, on
submarine cables and pipelines, and US Ocean Pol-
icy. A new chapter has been added on islands and
other maritime features.

12. Carver on Charterparties, 2" edition, by
Professor Howard Bennett, Julia Dias, Professor
Stephen Girvin

Carver on Charterparties, in conjunction with
Carver on Bills of Lading, covers the ground of the
classic 1982 treatise Carver’s Carriage by Sea. Carver
on Charterparties, 2" edition, builds upon the the-
matic synthesis and analysis in this fundamental
area of shipping law. Its discursive and encyclopae-
dic approach offers an alternative to that provided
in Scrutton on Charterparties and Bills of Lading.
The second edition covers a number of major cases
since the first edition.

13. Maritime Law, 5'" edition, by Yvonne Baatz

Now in its fifth edition, this authoritative guide
covers all of the core aspects of maritime law in
one distinct volume. Maritime Law is written by
a team of leading academics and practitioners,
each expert in their own field. Together, they pro-
vide clear, concise and fully up-to-date coverage

IV. REVIEW OF NEW RUBLICATIONS ON MARITIME LAW

of topics ranging from bills of lading to arrest
of ships, all written in an accessible and engaging
style. As English law is heavily relied on throughout
the maritime world, this book is grounded in En-
glish law whilst continuing to analyse the key inter-
national conventions currently in force. This book
is a comprehensive reference source for students,
academics and legal practitioners worldwide, es-
pecially those new to maritime law or a particular
field therein.

14. Freedom of Navigation and the Law of the
Sea: Warships, States and the Use of Force - Rout-
ledge Research on the Law of the Sea by Camer-
on Moore

There has been a recent increase in clashes
between warships asserting rights to navigate
and states asserting sovereignty over coastal wa-
ters. This book argues for a set of rules which re-
spect the rights of coastal states to protect their
sovereignty and of warships to navigate lawfully,
whilst also outlining the limits of each. Providing
a concise overview of the enduring issue of freedom
of navigation, this book will appeal to anyone study-
ing international law, the law of the sea, security
studies and international relations. It will also be
of interest to naval, coast guard and military officers
as well as government legal advisors. =
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