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BctynutenbHoe cnoBo

YeTBepTbi BbINYCK XKypHana 3a 2021 r. oxBaTbiBaeT nepuog
C MONA NOo CeHTAGPb 1 3aBepLUaeTcA UCTOpPUYEeCKM K, 6e3 npe-
yBeNMUYEHMs, CaMbIM BaxKHbIM cobbITrem XXI B. Afia MOPCKUX opu-
CTOB U POCCMICKOrO CY[OXOAHOro coobuectBa. 30 ceHTAOpsA
2021 r. Ha lfeHepanbHoN accambnee MexxayHapoaHOro MOPCKOro
komuteta (MMK)(Comité Maritime International (CMI)) coctosa-
NOCb rONOCOBaHWe, rae NpakTMyeckn eguHornacHo Poccumimnckas
accoumaums mopckoro npaea “RUMLA" 6bina nprHATa B COCTaB
MMK B KauyecTBe HaLMOHanbHOWN accoumaLim MOPCKOro rnpasa
Poccumn. MMK - 3T0 HenpaBmuTenbCTBEHHAA MeKAYHapoaHasA op-
raHu3auus, co3gaHHasa B 1897 r. ¢ uenbto yHudrKaumum MopcKkoro
npasa. YneHCTBO B MeXAYHapoOA4HOWM opraHm3aumnv no3BonuT
npegcTtaButenam Poccun yyactBoBaTtb B pa3paboTke MexxayHa-
POLOHbIX KOHBEHLUI B 0611aCT TOProBOro MopenaBaHus.

A1 xoTen 6bl Bblpa3nTb Fﬂy6OKYIO NMPU3HaTENIbHOCTb BCEM aBTOPaM
AKypHaJla «MOpCKOG npaBo» n 0COOEHHO TeM, KTO npeancrtaBun
CBOM TEKCTbI KaK Ha PYCCKOM, TaK 1 Ha AHMTNIACKOM f13blKaXx.

Xotenocb 6bl Takke oTMeTnTb Bynata KaprumoBa 1 ViBaHa KobueHKo, KOTopble OTCeXUBaLOT Bce Ny6nuKy-
eMble peLleHnsA POCCUNCKNX apOUTParkHbIX CYLOB, BbIYNEHAT «MOPCKMe» fena 1 Bnepsble B PO BeayT nx
CTAaTUCTMKY. B TO e Bpems OHV OTCIEXMBAIOT U aHaNM3MPYIOT HOBblE Ny6nMKaumy No MOpPCKOMyY Mpay,
BbIxoAALMe 3a pybexom. Kpome Toro, bynat n ViBaH nocBATUAN CBOE BPEMA 1 SHEPrMio NepeBoay 3Haum-
TeNIbHOW YacTu XKypHana Ha aHFMNCKUI A3bIK, Gnarogapa yemy xXypHan «Mopckoe npaBo» NpofonxKaeT
N3[aBaTbCA MNOMHOCTBIO ABYA3bIYHbBIM.

Hanbonee BaXHbIMN 0COBEHHOCTAMM >KypHasa ABAAIOTCA CTaTUCTUKA <MOPCKUX» AeSl, KOTOPYI MOXHO
HalTL B NPegnCcnoBumn K 063opy cyaebHoi NpakTuKn, 1 0630p NPaKTUKK, rae aBTOpbl aHaNN3npyoT
N KOMMEHTUPYIOT Hanbonee BaXHble 1 UHTEPECHble CyaebHbIe aKTbl.

CraTbun, HOBOCTU, 0630pbl CyaebHON NPaKTMKN M HOBMHOK NUTepaTypbl AOJIKHbI 3aMHTEPECOBATb 3a-
HMMaILLNXCA MOPCKUM MPaBOM IOPUCTOB: afjBOKATOB B LUMPOKOM CMbIC/ie 3TOrO C/10Ba, CyAeu, CTYAeH-
TOB, — U iIepXKaTb UX B Kypce pa3BuTuA oTpacsv. Mbl nybnmKyem ctaTbh yUeHbIX, NPaKTUKYOLMX OPUCTOB,
a TaKXe HauMHaKLWKnX PUCToB, YTobbl GopMIMpPOBaTb PUANUYECKOe COOOLLECTBO 13 NpeacTaBuTenen
BCEX MOKOJIEHNN.

B HacToAwem HoMepe onybnunkoBaHbl CTaTbl NpaKTUKyowWwmx topuctos: 1. Puryposa — 06 orosopke
0 KaHUennmpoBaHUN 1 ee CBA3M C HapyleHnem gorosopa; C. JpémoBon — 0 pacnpeneneHnmn OTBETCTBEH-
HOCTWM 3a JOCTaBKY NOBPeXAeHHOro rpy3a u A. KapuémoBa — 0 CyJOXOACTBE 1 TPeHAe Ha ieKapboHu3a-
LU0, — a TaKXe CTaTbu MonoAbix cneunannctos: K. CnexoBon — 0 NpoTMBOAENCTBUN MOPCKOMY MNPATCTBY
1 M. KobyeHKo — 06 OTBETCTBEHHOCTU 3a BPeA, NPUYNHEHHbIi aBBTOHOMHbIM CYHOM.

Mbl pagbl BHECTU CBOW BKNAZ B YHUPUKALIMIO MOPCKOIO NpaBa BO BCEX €0 acrneKTax.

Mpe3udenm Accoyuayuu mopckozo npasa “RUMLA”

KoHcmanmuH KpacHokymckudi
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Preface

This fourth issue of 2021 covers the period from July to
September 2021, and is culminated by the historic, and without
exaggeration, the most important event of the XXI century for
Russian maritime lawyers and the Russian shipping community.
On the 30 September 2021 by an almost unanimous vote of
the General Assembly, the Russian Maritime Law Association
(RUMLA) joined the Comité Maritime International (CMI) as
a national maritime law association from Russia. The CMI is an
international non-governmental organisation, founded in 1897,
dedicated to the unification of the Maritime Law. Membership in
the international organisation will allow Russia’s representatives
to participate in the drafting of international conventions in the
field of merchant shipping.

I would like to express my deep appreciations to all contributors
to the Maritime Law Journal, and especially to those who
submitted their texts both in the Russian and English languages.

| would also like to honorary mention Bulat Karimov and Ivan Kobchenko who are monitoring all the
published judgements of Russian commercial courts, carefully picking out “maritime cases”and keeping
a never before available statistic of thereof. At the same time, they monitor and review new publications
on maritime law published internationally. Moreover, Bulat and lvan have devoted their time and energy
to translating a major part of the journal into the English language making it possible for the Maritime
Law Journal to be fully bilingual.

The most important features of the journal are the statistics of the “maritime cases”, which can be found
in the preface to the review of Russian case law, and the review of cases, where the contributors analyse
and comment on the most important and interesting judicial decisions.

The case reviews and articles, news and reviews of new publications are aimed to have a wide appeal
to those with interest in maritime law — attorneys, judges, students, and keep them keep abreast of the
developments. We publish articles by academics, practising lawyers and also by young lawyers to shape
a legal community of all generations.

This issue includes articles by practicing lawyers - P. Figurov about cancelling clause and its connection to
breach of contract; S. Dryomova on allocation of liability for delivery of damaged cargo and A. Karchiomov
on shipping and the trend towards decarbonisation, as well as articles by young specialists — K. Spekhova
about combating maritime piracy and |. Kobchenko about liability for damage caused by an autonomous

shipping.
We are happy to contribute to the unification of maritime law in all its aspects.

President of the Russian Maritime Law Association (RUMLA)

Konstantin Krasnokutskiy



. HOBOCTW

Poccuinckne 1opuncTbl Bo3BpaLlaloTca
B MeXXAyHapoaHoe MOpcKoe coobLiecTBo

Accoyuayusa mopckoeo npasa “RUMLA” nony-
Yus1a NOJIHOYEHHOe YsieHcmao 8 Mex0yHapooHOM
mopckom komumeme (Comité Maritime International
(CMI)). Ha cocmosswiemcsa 8 oHnalH-opmame exe-
200HOM cobpaHuu CMI “RUMLA” 6eina npuHama
8 Kayecmaee HayuoHasabHol accoyuayuu om Poccuu
uepes yemevlpe 200a NOC/1e UCK/IIOYeHUA npasonpe-
eMHUKa cosemcKkouU accoyuayuu us 4aeHos CMI.

MexxayHapoZaHbli MopcKon komuTteT (Comité
Maritime International (CMI)) — ogHa 13 cTapei-
LUIMX W YBaXKaeMbIX MeXAyHapOAHbIX HeNpaBUTeb-
CTBEHHbIX OpraHn3aLmii, OCHOBaHHbIX B 6eNbrui-
ckom AHTBepneHe Ha pybexe XIX 1 XX BB. B aroxy
6ypHOro pasBUTNA SKOHOMUKN, MEXAYHAPOLHOM
TOProBAn N CBA3aHHOro ¢ HUMK npaea. C 1897 r.
CMI obbegunHnaeT B cebe pa3nmuHble HauyMOoHalb-
Hble accouMaumy MOPCKOro npaBa 1 opraHu3yeT
UX COTPYAHMNYECTBO C Tem, YToObl BCeMePHO Cro-
cobCTBOBaTb YHUPMKALIMM MOPCKOTO MNpaBa BO BCEX
€ro acnekrax, cylieuTb 3a Pa3yMHbIM 1 HEMPOTUBO-
peurBbIM MPaBONMPUMEHEHNEM B PA3INYHBIX CTPa-
Hax. Tak 6narogaps geatenbHoctn CM/ noasmunnco
N HEOJHOKpPATHO OOHOBAANNCH OOHOTUMHbIE MEX-
LYHapOAHble NMpaBuia U NPUHATbIE KIIOYEBbIMU
MOPCKMMIN AepKaBaMmy KOHBEHLMM, Kacatowmeca
B TOM YmMCIe CnacaHuaA Ha Mope, NepeBO30K Nacca-
YKMPOB N nX 6araka, obopMNIeEHNA U cofepKaHnA
KOHOCAMEHTOB, OrPaHUYEHNA OTBETCTBEHHOCTU
cynosnagenbLeB Y MHOroro apyroro. MexkgyHa-
pofaHble MOAKOMUTETbI U NocneaytoLme KoHdepeH-
umm CMI oTBETCTBEHHbI 3a MepBOHaYanbHY0 pas-
pPaboTKy KaxAoW KOHBEHLMW, pacCMaTPIBaeMON
tOpuanyeckum komutetom MO, 3a ncknoueHnem
KoHBeHUnM 0 BMewaTtenbcTee 1969 r., [NpoTokona
1973 . n KouBeHumn HNS 1996 r.

OTeyvecTBEHHbIE NpeacTaBUTENn — npodeccopa
CaHkT-MNeTepbyprckoro yHuBepcmTeTa NprHUMAa-
nv yyactue B geatenbHoctn CMI ¢ cambix nepBbix
ee KoHdpepeHuuit. Mocne MNMepBoii MUPOBOI BOVHbI
1 pesonuun npodeccroHanbHoe B3anMomen-

CTBME NMpeKpaTunoch. Tonbko B 1969 r. co3gaHHas
room paHee COBETCKUM pykoBoacTBom CoBeTcKasn
accoumaums MOPCKOro npaea, 6a3npoBaBLiaAca
B MockBe, 6bina npuHsita B CMI B KauecTBe uneHa
ot CCCP.

B 2017 r. npaBonpeeMHNK COBETCKOM accoLu-
auum 6bin nckntoveH ns CMI 3a HeogHOKpaTHbIe
HapyLeHnsa perfnameHTa, B pesynbraTte 4Yero poc-
CnNcKoe npepcTaBuTenbcTBo B CMI npekpatunoch.
MNMoTpeboBanoch YeTbipe roga opraHnN3aLMoOHHOM
paboTbl A4nA TOro, YTo6bl BEPHYTb POCCUNCKMX MOP-
cKknx topunctos B CMI.

30 ceHTsA6pA 2021 1. cocToanacb Accambnes (06-
Wwee exkerogHoe cobpaHue) CMI, Ha KoTopol Obin
pa3pelueH BONpoc o npuHATun B CMI Accoumnaunm
Mopckoro npaea “RUMLA" B KauecTBe accoumauum
MopcKkoro npasa oT Poccun. Pewenmne Accambnen
CMI 661110 NOYTK eAnHOrMACHbBIM (MPUHATO 06LWKM
rosocoBaHmem yneHos CMI).

Tenepb K yyactuio B pabote CMI cmoryT nogkito-
UYNTbCA U POCCUICKIE IOPUCTDI. [loHeceHne cBoel no-
3ULMK [0 3apyBeXHbIX 1 MeXOYHapOLHbIX UMPOKOB,
BblpaboTKa eAnHO06Pa3HbIX AN1A BCEX YYACTHUKOB
MOPCKOFO PbIHKA MpaBu — HacyLiHas Heobxoau-
MOCTb He TOMbKO AJ15 IopUANYECKOro coobLLecTBa,
HO 1 AN1A BCErO MOPCKOro O13Heca B LieNOM.

Poccuinckaa npodpopma porosopa
cnacaHusa

B ceHTAGpe 2021 1. COCTOANOCH TPU KPYFTbIX CTO-
na no poccuickomn npodpopme JOroBopa ChacaHus:
23 ceHTAbGpA B paMKax 16-11 MexxayHapogHoW Bbl-
CTaBKU — KoHdepeHuun «<HEBA 2021» 1 30 ceHTAL-
pA B . BnagnBoctoke, Ha nnowaake MI'Y um. ag.
IN. Hesenbckoro, 1 B 1. CaHKT-lNeTepbypre, Ha nno-
waake NYMPO mnm. ag. C.O. Makaposa.

®opmaT npoBefeHUA KPYribiX CTONIOB OYHO-
3a04HbIV, ANCKYCCMOHHbIN; OXBaT ayguTopmumn — oT
Mpumopckoro Kpas, ganee KpacHoapck, Mocksa,
CaHkT-lNeTepbypr, cTpaHbl banTuinckoro pervoHa
(TfepmaHma, Jlateua, OuHnanaua, LLseuma, ICToHus),
a Takxe AHMmnA n Nicnanma. B gnckyccmm npuHAnm
yyacTuve nsBecTHble npodeccroHansl B obnactu

7
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MOPCKOro 1 MeXAyHapogHOro 4acTHOro npasa,
Cpeaun KOTOpbIX SKCMEpPTbl, Y4eHble, MOPCKMNe ap-
6UTPBbI, CyAbW, KanuTaHbl JanbHEro NiaBaHUsA, Mop-
CKIMe IPUCTDI.

MNepen yyacTHUKamMun 4UCKyCCUIA OpraHmn3aTopa-
MK 6bin NOCTaB/IeH BONPOC: Kakol 6bITb No cofep-
XaHuto 1 dopme npodopme foroBopa cracaHnA?
O6cyxaeHre BbI3BaIO OFPOMHbBIN MHTEPEC MOp-
cKoro coobuiectBa Kak B Poccuu, Tak 1 3a pybexxom
1 3aBepLUNNIOCh eUHCTBEHHbIM 0600LLEHHbIM Bbl-
BOAOM: POCCUINCKON Npodopme AOroBopa CracaHns
6bITb!

OcCHOBHbIe BbIBOAbI:

+ npodopma foroBopa cnacaHmA B Poccnn HyxHa
Ha o6LLeHalVHaIbHOM YPOBHE Y JOMKHA HOCUTb
VHTEPHALMOHANbHbIN XapaKTep ANA Y4aCTHMUKOB
cnacaTtenbHbIX onepaumi;

+ npodopma HyxHa anAa ycTaHOBNeHuA yHubuum-
POBaHHOrO NOAXOAA, COOTBETCTBYHIOLLErO MEXAY-
HapOAHbIM U OTeYECTBEHHbIM HOPMaM MNpaBa,
XOpOLLeN, yCTOABLUENCA MOPCKOW NPaKTUKe, Npu
3aKN0YeHM N UCNOJSTHEHMM [OFOBOPOB O Craca-
HUK;

«  npodopma foSIKHa:

— ObITb MAaKCMManbHO NAaKOHUYHOMW, YyROOHOI

I MOHATHOW B €€ NCNOJb30BaHWW MPY 3aKI0-
YeHUM JOroBOPOB O CMacaHNN B SKCTPemarsib-
HbIX YC/TOBUAX;

— onTtmanbHo obecneynsaTb 6anaHc NHTepPeCoB

1 3aWMLEHHOCTb CnacaTenen 1 BnagenbLes

CNacaemMoro UMyLLEeCTBa, a TakXKe NHbIX y4acT-
HUKOB CracaTesibHbIX ornepauuii, 1 B TOM YNC-
ne CTPaxoBLUMKOB; OHa AOJSIKHA [OCTUrATbCA
CyLLIeCTBOM [OrOBOpa O ClacaHuu u cobnio-
AeHrieM nonoxeHunm MexagyHapogHOW KOH-
BeHUUM o cnacaHum 1989 . n KTM PQ;
obecneunBaTb UCMOIHUMOCTb 4OFOBOPOB
0 cnacaHuy;

YUMTbIBaTb KOHLEHTPALUMIO MNYOIMYHOTO VH-
Tepeca 1 ero COOTHOLIEHME C apOuTpaxKHOW
OroBOpKOW;

6bITb rNMo6asibHO KOHKYPEHTOCNOCOBHOM Npw
OCYLLEeCTBIEHUN MOPCKOro CYLOXOACTBA,
T.€. B HEl JOMXKHbI ObITb yuTeHbl lyylumne npak-
TUKW, KaK OTeUeCTBEHHbIE, TaK 1 3apybexHbie,
Mo NPUMEHEHMIO aHANOTNYHbIX MPodopMm;
MUHUMK3UPOBATb CyfebHble CMOPbI, BbITEKA-
loLme 13 cnacatesibHbIX onepawuin 1 B CBA3N
C HMMM, B apOUTPaKHbIX Cypax;

JIOrOBOP O CracaHWu A0/KeH ObITb COrnaco-
BaH CO CTPaxXOBLUNKOM OTBETCTBEHHOCTY;
COXPaHUTb NpuHLMN: «be3 cnaceHnA HeT BO3-
HarpaXxgeHuna»,;

npenycMoTpeTb JoapOuTpaxKHoe yperynu-
[POBaHMe CNOPOB, WMPOKOE NCMNONb30BaHMe
NPUMNPUTENbHBIX NpoLeayp, B TOM uncrne
neperoBopoB 1 Meanaunu, B Lenax ypery-
NNPOBaHNA CNOPOB, CBA3aHHbIX CO CMaca-
TeIbHbIMY ONepPaALMAMMY, YUUTbIBAA MPAKTUKY
N TEHAEHLMN B 3apYOEXKHbIX OPUCANKLMNAX. B



. NEWS

Russian Lawyers Rejoin the Comité
Maritime International

The Russian Maritime Law Association "RUMLA”
has been accepted as a member of the Comité
maritime international (CMI). “RUMLA” was accepted
as a national association from Russia 4 years after the
expulsion of the successor of the Soviet association
from CMI membership at the CMI annual meeting held
online.

The Comité Maritime International (CMI) is
one of the oldest and most reputable internation-
al non-governmental organisations, founded in
Antwerp, Belgium, at the turn of the XIX and XX
centuries during a period of rapid economic deve-
lopment, international trade and law. Since 1897,
CMI brings together the various national maritime
law associations for the purpose of contributing
by all appropriate means and activities to the uni-
fication of maritime law in all its aspects, ensuring
a reasonable and consistent application of the law
in the various countries.

Thanks to the CMI uniform international rules
and conventions have been adopted by the major
maritime nations, and subsequently been deve-
loped and repeatedly updated, e.g. salvage at sea,
carriage of passengers and their luggage, bills of
lading, limitations of liability of shipowners and
many others. The International Sub-Committees and
subsequent CMI Conferences are responsible for the
initial development of each Convention considered
by the IMO Legal Committee with the exception
of the 1969 Convention on Intervention, the 1973
Protocol and the 1996 HNS.

Russian representatives, professors from the
University of St. Petersburg, have participated in
CMI activities since the very first CMI conference.
After World War | and the revolution professional
interaction ceased. It was not until 1969 that the
Soviet Maritime Law Association, based in Moscow
and established a year earlier by the Soviet govern-
ment, was admitted to the CMI as a member from
the USSR.

In 2017, the successor of the Soviet association
was expelled from the CMI for repeated violations
of regulations, resulting in the termination of Rus-
sia’s representation in the CML. It took four years
of organisational work to bring Russian maritime
lawyers back to the CMI.

On 30th September 2021, the General Assem-
bly (annual general meeting) of the CMI was held
who voted for the Russian Maritime Law Association
(RUMLA) to be accepted as the to the CMI as a na-
tional maritime law association from Russia. The res-
olution of the CMI Assembly was almost unanimous
(passed by a general vote of the CMI members).

Russian lawyers will now be able to take partin
the work of CMI. Communicating the interests to
foreign and international players, producing uni-
form rules for the maritime market is a necessity not
only for the legal community, but for the maritime
business as a whole.

Russian Salvage Form

In September 2021 three round tables took place
on the topic of Russian proforma contract of sal-
vage, on September 23" at the 16" International
exhibition-conference “NEVA 2021”and on Septem-
ber, 30" in Vladivostok at the Admiral G. Nevelskoy
State Maritime University and in Saint-Petersburg
at the Admiral Makarov State Maritime Academy.

The roundtables were a mixture of online and
offline, discussion-based and attracted audience
from Primorsky Region, Krasnoyarsk, Moscow,
St. Petersburg, countries of the Baltic region (Ger-
many, Latvia, Finland, Sweden, Estonia), as well
as England and Spain. The discussion brought
together prominent maritime and international
private law professionals, including experts, aca-
demics, maritime arbitrators, judges, shipmasters,
and maritime lawyers.

The organizers posed a question to the partici-
pants of the discussions: What should be the con-
tent and form of a salvage contract? The discussion
showed great interest of the maritime community
both in Russia and abroad and ended with a single
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generalized conclusion: Russian pro-forma salvage
contract shall be developed!

10

Main conclusions:

a pro-forma salvage agreement in Russia is a ne-

cessity at a national level and should be inter-

national in its nature for participants of salvage
operations;

a pro-forma is necessary to establish a unified

approach, in line with international and domestic

law, established maritime practice with respect
to the execution and performance of salvage
contracts;

a pro-forma should:

- be as brief, user-friendly and understandable
as possible, to facilitate the execution of sal-
vage contracts in extreme conditions;

— optimally ensure the balance of interests and
protection of salvors and owners of salvaged
property, as well as other participants of sal-
vage operations and including insurers. The
latter should be achieved by the compliance
of the contract of salvage to the provisions

of the International Convention on Salvage
of 1989 and the Code of Merchant Shipping
of the Russian Federation;

- ensure the enforceability of salvage contracts;

- take into account the public interest and its
interference with the arbitration clause;

- be globally competitive in international
shipping, i.e. it should take into account best
practices, both domestic and foreign, in the
application of similar proformas;

- minimise litigation arising out of and in con-
nection with salvage operations before arbi-
tral tribunals;

the salvage contract should be agreed with the

liability insurer;

retain the principle of “No salvage, no remune-

ration”;

provide for pre-arbitration dispute resolution, ex-

tensive use of conciliation, including negotiation

and mediation, to resolve disputes relating to
salvage operations, taking into account practices
and trends in foreign jurisdictions. =



1. 0OB30P CYAEBHOW MPAKTUKIW POCCUI

[lpeancnoBue

K 0630py cyaebHon NpakTMKu

HacTtoawwmin Bbinyck XypHana «Mopckoe npaBo»
OXBaTbIBAET NEPUOA C MONA NO CeHTAGPb 2021 T.
Kak n npexpe, B Kauectse NpeancioBma Mbl MOABO-
OVIM eXXeKBapTasibHYI0 CTaTUCTUKY <MOPCKUX» Aiefl,
PacCMOTPEHHbIX apbuTpakHbIMK cypamu. Hanbo-
niee 3HauyMMble CNopbl BOWK B 0630p cyaebHom
NPaKTUKK 1 Obl/I MPOKOMMEHTMPOBaHbI aBTOPaMK
XKypHana.

[lena B nepBON MHCTaHLUN

Mpwn noncke B baHke peLueHnn apbUTPaXKHbIX Cy-
JoB (ras.arbitr.ru) no knoueBbim cnosam «KTM PO»,
«KannTaH MOPCKOro NMopTay, <MOPCKOW 3a510r», <MOp-
CKO€e NoCPeaHNYeCTBO», «NMOLMAHCKaA NPOBOAKa»
3a uccnepyemblin nepuog 6bino HangeHo 106 «<mop-
CKMX» Oen, pa3brpaBLLMXCS B MEPBON MHCTAHLMN.

AnennauyunoHHbin | Kateropum gen
CyA
5-n AAC Bcero - 8 pen:
— 0 HapyLWweHnn 06Aa3aTeNbCTB MO AOrOBOPY TaM-yapTepa (2);
— 0 HapyLeHnn 06A3aTeNbCTB, BO3HMKaOWMX 13 cnacaHma (1);
— O HA/INYMKX NOTHOMOUMI KanuTaHa cyaHa (1);
— 06 OTBETCTBEHHOCTM 3a CTONKHOBEHMe cyaoB (1);
— 0 HapyLWeHUn 0653aTeNbCTB MO AOFOBOPY NePEBO3KM (NMPU STOM OTHOLLEHMA
OCNOXHeHbl 6aHKPOTCTBOM NepeBo3unka) (1);
— O B3bICKaHWUW MNaTbl 38 PeMOHT cygHa (1);
— 0 B3blCKaHWUW 33a0/MKEHHOCTM NO 4OroBopy NepeBo3Ku rpysa (1).
6-n AAC Bcero - 1 geno:
— B3blCKaHMe aemepepxa (1).
9-n AAC Bcero - 3 gena:
— 0 HapyLeHnn 06A3aTeNbCTB MO AOrOBOPY TPAaHCMOPTHOM 3Kcneamumn (1);
— 0 MOpPCKOM 3anore B 6aHKkpoTcTBe (1);
— O BbIMNJiaTe CTpaxoBoro Bo3meleHus (1).
13-n AAC Bcero - 1 geno:
— 0 B3bICKaHWM 3a0/IKEHHOCTIN MO AOrOBOPY MOPCKOMN ByKcnpoBKu (1).
15-n AAC Bcero - 2 gena:
— 0 BblMaTe CTPaxoBOro Bo3mewenusa (1);
— 0 B3bICKaHWM 3aJ0/MKEHHOCTI MO fOrOBOPY MOPCKOM ByKcnpoBKu (1).
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/13 ykazaHHbIx 106 pa3dupatenbcTs 59 gen 6b110
CBA3aHO C Ny6NMYHbIM NPaBOM: OCMapriBaHNEM He-
HOPMATUBHbIX aKTOB rOCYAapCTBEHHbIX OPraHoB,
npuBieYeHNEM K OTBETCTBEHHOCTM 338 aAMUHKCTPA-
TUBHbIE 1 TAMOXKEHHbIe NMpaBoHapyLweHusa. Yalle
BCEro 0CnaprBalTCA HEHOPMATUBHbIE aKTbl FOCY-
[JApPCTBEHHbIX OPraHOB 06 yCTpaHeHUn HapyLle-
HUI 3aKOHOAATeNbCTBA NPY GYHKLNOHUPOBAHUM
MOPCKMX MOPTOB, a TakXKe Npu Bblgauye JULEeH3UN
1 OTKa3e B perncrpaymm MOPCKMX CyLOB.

B cdepe mopckoro yactHoro npaea apbu-
TPaXHbIMU Cyfamn cy6beKToB Oblio paccmoTpe-
HO 47 pen. Cpefyn HUX Yalle BCEro BCTpeyvarTca
CNopbl O B3bICKAHMNN 3aJ0NIKEHHOCTN MO JOroBo-
py TalilM-4yapTepa 1 NepeBO3KM FPy30B, HEOCHOBA-
TesibHOro oboratleHuns n gemepenxa. Kpome Toro,
apbuTpaXkHble Cyabl paccmMaTpriBany Copbl O B3bl-
CKaHMK HeocHoBaTenbHOro oboraleHunsa 3a cTo-
AHKY CyZiHa Y npuyana npu oTCyTCTBMM JOrOBOPa;
O B3bICKAHUM CTPAaXxOBOrO BO3MELLEHMNA B CBA3N
C NOBpeXAeHNEM rpy3a, CyAHa unn 6onesHbio
uneHa 3KMNaxa; o HapyLeHnn o6A3aTenbCTB CTO-
POH no goroeopy 6epboyT-yapTepa; 0 HapyLleHUN
006A3aTeNbCTB, BO3HUKAOLWMX MNPU NOLMaHCKON
NPoBOAKe CYyfOB.

[Jena B anennAuNOHHON NHCTaHLMN

AnennAuMoHHbIMU apOUTPaXKHbIMU CyAaMK B C-
cnepyemblil neprog 6bin0 paccmMoTpeHo 54 pena,
B KOTOpPbIX ynomuHaetca KTM PO. MNpwu 3Tom nnwb
B 26 akTax KTM PO ncnonb3oBanca Kak MCTOYHUK
MOPCKOrO MpaBa, a He MPOCTO B KauecTse npumepa
Mo genam, He CBA3aHHbIM C MopensaBaHvem. U3 yka-
3aHHbIX 26 fen OTHOCATCS K chepe ny6nmyHoro npa-
Ba 8 cnopos, a Kk cpepe yacTHoro npasa — 18.

Jena B cdepe nybnmnyHoro npasa cBsA3aHbl 1160
C TAMOKEHHbIM PerynmpoBaHuem, 11bo ¢ nprene-
yeHnem Ly K adMUHNCTPATUBHOWN OTBETCTBEH-
HOCTU. K aAMUHNCTPaTUBHOWN OTBETCTBEHHOCTM
B chepe MopcKoro ny6anyHoro npasa apouTpax-
Hble Cyfbl, Kak 1 B MpeablayLw i KBapTas, 06blYHO
NpuBfeKaloT 3a He3aKOHHOEe nepeceyvyeHne Mop-
CKMX FpaHnL.

B cdepe mopcKoro 4yacTHOro npaBa CTOPOHbI
CMOPSAT B OCHOBHOM B CBA3M C HapyLleHneM 06s3a-
TeNbCTB MO AOrOBOPY TalM-yapTepa, B3biCKaHNEM
HeoCHoBaTeNbHOro oboralweHusa 1 gemepenxa.
Hanb6onbluee KonnyecTso CNopoB 34ecb Paccmo-
Tpen MATbi apbUTPaKHbIN anenALNOHHBIN Ccyq —
8 nen.

KaccauvnoHHbIn cyp KaTteropun pgen

Apb6uTpaxKHbIN Cyq Bcero - 1 geno:

BocTtouHo-Cnbupckoro
oKpyra

— 0 B3bICKaHWUM 3340/IXEHHOCTN MO JOroBopy nepeso3ku (1).

ApbuTtpax<Hbin cyq
JlanbHeBOCTOUYHOro
oKpyra

Bcero - 6 pen:

- 0 HapyLeHnn 06A3aTeNbCTB MO AOrOBOPY TanM-yapTepa (2);

- 0 HapyLweHun oba3aTenbCTB No AoroBopy 6epboyT-uaptepa (1);

- 0 HapyLeHUn 06A3aTeNbCTB MO OnJlaTe HaXOXAeHNA CyaHa y npuyana
B npouecce 6yHkepoBku (1);

— O MPU3HaHMM YacTy JOrOBOPA NepeBO3KM HUYTOXKHOM MO CT. 169
KPO® (1);

— O BbIMNJiaTe CTPaxoOBOro BO3MeLLEHNA B CBA3M C 6ONE3HbIO UNeHa
3KMNaxa cypHa (1).

ApbuTpaxkHbIn cyq
3anagHo-Cnbupckoro
oKpyra

Bcero - 1 peno:
— 0 HapyLWeHUN 0653aTeNIbCTB MO areHTCKoMy gorosopy (1).

ApbuTtpaxHbin cyq
MocKoBCKoro okpyra

Bcero - 1 geno:
— 0 HapyLweHun 06sa3aTeNbCTB NO JOTOBOPY TPAHCMNOPTHOM
akcneguumn (1).

ApbutpaxkHbIn cyq
CeBepo-3anagHoro
oKpyra

Bcero - 2 gena:
— 0 B3blCKaHWM MepTBOro ¢paxta (1);
— 0 HapyLweHUn 0653aTeNbCTB MO AOrOBOPY TalM-yapTepa (1).
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Bbiwe, Ha . 11, npeacTaBneHa HarnagHaa Tabnu-
Ll ¢ pacnpepeneHemM Cnopos No MOPCKOMY YacT-
HOMy MpaBy MeXay Pa3fNYHbIMM anenIALNOHHBIMU
cymamum.

Jena B KacCauMOHHON MHCTaHLUUN
(cyabl okpyros)

3a nepuog ¢ ntons no ceHTsA6pb 2021 1. B apbu-
TPaMHbIX Cyflax OKpYyroB 6b110 paccmMoTpeHo 18 gen,
B KOTOpbIX ynomuHaetca KTM PO. 13 HuX K MOpCKo-
My NpaBy OTHOCATCA NnLWb 14. B ocTanbHbIX Cly4vanx
KTM ynommnHaeTca NpocTo B KauecTBe nprMepa pe-
rynupoBaHmA (Yalle BCcero — B CBA3M C BONPOcaMu
MICKOBOW JAaBHOCTN).

M3 14 mopcKnx gen 2 gena oxBaTbiBalOT BOMPOChI
ny6sIMYHOro NPaBa, @ IMEHHO TAMOXKEHHbIX HapyLUe-
HWI: B OQHOM Cjly4ae — CO CTOPOHbI YacTHOrO /1A,
B PYrom — CO CTOPOHbI FOCyAapCTBEHHOrO opraHa.

B octanbHbIx 12 akTax npegMeToMm Cropa fB-
NATCA YacTHoMNpaBoBble oTHoWweHnA. OgHako
O[HO 13 YKa3aHHbIX YaCTHOMPaBOBbIX A& He 6blno
BKJIIOUEHO B PaCrofIOKeHHY HUxe Tabnuuy crno-
POB NO MOPCKOMY YaCTHOMY MpaBy, Tak Kak OHO
bakTNUeCcKn He 6bINO PACCMOTPEHO CYAOM — UCK
0 B3bICKaHWV 3a[J0/KEHHOCTM OblN NOAaH BHe Mpo-
uenypbl 6aHKpoOTCTBA.

Il. 0B30P CYOEBEHOW NPAKTUKWN POCCUN

Takmm obpa3om, 3a uccnepyemblin Neprop Kac-
CaUMOHHOW NHCTaHUMel bbino paccmoTpeHo 11 gen
B cdpepe MOPCKOro 4YacTHOro NpaBa W AABa Aena
B chepe Mmopckoro nybnmyHoro npasa. bonbluyto
YacTb Aen B 06nacTi MOPCKOro YacTHOro NpaBa pac-
cmoTpen ApbutpaxHbin cyn [JanbHeBOCTOUHOroO
OKpyra - 6 gen.

Utor

Takum obpasom, 3a Tpetuin keaptan 2021 r. ap-
6uTpaxKHble cyapbl paccMoTpenu 146 «MOPCKUX» Jen.
N3 Hux 77 nen — B cdepe yacTHoro npaea 1 69 gen —
B cpepe nybnmnyHoro npasa. B cyne nepBoii MHCTaH-
Lnn 6110 paccMoTpeHo 47 aen B chepe YacTHOro
npasa u 59 B cdepe ny6aMUYHOro; B aneisLNOHHbIX
apbuTpaxkHbIx cygax — 18 gen B chepe yacTHOro
npasa 1 Bocemb B chepe nybnnyHoro; B Kaccauu-
OHHbIX apbUTpaxKHbIX cyaax — 12 B chepe yacTHoro
npa.a v Aga B cdepe nybnuuHoro. MNpesanupyoLlee
KONMYeCTBO CMOPOB, KaK 1 B paHee 1U3yyeHHble ne-
puogbl (cm. N2 1-3 «Mopckoro npaBa» 3a 3TOT roa),
CBA3aHO CO B3bICKaHMEM HEOCHOBATENbHOro 060-
raljeHus, iemMmepena, a Takxke C OTBETCTBEHHOCTbIO
3a HapyLueHVe 06A3aTeNIbCTB 13 JOrOBOPOB TaliM-
YyapTepa U MOPCKOW NepeBO3KM rpy3a. =
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II. REVIEW OF RUSSIAN CASE LAW

Foreword to the Review

This issue of the journal “Maritime Law"” 4/2021
covers the calendar period from July to September
2021. As it was before, we summarise the quarterly
statistics of “maritime” cases, considered by com-
mercial courts, as a foreword. The most significant
disputes are reviewed and commented on in the
journal.

Disputes heard in the courts of first
instance

In the Archive of commercial courts judgments
(ras.arbitr.ru) on the request of the keywords “MSC
RF” (Merchant Shipping Code of the Russian Fede-

" a

ration), “captain of a seaport’, “maritime lien”, “mari-

Appellate court Categories of cases

The 5% Commercial 8 cases in total:
Court of Appeal

(hereinafter - CCA)

- on breach of a time charter agreement (2);

- on breach of a salvage agreement (1);

- on the existence of the authority of a vessel’s master (1);

- on liability for vessels collision (1);

- on breach of a carriage agreement (what is more, legal relations are
complicated by the insolvency of the carrier) (1);

- on recovery of payment for the repair of a vessel (1);

- on recovery of debt under a carriage of goods (1).

The 6" CCA 1 case in total:
- on recovery of demurrage (1).
The 9" CCA 3 cases in total:

- on breach of a freight forwarding agreement (1);
— on maritime lien in the bankruptcy (1);
- on payment of insurance compensation (1).

The 13% CCA 1 case in total:

- on recovery of debt under a sea towing agreement (1).

The 15t CCA 2 cases in total:

- on payment of insurance compensation (1);
- on recovery of debt under a sea towing agreement (1).

14



time agency”, and “pilotage”, there are 106 “mari-
time” cases in the courts of first instance for the
period under review.

59 cases of these 106 are related to public law
and included setting non-regulatory acts of state
bodies aside and imposing liability for administra-
tive or customs violations. In most cases, non-reg-
ulatory acts of public authorities on the correction
of breaches of legislation regarding the operation
of seaports, as well as acts on the issuance of li-
censes and on refusal to register the vessel were
challenged.

Commercial courts of the subjects of the Rus-
sian Federation heard 47 cases on private maritime
law. Among them, the most common disputes are
ones over recovery of debts under time-charter
and carriage of goods agreements, as well as re-
covery of unjustified enrichment and demurrage.
In addition, commercial courts heard the disputes
over the recovery of unjustified enrichment con-
nected with vessels berthing without a contract;
over the payment of insurance compensation in

Il. REVIEW OF RUSSIAN CASE LAW

connection with cargo or vessel damage, and ill-
ness of crew member; over the breaches of the
bareboat charter; over the breaches associated
with pilotage.

Disputes heard in the courts of appeal

Appellate commercial courts heard 54 cases, in
which the MSC RF was mentioned, for the period
under review. However, only in 26 of these cases, the
MSC RF was used as a source of maritime law and
not just as an example in the cases not related to
shipping. 8 disputes of these 26 cases are connected
to public law, and 18 ones to private law.

Disputes in the public law sphere are related
to customs regulation or administrative liability.
Commercial courts tend to impose administrative
liability for illegal crossing of maritime borders as it
was in the previous quarter.

As regards private maritime law, parties dispute
mainly over the breach of time-charter agreements,
the recovery of unjustified enrichment and demur-

Cassation court

Categories of cases

The Commercial Court
of the East Siberian District

1 case in total:
- on recovery of debt under a carriage agreement (1).

The Commercial Court
of the Far Eastern District

6 cases in total:

- on breach of a time charter agreement (2);

- on breach of a bareboat charter agreement (1);

- on breach of an obligation to pay for the vessel berthing during
bunkering (1);

- on annulment of the part of a carriage agreement under Art. 169
of the Civil Code of the Russian Federation (1);

- on payment of insurance compensation for the illness of a crew
member (1).

The Commercial Court of the West
Siberian District

1 case in total:
- on breach of an agency agreement (1).

The Commercial Court
of the Moscow District

1 case in total:
- on breach of a freight forwarding agreement (1).

The Commercial Court
of the Northwestern District

2 cases in total:
- on recovery of dead freight (1);
- on breach of a time charter agreement (1).
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rage. The majority of the disputes were heard by The
Fifth Commercial Court of Appeal (8 cases).

There is a visual table on p. 14 above with the
allocation of disputes under maritime private law
among different commercial courts of appeal.

Disputes heard in the cassation instance
(district courts)

Commercial district courts heard 18 cases, in
which MSC RF was mentioned, for the calendar pe-
riod from July to September 2021. Only 14 of those
are related to maritime law. In other disputes, the
MSC RF was mentioned only as an example of spe-
cific requlation (most often in connection with the
period of limitation).

2 disputes of these 14 maritime cases cover
problems of public law, namely, customs violations
committed by a private person in one case, and by
a public body in the other.

In the other 12 judicial acts, private law relations
were the subject of the dispute. However, one of
these private law cases was not included in the table
below since it was not actually considered by the

16

court because the claim for recovery of debt was
filed outside the bankruptcy proceedings.

Therefore, for the period under review, the courts
of cassation instance heard 11 cases in the private
maritime law field and 2 cases under the public law.
Most of the disputes were heard by The Commercial
Court of the Far Eastern District (6 cases).

Conclusion

As can be seen from the above, in the third quar-
ter of 2021, commercial courts heard 146 maritime
disputes. 77 of those were in the private law sphere
and 69 - in the public one. Courts of first instance
heard 47 disputes under the private law and 59 -
under the public law; commercial courts of appeal
heard 18 disputes in the private law sphere and 8 -
in the public one; cassation courts heard 12 disputes
under the private law and 2 — under the public law.
The prevailing number of disputes, as in the periods
previously reviewed, are related to the recovery of
unjustified enrichment and demurrage, as well as
to liability for breach of time charter and carriage
of goods agreements. =



Mapusa AuppeeBHa EpoxoBa,
K.10.H., goueHT MBLUC3H, koHcynbtaHT NAVICUS.LAW

Il. 0B30P CYOEBEHOW NPAKTUKWN POCCUN

“Take or pay” no-pyccku

KommeHnmapui k OnpedeneHuto BepxoeHozo Cyoa P® om 20 aszycma 2021 2.
Ne 305-3C21-10216 no 0eny N° A40-328885/2019

(«OT3KO-IMopmcepsuc» v «kKanpobeH»)

”

lMpu Hanuyuu 8 0ozosope ycnosus “take or pay
(«6epu unu nnamu») omkas 3akaz4yuka om npasa
nosny4ame ycayey (o6a3amensbcmeo «bepu») cam
no cebe He ycmpaHaem e20 njaamexHole 0643aH-
HOCMU NO OMHOWeHUIo K ucnosiHumerno (0643a-
menibcmao «niamux). O6A3aHHOCMb «namMu» npeo-
cmasnaem cobou niamy 3a omkas om 0o2o6opa (n. 1
cm. 6,n.3cm. 310K PO).

®akTbi: 06wwecTtBo «OTIKO-MopTcepBuc» ocy-
LLeCTBANO NepeBasKy CbiMyynx rpy30B U peanu-
30BbIBaJIO IHBECTULMOHHBIN NMPOEKT MO CTPOUTESb-
CTBY TaMaHCKOro TepMmnHana HaBaslOYHbIX rPy30B
B MOpCcKOM nopTy TamaHb. KomnaHus «KanpobeH»
3aHMManacb TOProBen yrnem.

26 deBpans 2019 r. obuwectso «OTIKO-MopTcep-
BUC» (onepaTop) n koMmnaHua «KanpobeH» (3akas-
UMK) 3aKNIOYMAN JOrOBOP, MO YCII0BMAM KOTOPOro
onepaTtop rapaHTMpPOBasl 3aKa3umnKy 3a COracoBaH-
Hoe B JOroBOpe BO3HarpakjeHue ocylwecTBUTb
¢ T niona 2019 r. no 31 pekabpsa 2023 r. KOMMNEKC
paboT 1 ycnyr B OTHOLLEHUN SKCNeanpoBaHus, fne-
peBasIku, XpaHEHWA 1 HAKOMIEHNA KaMEeHHbIX yrmen,
nepemelyaemblix 3a rpaHuuy Poccuinckon Oepepa-
U1K, a TakXKe BbINOJIHATL Apyrue paboTbl 1 ycnyru
B npouecce nepeBasnku.

KomnaHusa «KanpobeH» 06A3anacb CBOeBpPeMeH-
HO NpeAbABNATL OMepaTopy Yrosb ANA nepeBanku
B COOTBETCTBYIOLMX 06beMax B paMKax yCnoBuaA
“take or pay” («6epv nnn nnaT») U oNNaTUTb BO3-
HarpakzaeHue.

B porosope 6binn ycTaHOBMEHbI YCIOBUA O €ro
LOCPOYHOM pacTopeHun no TpeboBaHnio ofgHOM
13 CTOPOH. Tak, B YaCTHOCTW, 3aKa3unK MMes NpaBo
pacToOprHyTb AOFOBOP TOMbKO B CllyYae HapyLeHuA
onepaTopom 06A3aTeNbCTB MO JOroBOpPY B YacTuh
HenoATBepPXAeHUA OTrPY3KM rpy3a B YCTaHOBIEH-
HbIX JOTOBOPOM 00BbEMAX 1 B YCTAHOBJIEHHbIN CPOK,
a TaKk>Ke B YacTy 06A3aTeNbCTB MO CBOEBPEMEHHOM
npriemke rpysa. B atom cnyuae 3akazumk ocBo60X-
panca ot obasatenbcTBa Mo ycnosuio “take or pay”

12 ceHTAbpA 2019 r. kKoMmnaHuA «KanpobeH»
nMcbMeHHO yBegomuna obuwectso «OTIKO-MopT-
CepBUCY, YTO, PyKOBOACTBYACH CT. 450.1, 782 TK PO
OTKa3blBaeTCA OT UCMONTHEHNA JOrOBOPa, cUMTaeT
€ro pacToOpPrHyTbiM, @ OTHOLIEHWNA CTOPOH — npe-
KpaLleHHbIMY C MOMEHTA MOosyYeHnsa obLecTBOM
«OT3KO-TNopTcepBmNC» HaCTOALLEro yBeAOMIIEHUA.
Bnocnencteun komnaHus «KanpobeH» noscHuna,
yTO OTKa3 6bIn cBA3AH C HEONAroNpPUATHON AnA Hee
KOHbIOHKTYPOI LIeH Ha PbIHKE YA,

O6wectBo «OTIKO-MopTcepBUC» HaNpaBuIo
KomnaHuu «KanpobeH» npeTeH3uto, yKa3as Ha He-
3aKOHHOCTb 1aHHOrO OTKa3a, MOCKOJIbKY MpaBo
Ha NoAoO6HbIN OTKa3 He NpeayCMOTPEHO HY YCIO-
BMAMUK [OroBOpPa, HN 3aKOHOM, a 3aTemM obpaTtu-
NoCb B apOUTPaKHbIN Cyd C UCKOM O MPU3HaHUK
OLHOCTOPOHHErO OTKa3a OT UCMOJIHEHNA OrOBOPaA
He3aKOHHbIM.

Mo3ununa ncruya:

1. denctBns KomnaHum «KanpobeH» Henpaso-
MepHbI, TaK KaK MeXay CTOPOHaMU He NpefyCcMo-
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TPeH OTKa3 OT foroeopa. Ycnosue “take or pay” ra-
PaHTMPOBANO MCTLY NoNyYeHne feHeXHbIX CPeAcTs
npw oTkase OT ero ycnyr. [onyyeHHble cpeacTsa
LOJMKHbI MATU Ha Pa3BUTME U COAEPXKaHMe nopTa
B MHTepecax KoMnaHun «KanpobeH», OTBETUUK XKe
nonyyan B3ameH pe3epB MOPTOBbIX MOLLHOCTEN,
rapaHTVPOBaAHHbBI 06bEM YCNYT U CTabUNIbHYIO LiEHY
Ha ANUTENbHbIA Neproa.

2. [loroBOpeHHOCTN CTOPOH He AO0JIMHbI UTHO-
pupoBaTbCA 1 noanexart cyaebHol 3awuTe; npo-
N3BOJbHbI N 6€3BO3MEe3HbIN BbIXOA 13 OrOBOpa
HeaonyCcTMM MO YCNIOBUAM 3aKTIOUYEHHON MeXay
CTOPOHaMU CAeNKu.

Mo3uynA oTBeTUMKa:

1. lloroeBop npepncraenaeTt coboi cornaweHne
06 oKaszaHuu ycnyr, no3Tomy perynupyetca rn. 39
MK PO.

2. MyHKT 1 cT. 782 TK PO 0 npaBe 3aka3uuka
Ha HEMOTMBMPOBAHHbIN OTKa3 OT JOroBOpPa BO3-
ME3[HOro OKa3aHuA yCNyr ABAETCA MMNepPaTUBHOMN
HOPMOI, MO3TOMY MPABO Ha OTKa3 He MOXeET ObiTb
N3MeHEeHO CornallueHmem CTOPOH.

Cyne6Hble akTbl Mo geny: pelweHnem Apbu-
TpaxHoro cyfa r. Mocksbl oT 18 aBrycta 2020 r.
WCK O MPU3HAHWW OfHOCTOPOHHEro OTKasa OT UC-
NOSIHEHMA JOroBOPa He3aKOHHbIM YAOBNETBOPEH.
Cypn kBanuduLmMpoBan JOroBOp Kak CMeLUaHHbIN,
UTO He AaBano BO3MOXHOCTU MPUMEHUTb HOPMbI
O [JOroBOpe BO3ME3[HOro oKasaHua yciyr n cT. 782
'K PO, n npuwwen K BbiBOAY, YTO KOMNaHUA «Kanpo-
6eH» He Mena nNpaBa B OAHOCTOPOHHEM NopAaKe
OTKa3aTbCA OT UCMOJIHEHUA JOTOBOpA.

lNocTaHOBNEeHMEM anennALNOHHOrO CyAaa
oT 3 HoAGPA 2020 r., OCTaBNEHHBIM B CUJ1€ MOCTaHOB-
NeHvem cyfa okpyra oT 23 mapta 2021 r,, peweHne
ot 18 aBrycrta 2020 r. oTMEHEHO, B YOBJIeTBOpE-
HUM 1MCKa O NPU3HaHUN OQHOCTOPOHHEro OTKasa
OT NCMOJIHEHNA [OrOBOPA HE3aKOHHbIM OTKa3aHo.
AnennAuMOHHbBIN 1 OKPYXHOW CYAbl MPULLIIN K Bbl-
BOJlY, UTO CMOPHbIM JLOFOBOPOM YpPEerysimpoBaHbl
NPaBOOTHOLLEHNWA MO BO3ME3[HOMY OKa3aHMio yciyr
1 OTBETYMK NPAaBOMEPHO BOCNOIb30BanCA NPaBoOM
Ha HEMOTUBMPOBAHHbI OQHOCTOPOHHUI OTKa3
OT UCMOJIHEHNA [OrOBOPa, NPefOCTaB/IEHHbIN My
n.1ct. 782 'K PO, BHE 3aBUCMMOCTW OT JOrOBOPEH-
HOCTU CTOPOH 00 NHOM.

Cynbl TakXKe yKasanu, 4To POCCUICKOe 3aKOHOAa-
TENbCTBO He PerynupyeT fOrOBOPHYH KOHCTPYKLMIO
c ycnoBuem “take or pay” 1 npaBoBble NOC/eACTBYA
ee NprYMeHeHNs, a HeraTUBHbIe NOCNeACTBUA pac-
TOpPXeHUA JOroBopa, BO3HUKLLME y obuiecTsa «OT-
SKO-NopTcepBurcy, nognexart ycTpaHeHNIo yepes
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BO3MELLEeHMEe PacxofoB, pakTUUEeCK NOHECEHHbIX
1M B Lienax NCNOSIHeHWA AOroBOpPa.

CypnebHas Konnernsa no JKOHOMUYECKUM Cro-
pam BC PO ocTtaBuna cygebHble akTbl anenisaLnoH-
HOrO 1 OKPY>KHOTrO CyJa B Cufie, T.e. B ICKe O Npu-
3HaHUW OQHOCTOPOHHEro OTKasa OT UCMNONHEeHUA
[LOroBopa He3aKoHHbIM OTKa3ana. OgHaKo BbiCLas
cynebHaa MHCTAHUMA N3MeHU1a MOTUBMPOBOY-
HYt0 YaCTb CyAeOHbIX aKTOB, NPX3HaB NPaBo MCTLA
Ha nofyyeHmne feHeXxHbIX CpefCcTB NnaTom 3a OTKas
OT [OroBopa.

lNpaBoBasa no3uuma BepxosHoro Cyna cBogmtca
K TPeM OCHOBHbIM Te31cam:

1. «BbITeKatoLLee 13 COpHOro JOroBopa OCHOB-
Hoe 06s3aTenbcTBO 06wwecTBa «OTIKO-MopTcep-
BMC» nepen KoMnaHuvein «KanpobeH» no cyulectsy
CBOAWNOCH K Neperpyske yria 13 »ene3Hofopox-
HblX BarOHOB Ha MOPCKMe Cyfa, Takoe MPaBOOTHO-
LeHne CTOPOH MO NepeBasike rpy3oB npenmyLle-
CTBEHHO perynupyetca npasunamu rn. 39 K PO
O BO3Me34HOM OKa3aHuu ycnyr. [TonoxeHua n. 1
cT. 782 K PO no3sonAtoT 3aka3unky B 11060 mo-
MEeHT HEMOTMBMPOBAHHO OTKa3aTbCA OT UCMOMHe-
Huna gorosopa. OgHaKo 13 cyLlecTsa 4OroBopa v ero
MONIOXEHUN MOTYT CriefloBaTb OnpefesieHHble 0Co-
6eHHOCTW peanusaunmn CTOPOHON NpaBa Ha OTKa3
13 JOroBopa...»

2. «[lpaBoOTHOLEHNA NO ycnosuio “take or pay
B OOLLEM BMAE MPAMO He YPerynmpoBaHbl POCCUi-
CKMM 3aKOHOZATeNbCTBOM. B TO »ke Bpema B cuny
npUHUMNa cBo60abl LOroBopa, CT. 1, a Takxke CT. 421
MK PO, ycTaHaBnmBatoLlen nopagok Keanmoukauum
TaKMX NPaBOOTHOLLEHN, OTCYTCTBME B POCCUNCKOM
3aKOHOAATeNbCTBE CNeLnanbHOro perynmpoBaHma
He orpaHuyMBaeT CTOPOHbI B MpaBe co3fjaBaTb
pa3nnyHble JOrOBOPHbIE KOHCTPYKLUMHN, BbIXOAA
3a 0603HaveHHble B [K PO pamKu, u He JaeTt cygam
OCHOBAaHW ANA UTHOPUPOBAHNA TaKKX YCITOBUIA
[orosopa, 0cobeHHO ecnn 3TO KacaeTca npeanpu-
HUMaTeNbCKOM AeATENbHOCTU...»

3. «OTKas 3aKa3umKka OT npaBa nonyyaTb ycnyry
(o6s3aTenbcTBO «Oepur») cam No cebe He Mor ycTpa-
HATb MMEBLUMECA Y Hero nnaTexkHble 06A3aHHOCTH
MO OTHOLLEHUIO K NCNONHUTENO (06A3aTeNbCTBO
«nnaTu»)». B pamkax gporoBopHon moaenn “take
or pay” npu oTKase 3aka3umka OT NoslyyeHUs xa-
paKTepHOro npefgoctasfieHns (0T 06sA3aTenbCTBa
«bepu») NCNoNIHeHKE M 0BA3aHHOCTU B paMKax
00513aTENbCTBA «MIATU» MOXET OblTb OLIEHEHO KaK
nnata 3a oTka3 oT gorosopa (n. 1 ct. 6, n. 3 ct. 310
MK P®), ncuncnaemas 13 cornacoBaHHOro CTOpoHa-
MU nepuoga fencTena ycnosua “take or pay”.
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Takmum obpazom, BepxosHbliii Cygn KBanuoumumpo-
Basl OTHOLLEHMA MO NepeBaske rpy3o8 B MOPCKOM
MopTY KakK yCnyru; Bblicka3anca o6 MnepaTMBHOCTM
npaBa 3aka3urka Ha OTKa3 OT JOroBopa BO3me3[-
HOrO OKa3aHWA yCnyr; B TO Xe Bpems cfienan Bbl-
BOJ, O HeJoMNyCTUMOCTN UTHOPUPOBAHUA Cyaamm
[LOrOBOPEHHOCTEN CTOPOH, HE YPerynmpoBaHHbIX
K PO 1 He npoTBOpeEeYaLLNX UMNEPATUBHbBIM HOP-
MaMm, U NpKr3Han JoroBopHoe ycnosue “take or pay”
He NPOTMBOpPEYaLL MM POCCUICKOMY MPaBy, @ Takxe
oueHnn 06A3aTeNbCTBO «MIaTU» B PaMKax Moje-
nun “take or pay” Kak nnaTy 3a OTKa3 OT JOroBopa.
Bce Te3uncbl HYXKAAOTCA B KOMMEHTAPUK C LIeSbo
onpeneneHna Nx NPaBoBOro 3HaYeHUA, T.e. BINAHWA
Ha nocsiefyoLyo NPaKTUKY.

KommeHTapuii: cnop n3 gorosopa BO3HUK
B CBA3W C [€ATENIbHOCTbIO B MOPCKOM MOPTY, NO-
3TOMY [ieno BKIIOYEHO B 0630p NPaKTUKKY, My6nmKy-
emMoi B xypHare «Mopckoe npaso». OfHako BONpoc
HOCUT OBLWNI XapaKTep 1 He 06nagaeT MOPCKOM
cneuymndurkon. Ycnosue “take or pay” («6epu nnm
naaTy») PpacnpoCcTPaHEHO B POCCUNCKON MPaKTUKe,
NMO3TOMY KOMMEHTapWiA akTyaneH Ans BCex yyacT-
HUKOB POCCUNCKOro rpa)aaHCckoro o60poTa, Kak
VIMEIOLLIMX OTHOLLEHME K TOProBOMY MOpPEMIaBaHUIo,
Tak 1 paboTatowux B apyrux chepax. KommeHTtapuin
MOCTPOEH Ha OCHOBE OTBETOB Ha BO3HUKLLME B fiefne
BOMPOChI, CBA3aHHble ¢ ycnoBuem “take or pay’,
HO BHayaJsie Mbl XoTenn Obl cAenaThb [Ba 3aMevyaHus
0 NpaBoBoOW KBanndrKauum Jorosopa nepesasnku
rpysa v ceoboge forosopa.

1. loroBop nepeBasnku rpysa Kak pasHOBUA-
HOCTb OKa3aHus YCAyr U NpaBo 3aKa34vMKa Ha oT-
Kas fo gorosopa.

Mo noBoay npaBoBol KBanudrKaLum fOroBo-
pa nepeBankn' ¢ Toukn 3peHns MK PO B cynebHom
npaKkTuKe BeAyTCA CNopbl, MPaKTUYeckoe 3HaYeHne
KOTOPbIX CBOAUTCA K NONCKY OTBETOB Ha [ABa BO-
npoca: (1) 3a YTo NIATUT 3aKa3uurK — 3a pe3ynbTaT
WA COOTBETCTBME AENCTBUIN UCMONHUTENA MO-
aenv nosegeHna? (2) Ectb nn y 3akasumka npaso
Ha OQHOCTOPOHHMN HEMOTUBUNPOBAHHbIN OTKa3
oT gorosopa?

HekoTopble cyabl NogaepK1BatoT NO3ULMIO, UTO
[L0roBOp nepeBankuy rpysa — 3T0 CMELUaHHbIN JO-
roBOp, B KOTOPOM COAEPKATCA S/TIEMEHTbI Pa3HbIX
LoroBopos (n. 3 cT. 421 K PO), a npu paspelueHun
cnopoB 06 onnate 1 NpaBe 3aKa3umMka Ha OTKas

' To ecTb neperpysku ToBapa C O4HOro TPaHCMoPTa Ha ApY-
rom.

Il. 0B30P CYOEBEHOW NPAKTUKWN POCCUN

cnepyeT noJslaraTbCA Ha LOFOBOPEHHOCTN CTOPOH,
a He uckatb oTBeT B Kogekce. B kommeHTnpyemom
Jerne 3Ty NO3MUMIo BbiCKa3an Cyf NepBoOn MHCTaH-
LuK, YTO Jano emMy BO3MOXHOCTb MPU3HaTb OJHO-
CTOPOHHUI OTKAa3 OT AOroBOPa HE3aKOHHbIM, TaK
KaK CTOPOHbI COOTBETCTBYIOLLEE MPaBO 3aKa3unka
NCKJTIOYNNN.

[pyroe MHeHMe, Tak»Ke BCTpevaloLeeca B Cy-
AeOHOI NPaKTVKe, CBOJUTCA K TOMY, YTO fOrOBOP
nepeBankm — 3To AOrOBOP NOAPALAA, @ 3HAUNT, 3aKas-
UMK MAATUT TONbKO 3a pe3ynbTart. Mo cT. 717 TK PO
3aKa3uMK BrpaBe 0TKa3aTbCA OT 4OroBOpa Noapsaa,
OfiHAKO [OJKEH BO3MECTUTb NOAPSAUNKY YObITKM
1 ONNaTUTb YacTb BbINMOSIHEHHON PaboThbI.

TpeTbA NO3UUUA CBOAMTCA K TOMY, UTO JOrOBOP
nepeBasiky rpy3a — 3T0 Pa3HOBUAHOCTb BO3ME3HO-
ro oKasaHus ycnyr. 3Ta no3uuyna cootsetcTayeT Qe-
[epanbHOMY 3aKoHY oT 8 HoAGpA 2007 1. N2 261-O3
«O mopckmx noptax B Poccunckon Oegepaumm n o
BHECEHMN U3MEHEHWI B OTAE/bHbIe 3aKOHOAaTe b-
Hble akTbl Poccuinckon Qegepayum», B cT. 20 Ko-
TOPOro nepesasika NPAMO NOUMEHOBaHa yCyrou.
MpakTnyeckoe 3HaueHne KBannpuKkaLum goroBo-
pa nepeBanku Kak pa3HOBUAHOCTM YCIyT CBOAUTCA
K TOMY, UTO 3aKa3umK NiaTuT He 3a pe3ynbTart, a 3a
COOTBETCTBME AENCTBUIA NCMONHUTENA NPUHATON
B o6opoTe mogenu noseaeHus (n. 1 ct. 779 K PO),
a Takxe 0060CTpAeT BOMPOC O MNpaBe 3aKasuuka
Ha OJIHOCTOPOHHMIN OTKAa3 OT Aoroeopa 6e3 Bo3-
MeLleHNA YObITKOB UCNONHMTEN0. B n. 4 nocTaHOB-
nenua MNnenyma BAC PO ot 14 mapTta 2014 . N2 16
«O cBoboae goroBopa 1 ee npegenax» 6bina Bbl-
CKaszaHa 34 paBas No3unuma o ANCNO3UTUBHOM XapaK-
Tepe npaBa 3aKka3urKa Ha 0TKa3 fOroBopa, T.e. Npu-
3HaBaJIOCb NPaBO CTOPOH UCKIIIOYNTb B fLOFOBOpE
BO3MOXHOCTb OJHOCTOPOHHErO OTKa3a OT J0roBopa
oKazaHua ycnyr. OgHako nocnegytowas cyaebHas
NpakTUKa 3Ty NO3ULMIO He BOCMPMHAMA 1 NPOJoS-
»Kana oueHrBaTb NPaBO 3aKa3uyrka Ha OQHOCTOPOH-
HUI OTKa3 OT JOroBOpa Kak UMMNePaTBHYIO HOPMY
n. 1 ct. 782 TK PO, He nognexalyyo NCKYEHNIO
B floroBope. ApKnm nprumepom Keanudbukaumum go-
roBopa nepeBasku Kak BO3ME34HOro okasaHus
yCIyr C MMMNepaTrBHbIM MPAaBOM 3aKa3uyrKa Ha OT-
Ka3 OT JOroBopa CIY>KUT KOMMEHTPUpPYeMOoe Aeno,
nockonbky BC PO nopaepxan cooTBeTCTBYIOLWME
BbIBOAbI CyOB. HeCMOTpA Ha OTCYTCTBMeE Npasunia
06 06LLe06A3aTeNbHOCTU BbICKa3blBaHWUI CyaebHbIX
konnernn BepxosHoro Cyga, nx peleHnsa no KoH-
KPeTHbIM fieniam Ciy»aT OpUeHTMPOM Ana cyaebHom
NPaKTUKN. DTO O3HAYaET, YTO HEKOTOPOE BpeMs Mo-
31LMA O JOrOBOPE NepeBanky Kak pasHOBUAHOCTY
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BO3ME3HOro OKa3aHuA ycnyr ¢ MUMNepaTuBHbLIM
npaBoOM 3aKa3uMKa Ha OTKa3 OT floroBopa byger
rocnopAcTBytoLLen B cynebHONM NpakTrKe.
TeopeTnyeckn Bonpoc 06 nmnepaTMBHOCTU Npa-
Ba 3aKa3ulMKa Ha OTKa3 OT JOroBOpa BO3MEe3HOro
oKasaHuA ycnyr aenAeTca cnopHbiM. C ogHOM CTo-
POHbI, HENIOFMYHBIM BbIFNALNT HAaBA3bIBaHKE YCNyT
3aKkasuuvKky (K npumepy, obpatunnch 3a ausanHep-
CK/MW yCJlyramu, BCe, LWar Ha3ag CAenatb Hesb3s,
TepnuTe, 0TKa3 HEBO3MOXEH, eC/N YCJyra OKasblBa-
eTCcA Hagnexallym o6pa3om), N03TOMY XOPOLLO Obl
MMeTb MexaHn3M Bbixofa 13 gorosopa. C apyrou
CTOPOHbI, Y UCMOMHUTENA [OMKHa OblTb 3awKTa
He TONbKO B BUAe KoMneHcauum dakTmyeckn no-
HeceHHbIx pacxofoB. 3aberas Bnepes, pelleHue,
npeanoxeHHoe BC PO ¢ Toukn 3peHnsa formbl He-
6e3ynpeyHo, HO OHO KaK pa3 NpegnaraeT crnegyto-
WM MEXaHN3M: NMIMepaTBHOE NPaBo 3aKa3yunka
Ha OTKa3 OT JOroBOpPa, HO 3a BO3MOXKHYI0 3apaHee
COrNIaCcoBaHHYI0 NNaTy UCMONHUTENIO.

2. lOpuanyeckan cuna ycaoBuii 4OroBopa,
He npegycmoTpeHHbix MK PO.

BaxkHom no3nuymen ana pasBuTuA ganbHenwen
NPaKTUKN SBASETCA NONOXUTeNbHaA oleHKa Bep-
X0BHbIM CyjOM OrOBOPEHHOCTN CTOPOH, He npes-
ycmoTpeHHown B Kogekce. CTOPOHbI B JOFOBOPHbIX
OTHOLIEHUAX HepenKo nNpuberatT K yCroBUaMm,
KOTOpble He NPefyCMOTPEHbI POCCUNCKUM Fpax-
AAHCKMM 3aKOHOAATeNbCTBOM, M BCerga CyLecTBy-
€T OoraceHue, He BbICKaXKeTCA N POCCUNCKNI Cyq
O HeleNCTBUTENbHOCTU YCNIOBUSA, KaK He npeay-
cmoTpeHHoro 'K PO. iIMeHHO 13-3a Takoro onace-
HUA B Xxoe pedopMmbl B KogeKc ¢ Lenbio neranmsa-
LU 6bINM BKIOYEHbI NMONOXEHNSA O BO3MELLEHWN
noTepb, O 3aBePEHAX, O KOPMOPATMBHOM JOrOBOPe
1 gake 0 GaKynbTaTUBHBIX U afibTEPHATUBHBIX 00A-
3aTenbCTBax. YUacTb HEAENCTBUTENbHOCTM MOra
NoCTUTHYTb ycnoBue “take or pay”: B KOMMEHTUPY-
emMoM iene CyAbl anennAUuMOHHON 1 KacCaLuNOHHOM
WHCTaAHLWI KaK pa3 BblCKa3aNnCb O HeeNCTBUTESb-
HOCTW 3TOrO YC/IOBUA, KakK HenpeayCcMOTPEHHOro
MK PO, ogHako BC PO 3Ty no3mumio He nogaepan
1 fan npAmo NPOTUBOMOJIOMKHYIO OLIEHKY: YC/TIOBUE
VMeeT I0PUANYECKYIO CUJTY, HECMOTPA Ha TO, UTO
OHO NPAMO He NpefycMoTpeHo KogeKkcom. 3To Xo-
poLUnn CUrHan cyaam, O3HavatoLLWI, YTO He cnegyeT
CunTaTb HeAENCTBUTENbHBIMW JOTOBOPEHHOCTU CTO-
POH NPOCTO MNOTOMY, YTO COOTBETCTBYHIOLLAA MOZENb
He NoMMeHOBaHa B POCCUINCKOM 3aKkoHe. [anblue
npoaHanusnpyem cofepxaHue ycnosus “take or
pay” 1 npakTMyeckoe 3HaueHe KBanvdukaumm Bep-
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XOBHbIM C)/)J,OM 00A3aHHOCTU «MJIaTW» B KayecTee
nnatbl 3a OTKa3 OT 4OroBopa.

3. Yrto Takoe ycnoBue “take or pay”?

ITO ycnoBue NoABMIOCh B chepe mexayHapoa-
HOW TOProBAX, 1 CYTb €ro CBOAUTCA K TOMY, UTO OfiHa
CTOpPOHa MMeeT NpaBo BblibpaTb copgepaHne uc-
MONIHEHMA CBOEro 06s3aTenbCcTBa — MO0 NPUHATD
TOBap, paboTy, ycnyry, inbo oTkazaTbCs OT NPUHS-
TWA, HO 3annaTuTb KOHTPareHTy, Kak 6yaTo ToBap,
paboTbl, ycnyr MPUHATbI. TO YC/IOBME MOXET ObITb
BK/IOYEHO B M0G0 JOrOBOP — KaK B Kynio-npoja-
Xy, TaK B nogpaAa, ycnyru n niobble nocpefHuyeckme
cAenkn. B poccninckom npakTrke 3To yCnoBume pac-
NpocTpaHeHO B cdepe TPAHCNOPTUPOBKN HedTH
1 rasa. Hanpumep, CTOPOHbI 3aKNI0Ya0T PaMOYHbIN
AO0roBOpP O TPAHCMOPTMPOBKe HedTM UK rasa no 3a-
ABKaM 3aKa3uMKa. 3aka3uurK nogaeT 3asaBKy, HO Ans
TPaHCNOPTUPOBKM NpefoCcTaBnAeT ra3 uin Hedptb
B MeHbLlem o6beme Nnbo BoobLLe He NpeaoCcTaBs-
€T B CpOK. B aToM cnyuae no ycnosuio “take or pay”
3aKasuuK, He NPeAoCTaBUBLLMIA HeDTb UKW ras, fon-
XeH 3annaTtuTb 6yATO ycnyra okasbiBanack? B nto-
60M criyyae ycnoBre HamnoJHAETCA COAepKaHnemM
AOrOBOPEHHOCTAMM CTOPOH.

B KOMMeHTMpyemMOM fiene CTOPOHbI OrOBOPU-
Nncb NoHMMaTb nog “take or pay” 06A3aTenbCcTBO
3aKa3uuKa Mo OoTrpy3Ke B agpec TepMuHana Ha-
BaJIOUYHbIX FPY30B (MOPCKOW TOProBbI NopT Ta-
MaHb) rapaHTMPOBaHHOIO rofoBoro obbema yrns
C KoppecnoHaupytoLen 06a3aHHOCTbIO 3aKazumnKa
OMNNaTUTb CTOUMOCTb NepeBasnKM HEMOCTaBEHHOrO
obbema yrna no ctaBke nepeBanku, onpeaeneHHom
B gorosope. [pn HeoTrpy3Ke yrna 3akasuuk B Jio-
60M cnyyae [OmKeH ONaTUTb YCYry UCNONHWTENsA
(koTopas Ha caMmoOM Jiefne He OKasaHa, HO MOLLHOCTM
A1 ee OKa3aHMA 3ape3epBrpPOBaHbl).

O6pallaeT Ha cebA BHUMaHWMe, UTo ycnoBue “take
or pay” He npekpallaeT 4OroBOp, a NULLb JaeT 3a-
Ka3urKy npaBo Bbi6opa — BOCMOb30BaTbCA YCIYrol
WK 3anNnaTuTb 3a Hee, 3Had, YTO NCNOSTHUTESb 3a-
pe3epBUpOBan MOLHOCTM.

Hepepko 370 ycnoBure ncnonb3yeTca B TaK Ha-
3bIBa€MbIX PAMOYHbIX UM ABOHEHTCKUX AOrOBO-
pax. PamouHbili gorosop (cT. 429.1 'K P®) onpepe-
nAet obwue ycnoBmsa B3aUMOOTHOLLEHWIA CTOPOH,
HO KOHKPEeTU3MNPYTCA OHU MyTem 3aK/loueHuns
OTAeNbHbIX JOFOBOPOB C MOMOLLbIO, Kak MpaBuio,

2 Ycnosue «b6epuv unu nnaty» NPsMo NpeaycMoTpeHo B ab3a-
Le BTopom n. 16 lMpaBmn noctaBku rasa, yte. [loctaHoBne-
Huem MNpasutenbctea PO o1 5 deBpana 1998 1. N2 162 (pes.
ot 19.03.2020).



3aABOK, B KOTOPbIX COAEPXKATCA CPOK M 06bem OKa-
3blBaemow ycnyru. Ycnosue “take or pay” naeT Bos-
MO>KHOCTb 3aKa3uuKy, NofaBLLeMy 3asABKY, yCJ1yrom
He BOCMONb30BaTbCA, @ UCMONHUTENb 3aliuLLeH
TeM, YTO NN1aTy OH NOAYYUT. AGOHEHTCKMI OrOBOP
(cT. 429.4 TK P®) npegnonaraeT BHeCeHWe nepuo-
LOVNYECKMX MNaTexen NCMONHUTENI, @ NOJSIb30BaHMe
ero ycayramm — Ha YCMOTpeHue 3akasuuka. Abo-
HEHTCKUIN JOroBOp He ABnseTca mogenbto “take or
pay’, ogHako obLan yepTa ecTb: 3aKa3unk MOXKeT
YCNyroW He Nonb30BaTbCA, HO 0653aH BHOCUTDL pe-
rynapHble nnatexku. K npumepy, no Takom mogenu
Mbl NCMONb3yeMm YCNyru MHTEPHeT-NPOoBanaepoB.
Kak paMouHblii, Tak 1 aBOHEHTCKUIA [OFOBOP He npe-
KpallaeTcs NcnonHeHnemM 06A3aHHOCTY «NiaTu».

BepxosHbin Cyq onvcan “take or pay” 6nmsko
K TOMY, KaK ero onpegensaoT CTOPOHbI B JOrOBOPaXx:

«[o cBoew NpaBoBoO NprpoAe ycnosue “take or
pay’, BKnoueHHoe CTOpOHaMu Cropa B JOroBop, Co-
CTOUT 13 ABYX 0060CO0NEHHbIX, HO TECHO CBA3AHHbIX
mexay cobor 06a3aTenbCTB.

MNepBoe ob6sa3aTenbcTBO (“take” nnu «b6epm»)
npegnonaraeT HanMymne y 3akasuvrka (nokynartens)
CYyOBbEKTMBHOIO NpaBa NoslyunTb OT APYro CTOPO-
Hbl (MCMONHUTENA, NOCTaBLMKa) onpeaeneHHbIn
06beM xapaKTePHOro MCNOJTHEHWA 32 KOHKPETHbIN
nepuog BpemeHu, B TO BPeMs Kak Ha Apyron CTopo-
He NIeXXUT KOppecnoHAanpYoLwas 0683aHHOCTb 3TO
WCMOMHeHMe NPefoCTaBUTbY.

OfHako 3aTem, B OT/IYME OT BO3MOKHOW BONN
CTOpOH, BepxoBHbin Cya 0TOXKAECTBUM NCNOSTHEHWE
00A3aTeNIbCTBA «MIATW» C MIIATON 33 OTKa3 OT JOrOBO-
pa: «...B pamKax AOroBOpHon mogenu «take or pay»
npw OTKa3e 3akasumKa oT NosyYeHs XapakTepHOro
npeaocTaBneHus (0T 06s3aTeNnbCTBa «6epu») NCNos-
HeHVe UM 0653aHHOCTY B paMKax 06s3aTeNibCTBa
«MnaTU» MOXeT ObITb OLIEHEHO Kak nnaTa 3a 0TKas
oT gorosopa (n. 3 c1. 310 TK PO)...» 3TOT BbIBOA
MMeeT MNPaBo Ha CyLLeCTBOBaHME NPUMEHUTENBHO
K dabyne KOMMEHTNPYEeMOro fiena, TaKk Kak 3aKka3umk
OTKa3anca oT JOroBOPa, OfHAKO BOCMPUHUMATb 3TOT
BbIBOA, Kak 06LLy0 NpaBoBYO MO3ULMIO Ha BCe Ciy-
yau Henb3s. Bo MHOrMX gpyrux cMTyaumuax, B YaCTHO-
CTW, TaM, re 3aKa3umK He OTKa3bIBaeTCA OT JOrOBO-
pa, a IMLWb He NpeAoCTaBAAeT rpy3 AfA NnepeBanku,
00A3aTeNnbCTBO «MNaTuy, Kak MpaBuio, npeanonaraet
COXpaHeHVie OroBopa B cuse.

4. Y10 TaKoe nnarta 3a OTKas oT gorosopa?

MnaTta 3a oTKa3 oT goroBopa Obina BBeAeHa
B POCCUNCKNIN 060POT Yepes NpUHLUMUN CBOO6OAbI
[OroBOpa — NPaBo CTOPOH GOPMyNMpPOBaTb Takme
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YyCNI0BUA CAENOK, KOTopble He NpefyCMOTPEeHbI
TKPO (n. 1,4 ct. 421 TK PO). B xope pedopmbl K PO
C Lenblo YCTPaHEeHNA COMHEHUA CYA0B B MpaBoOMep-
HOCTM TaKOro yC/IOBUA MaTa 3a OTKa3 OT JOroBopa
6bina BKoyeHa B N. 3 ¢T. 310 MK PO. Kak BepHO oT-
MevaeT A. KapaneTos, «Takas nnaTa UMeeT Lefblo
KomneHcaLuuo HeynobCcTB Apyro CTOPOHBI, CBSA-
3aHHbIX C MpeTepneBaHNeM NPOU3BOJIbHOTO Bbl-
60pa ynpaBOMOYEHHOW CTOPOHbI B MOJb3y OTKa3a
oT obA3aTenbCTBa. ...»* MiHaue roBopsa, nnaTta 3a oT-
Ka3 oT JoroBopa npegcrtasnsaet cobolr KomneHca-
Lo, O KOTOPOW JOrOBOPUISIUCH CTOPOHbI, 33 BbIXO[,
13 gorosopa.

Bn.1ct.782TK P®, rae npegycmMoTpeH ofHO-
CTOPOHHMI OTKa3 OT JOroBopa OkKa3aHua ycnyr
3aKa34yMKOM, B KauecTBe KOMMEeHCaunmn NCrosHu-
Teno nNpegycMoTpeHa 06A3aHHOCTb 3aKa3uuKa,
OTKa3aBLLeroca oT JOroBopa, KOMMEHCMPOoBaTb
NCNoNHUTeNo GpakTUYeCKn NOHeCeHHbIe pacxoabl
Ha OKa3aHwue ycnyr. [py 3ToM BONPOCOM AUCKYC-
CUN ABNAETCA BKJIIOUYEHME B 3TW pacxofbl 3apnnaT
COTPYAHWKOB. MHOrMe cyfbl BbICKa3blBaloT NO3u-
LM, UTO 3apnJiaTa COTPYAHMKA BbiMlaunBaeTca
Mo npaBuiam TPYLOBOrO 3aKOHOAATENbCTBA, He 06-
yCnoBJieHa oka3aHueM YC/yrn co CTOPOHbI pabo-
ToAaTena TpeTbeMy Nuuy, NO3TOMY He ABNAeTCA
daKTMUeCcKn NOHEeCEeHHOW 3aTpaTo Ha OKa3aHue
ycnyru. B pesynbtate Takor NO3MUUKM UCMOHU-
Tesb He 3awuieH. B no60i MOMEHT 0 NPUHATUSA
NCNOMHEHMA 3aKa3uMK MOXeT OTKa3aTbCA OT J0-
roBOpa, M HUKAKOW OEHEXHOW KOMMNeHcaumm nuc-
MONIHUTENb He NOMYYUT.

Ha ¢oHe BbiBOAa cynoB 06 MMnepaTBHOCTA
npaBa 3aKa3uyrKka Ha OTKa3 OT fJOroBOPa, BO3HUKAET
BOMPOC 06 MMMepaTMBHOCTM NPaBuia O KOMMeHca-
UMY MCNONHUTENO GAaKTUYECKN MOHECEHHDBIX PACcXo-
[LOB. ABNAETCA N1 3TO NPaBUIIO MMMNEPATUBHBIM UK
AMCNO3UTUBHbBIM? B KOMMeHTUpyemom aene BC PO
Mo CyTM BbICKa3anca o AUCMO3UTUBHOCTU NpaBunia
0 KOMMeHcaLmm b GakTUYECKM NOHECEHHbIX 3a-
TpaT UCMOJSHUTENIO, TaK KaK NPU3Ha pUaNYeCKyo
CMny COrfacoBaHHOW NaTbl 32 HENCMONb30BaHNEe
ycnyrn. MoxHO ynpekHyTb BepxosHbinn Cyf, B He-
NOTMYHOCTY 1 3aJaTb BONPOC: MOYEMY OAVH U TOT
Xe NyHKT cT. 782 TK PO yacTuyHO nmnepaTtmBeH
(B yacTy NpaBa Ha OTKa3 OT AOroBOpPA), @ YHaCTUYHO
ANCMO3UTMBEH (B YacCTu NpaBa CoriacoBaTb nnaty

3 [loroBopHOe 1 06513aTeNbCTBEHHOE NPaBo (06Las YacTb):
nocTaTenHbli KOMMeHTapuii K cT. 307-453 paxkgaHCcKo-
ro kogekca Poccuinckon QOepepauun / Mopa pep. Al Kapa-
netos. M.: M-Jloroc, 2017. C. 83 (koMMeHTapuin K cT. 310
K PO).
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3a Hencnonb3oBaHue ycnyru)? inm MoXHoO npo-
CTO MOpPafoBaThCA NPeANoKeHHOMY AOrOBOPHO-
My MeXaHW3My 3alnTbl UCMOAHUTENA N ABUHYTbCA
Janblue.

5. Kak COOTHOCMUTCA MJlaTa 3a OTKas OT A0ro-
Bopa u ycnosue “take or pay”?

lnaTa 3a 0TKa3 OT JOroBopa NpeacTaBnAeT co-
6011 popmMy pacyeTa Mexay CTOPOHAMM Ha NMK-
BUAALMOHHON CTaanM 006A3aTeNIbCTBa. DTO HEKUN
dVHaANbHBIN pacyeT, YTobbl OroBOpP Obin BbIFOAEH
obenm ctopoHam. Ha nepBbiii B3risd, CXOACTBO
mMexay 06s3aHHOCTbIO «naTu» B mogenu “take or
pay” v nnaToli 3a OTKa3 OT f,OroBopa ecTb — B 00601X
Clyyasx CTOPOHa, OTKa3aBLIAACA OT YCNYr KOHTP-
areHTa, natuT emy. OgHaKoO Ha 3TOM CXOACTBO 3a-
KaHumBaeTca. [nata 3a oTKa3 OT AOoroBopa — 3To
nnaTex 3a BbIXoa U3 CAeNKK, a 0683aHHOCTb «Mfa-
T» B Mogenu “take or pay” — 3To He BbIXof 13 cen-
KW, a 0OblYHOE TeUYEeHNe JOrOBOPHbIX OTHOLLEHWNA,
He NpeKpaLlaoLMXCS C MNaTEXOM.

MpaKTuyeckoe 3HaYeHKe 3TOro OTANYKA NPOAB-
nAeTCA Npexie BCero B OTBETE HA BOMPOC: MOXKHO
NN CHU3UTb MJIATy 3a OTKa3 OT JOroBopa u nnaty
B Mogenu “take or pay”? Pa3bepem ero B ciegyto-
LLEM NYHKTE KOMMEHTapuA.

6. M0>XHO N1 CHU3NTb NNaTy 3a OTKas OT [oro-
BOpa vunu nnarty B mogenu “take or pay” no npa-
BU1aM O CHUXKeHUMN HeyCTOMKn?

CTporo roBops, H1 nnata 3a 0TKas OT fJOroBOpa,
HU 06513aHHOCTb «NiaTu» B Mogenu “take or pay”
He ABMSTCA CaHKLUMEN 38 HEUCMNOJIHEHNe 06s3a-
TenbcTBa. IHaue roBops, 3TO He HeYCTONKa, a 3Ha-
YNT, BO3MOXKHOCTb CHVMEHUSA Bbl3blBaeT 6onbLune
TeopeTnyeCcKne COMHEHMA.

Tem He meHee B n. 16 nocTaHoBNeHUA MNneHy-
Ma BC PO o1 22 HoabpA 2016 1. N2 54 «O HeKoTo-
pbIX BONpPOCax NPYMeHeHUA 06X NONOKEHNN
lpaxxpgaHckoro Kopgekca Poccuiickonm MGepepaumn
06 06A3aTeNIbCTBAX U VX UCMONTHEHWWY BbiCKa3aHa
no3unuma 0 BO3MOXHOCTU CHUXKEHWA nnaTbl 3a OT-
Ka3 OT 4OrOoBOpPa Ha OCHOBaHMUW NPUHLMNA JO6poN
COBECTU B NCKITIOUUTENbHbIX C/yYyasax Nnpu ABHOM
HeCcopa3MepHOCTM pasmepa Naatbl HEraTUBHbLIM
nocneAcTBUAM OTKasa OT JOroBopa, Npexae BCero
ybbiTKam: «Ecnun 6yneTt foKasaHO o4YeBMAHOE Heco-
OTBETCTBUE pa3mMepa STON AeHEXHON CyMMbl He6na-
ronpuATHbIM NOCNeACTBMAM, BbI3BaHHbIM OTKa30M
OT NCMONHeHNA 06A3aTeNbCTBa NN U3MEHEHNEM
€ro yCNoBWUIA, a Tak»Ke 3aBeloMO HefjobpocoBecTHOe
ocyLlecTBieHVe NpaBa TpeboBaTh ee yniaTbl B 3TOM

22

pa3mepe, TO B TaKOM UCKJTIUUTENBHOM CllyyYae cyf
BMpaBe OTKa3aTb B ee B3blICKaHUW MOAHOCTbIO UK
YacTNYHO (NYHKT 2 cTaTby 10 TK PO)».

HasBaB 06A3aHHOCTb «MiaTu» B mogenu “take
or pay”nnaTon 3a 0TKa3 OT JOroBopa, BepxoBHbli
Cyn ogHOBpEeMEHHO Aan BO3MOXKHOCTb CHUXATb
3Ty NnaTty npu ee o4YeBNAHOM HECOOTBETCTBMM
Heb6naronpuATHBIM NOCNEeACTBUAM, BbI3BaHHbIM
OTKa30M OT ycnyru. 3To, NoXKanyn, KynbmuHaumsa
NnpaBoOBbIX NPO6neM, peLleHHbIX B KOMMEHTUPY-
emoMm ferne.

BmecTe ¢ Tem Hago NpW3HaTb, YTO BO3MOXHOCTb
CHVPKEHMA pa3mepa NnaTtbl B LOrOBOPHON Moaenu
“take or pay” He ABNAETCA HOBOCTbIO AJ1 POCCUIN-
CKMX CYIOB, TaK KaK U paHee BCTpeYanuch Aena, Kor-
[a CyAbl CHVXXanu 3Ty ryiaty Ha OCHOBaHuK CT. 333
MK PO.

Bnpouem, no3nyum Bbiclweln cynebHOM MHCTaH-
LUK Mo 3TOMY BONpPoOCy He Obio. A Tenepb ecTb
Cepbe3HbIV SMNUPUYECKUI JOBOS B NOJb3y CHU-
»eHunA: pa3 BepxosHbin Cyg Ha3zBan 370 nnatom
3a OTKa3 OT JOroBOpPa, 3HAUNT, N B UCKITIOUYUTENb-
HbIX CyYaAx Npu HanMuMn JOKa3aTebCTB HeCo-
pa3mMepHOCTU, NPeLCTaBIEHHbIX OTBETUMKOM, NaTy
CHMXXaTb MOXHO.

7. KakoB CMbICJ1 ICKa O NPV3HAHNWN OJHOCTO-
POHHEro oTKasa OoT MCNOJIHeHUA [OoroBopa He-
3aKOHHbIM?

KommeHTrpyemoe feno geMoHCTpupyert eLle
OfHY U3 JaBHMX Npobnem poccminckon cyaebHom
MPAKTUKN — MYBTUNIMKaLUO Cyfe6HbIX MpoLeccos
1 3asiB/IeHNe TpeboBaHWi, KOTopble camu Mo cebe
NpaBo MNCTLA He 3alUMLLaloT, Tak Kak, Kak NpaBuo,
HesACHO, B UeM 3alLMTa npaBa, Korga HeT NpUcy-
aeHuva ncruy?

B naHHOM pene oTKa3 3aka3uuKa OT JOroBo-
pa npr3HaH NpPaBoOMepPHbIM, HO 1 ycNioBMe «bepn
WA NNaTh» TOXKe NPaBOMEPHO. 3HAUMT, 3aKa3umnK
LOMKEH UCMONHUTENIO HeKyto nnaTy. MNouemy umc-
NONHUTENb NPeabABUN UCK O MPU3HAHUK OTKa3a
OT 1OrOBOpPa HE3AKOHHbIM, @ HE UCK O B3bICKAHUN
nnatbl? ictey 3KOHOMWI Ha roCNoLWIHE UK npe-
cnepnoBas Kakme-To UHble Lenn?

YepToin COBpEMEHHOWN POCCUNCKON MPaKTU-
KM MOXHO Ha3BaTb MyNbTUNAUKaLUIO cyaebHbIX
NMpOoLLeCcCcoB — HepPeaKo OAHO U TO Xe MPaBOOTHO-
WeHne pa3bumBaeTca Ha HECKOJIbKO MCKOB, U Cyabl
3TOMY He NpenATcTBYIOT. MMpoBas NpakTuka nHas,
BO MHOTUX CTPaHax rocnogcteyeT npuHuymn: «OgHo
NpPaBOOTHOLWEHNE — OAUH CYAebHbI npoLece».
MpuHUMN 3TOT MeHyeTcA res iudicata (BoCnoBHO —



«peLleHHoe [eno»)?, HO B POCCUNCKNX NMPOLLeccy-
anbHbIX KOoJeKCax OH BblpakeH y3Ko. Poccumncknin
Cyd npekpaliaeT Npon3BOACTBO NO Aeny, ecim
NPUHATbIN K MPOU3BOACTBY NCK NO NpeameTy, oc-
HOBAHMIO U CNOPALLMM CTOPOHAM TOXKIAECTBEH YrKe
peweHHomy geny (cT. 152 AMNK PO, cT. 220 MK POD).
Jpyrmun cnoBamm, poccMncKkmm cyfebHblin npouecc
VHAVBUAYaNN3MpPYeTCA He MO CMOPHOMY NpPaBooT-
HOLLEHNIO, @ MPeaMeTY 1 OCHOBaHUIO NCKa. B pe-
3ynbTaTte cyaebHaa cuctema neperpyeHa 1 cnopbl
13 OQHOro NPAaBOOTHOLIEHWA pacCMaTpPUBaOTCA
MO HECKOJbKO pa3. JTO AeNo ABNAETCA APKOW UI0-
CTpaumel npobnembl. cTUy cnefoBano coeguHUTb
WCK O MPU3HaHMM OTKa3a OT 4OroBopa He3aKOHHbIM
¢ TpeboBaHMeM O B3bICKaHWUW MAaTbl NO JOrOBOPY,

4 Cm.noppobHee: Murray P.L., Sturner R. German Civil Justice.
Durham: Carolina Academic Press, 2004. P. 355-362.
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a 6e3 3Toro PoCCUNCKyo CyaebHyIo CUCTEMY OXN-
[AeT elle OAHO Aeno MeXAy TEMU XKe CTOPOHaMK
CMOPHOTO AOroBOpA.

BbiBOg,

[maBHOe B KOMMEHTMPYEMOM fefne CBOAUTCA
K Tomy, uto BC PO otoxpgecTBun nnaTy 3a oTkas
OT AOroBOpa C 06A3aHHOCTbIO «MNIATU» B MOAENM
“take or pay”. OTa no3muma He JoNXKHa ObITb YHU-
BEpCasibHOW, TaK Kak B APYrux Aeflax BOfA CTOPOH
MOXeT ObITb HanpaB/ieHa Ha COXPaHeHwe, a He npe-
KpalleHuve gorosopa. ilHaue roBops, KOMMeHTUpY-
eMOoMy fesly, HECMOTPA Ha MHOXECTBO UHTEPECHbIX
NpPaBOBbIX MO3ULNNA, BbICKa3aHHbIX B HEM, Xena-
TeSIbHO He NpuAaBaTb YHUBEPCANIbHOMO 3HaYeHNA
B OLIeHKe 0053aHHOCTU «MIAaTV» Kak niaTbl 3a BbIXOA
13 forosopa. m
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Commentary to the Resolution of the Supreme Court of the Russian Federation
dated August 20, 2021, No. 305-ES21-10216 in case No. A40-328885/2019

(“OTEKO-Portservice” v “Kaproben”)

If a contract contains a take-or-pay clause, the cus-
tomer’s waiver of the right to services (obligation “to
take”) does not itself excuse the payment obligation to-
wards the contractor (obligation “to pay”). Obligation
“to pay”is a payment for the termination of a contract
(§ 1 of Article 6, § 3 of Article 310 of the Civil Code of
the Russian Federation (CC RF)).

Facts of the case: OTEKO-Portservice tran-
shipped the bulk cargo and carried out the invest-
ment project for the construction of the Tamanskiy
bulk terminal in the seaport of Taman. Kaproben
was involved in coal trading.

On February 26, 2019, OTEKO-Portservice
(operator) and Kaproben (customer) entered into
a contract, pursuant to which in consideration of
the agreed payment, the operator guaranteed to
the customer to perform from July 1, 2019, to De-
cember 31, 2023 a range of works and services for
forwarding, transhipment, storage, and accumula-
tion of hard coal, which was to be exported abroad
the Russian Federation, as well as to perform other
works and services during the transhipment.

Kaproben undertook to deliver coal to the oper-
ator for transhipment in the relevant volumes under
the take-or-pay clause and to pay the sums due.

There was a condition in the contract for its early
termination at the request of one of the parties. In
particular, the customer was entitled to terminate
the contract only in case of its violation by the op-
erator, namely the failure confirm the shipment of
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the cargo in the volumes and withing the timeframe
agreed in the contract, and also in terms of timely
acceptance of the cargo. In these cases, the custom-
er would be relieved from the obligations under the
take-or-pay clause.

On September 12, 2019, Kaproben notified
OTEKO-Portservice in writing that pursuant to Arti-
cles 450.1, 782 of the CC RF they refuse to perform
the contract and deem the contract cancelled, and
the relationship of the parties’ terminated from the
moment of the receipt of the notice of cancellation
by OTEKO-Portservice. Kaproben subsequently ex-
plained that the cancellation of the contract was
due to the unfavourable coal market conditions.

OTEKO-Portservice sent a claim letter to Kapro-
ben stating that the cancellation was unlawful since
neither the contract nor the law provided for such
a right to avoidance and then filed a claim to the
commercial court to hold the unilateral cancellation
unlawful.

Claimant’s arguments:

1) Actions of Kaproben are unlawful since the
parties did not provide for the unilateral cancella-
tion of the contract. The take-or-pay clause guaran-
teed that the claimant would receive payment re-
gardless of the avoidance of his services. The money
to be received were to be used for the develop-
ment and maintenance of the port in the interests
of Kaproben, who in turn benefited the reservation
of the port’s capacities, the guaranteed volume of
services, and the long-term fixed price.



2) The parties’arrangements shall not be ignored
and shall be subject to judicial protection; arbitrary
and uncompensated cancellation of the contract is
inadmissible pursuant to the terms agreed for by
the parties.

Defendant’s arguments:

1) The agreement is a contract for the provision
of services and shall therefore be governed by Chap-
ter 39 of the CCRF.

2) Paragraph 1 of Article 782 of the CC RF on
the customer’s right to cancel the contract without
any cause is a mandatory provision, so the right of
cancellation cannot be changed agreement of the
parties.

Ruling of the courts: The Commercial Court of
Moscow in its judgement dated August 18, 2020,
satisfied the claim on acknowledging the unilateral
cancellation of the contract unlawful. The court
deemed the contract to a mixed contract, which
did not allow for the application of the norms of
Article 782 of the CC RF on the contracts for the
provision of services. The court also concluded that
Kaproben was not entitled to cancel the contract
unilaterally.

The Court of Appeal by its Ruling dated Novem-
ber 3, 2020, which was upheld by the of the Ruling
of the Cassation Court dated March 23, 2021, over-
ruled the Judgement dated August 18, 2020, and
dismissed the claim on acknowledging the unila-
teral cancelation of the contract unlawful. The Court
of Appeal and the Cassation Court found that the
contract in question was a contract governing the
relations of the parties arising from the provision of
fee-based services and the defendant had validly
exercised his right to cancel the contract under § 1
of Article 782 of the CC RF regardless of whether the
parties had agreed otherwise.

The courts also pointed out that Russian legisla-
tion does not provide for the take-or-pay contract
terms and legal effect of thereof. The negative con-
sequences due to the cancellation of the contract,
which were incurred by OTEKO-Portservice, could
be remedied by the compensation of costs that
were actually incurred by the latter, to perform the
contract.

The Judicial Chamber on Economic Disputes of
the Supreme Court of the Russian Federation up-
held the judgements of the Court of Appeal and
the Cassation Court, i.e. dismissed the claim on
acknowledging the unilateral cancelation of the
contract as unlawful. However, the Supreme Court
amended the reasoning of the judgements and
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acknowledged the right of the claimant to receive
monetary compensation as payment for the cancel-
lation of the contract.

The legal reasoning of the Supreme Court can
be expressed in three main theses:

1) “The main obligation of the OTEKO-Portser-
vice towards Kaproben arising from the contract in
question was essentially to transship the coal from
the railway wagon to the sea vessels. These legal
relations of the parties shall be primarily governed
by the provision of Chapter 39 of the CC RF. The pro-
visions of § 1 of Article 782 of the CC RF entitle the
customer to cancel the contract unilaterally without
any cause. However, the nature of the contract and
its terms may establish certain specific features of
a party’s right to exercise of the cancellation of the
contract...”

2)“Legal relations under the “take-or-pay” clause
are not governed directly by the Russian legisla-
tion. At the same time, due to freedom of contract
principle, Articles 1 and 421 of the CC RF, which set
out the rules for interpretation, the lac of the requ-
lation of certain relations in Russian law does not
limit the parties’ right to produce various contrac-
tual terms beyond the framework set out in the CC
RF, and does not give the court grounds to ignore
such contractual terms, especially if they concern
entrepreneurial activity...”

3)“The customer’s avoidance of the services (ob-
ligation “to take”) does not itself excuse his payment
obligation in favour of the contractor (obligation
“to pay”). Under the “take-or-pay” contract if the
customer refuses to accept the specific performance
(obligation “to take"), the performance of his obliga-
tion “to pay” shall be deemed as a payment for the
cancelation of the contract (§ 1 of Article 6, § 3 of
Article 310 CCRF”), and calculated from the duration
period of the “take-or-pay” clause, agreed upon by
the parties”.

Therefore, the Supreme Court has qualified the
cargo transhipment at a seaport as services; the
Court observed the mandatory nature of the pro-
vision of law, which provides for the right to can-
cel the contract for the provision of services; at the
same time, the court emphasized that the courts
shall not ignore the parties’agreements, which are
not provided for in the CC RF and which do not
contradict to the mandatory provisions of law, and
found that the “take-or-pay” contract terms are not
contrary to Russian law, and also found the obliga-
tion “to pay”to be a payment for the cancelation of
contract. All of the theses need to be commented
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on in order to determine their legal significance,
i.e., impact on subsequent practice.

Comment: the contractual dispute arose from
the activities at a seaport, so the case was submitted
to the judicial practice review published in Mari-
time Law Journal. However, the issue is of a general
nature and has no maritime specifics. The “take-or-
pay” clause is widespread in Russian practice, so
the commentary is relevant to all participants of
civil commerce, both those involved in merchant
shipping and those in other areas. The commen-
tary is based on answers to questions that arose in
connection with the “take-or-pay” clause, but before
that, there are two remarks regarding the legal in-
terpretation of the transhipment agreement and
freedom of contract.

1) Cargo transhipment agreement as a type
of services and the customer’s right to avoid the
contract.

As regards the legal interpretation of the tran-
shipment agreement’ under the CC RF, the are on-
going disputes in judicial practice, whose practical
importance comes down to finding the answers to
two questions: 1) what does the customer pay for:
for the result or for compliance of the contractor’s
actions with the behaviour model? 2) is the custom-
er entitled to unilateral cancelation of the contract?

Some courts support the position that the tran-
shipment agreement is a mixed contract which
contains elements of different contracts (§ 3 of
Article 421 of the CC RF) and, when resolving the
disputes over payment and the customer’s right
to cancel the contract, one shall rely on the parties’
agreements rather than look for an answer in the
Code. In the commented disputed, the Court of first
instance took this position, which gave the grounds
to hold the unilateral cancellation of the contract
unlawful since the parties had excluded that right
of the customer.

Another opinion, which can also be found in ju-
dicial practice, is that a transhipment agreement is
contract for works, which means that the customer
shall pay only for the result. Pursuant to Article 717
of the CC RF, the customer is entitled to avoid the
contract, but he has to compensate the contrac-
tor for losses and pay for the part of the work per-
formed.

The third position is that the transhipment
agreement is a type of a contract for the provision

' The reloading of goods from one vessel onto another.
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of services. This legal reasoning conforms to the
Federal law “On the Seaports in the Russian Feder-
ation” dated November 8, 2007, No. 261-FZ, which
stipulated directly in Article 20 that the tranship-
ment is a service. The practical meaning of interpre-
tation of the transhipment agreement as a type of
services comes down to the fact that the customer
pays, not for the result, but for the compliance of
contractor’s actions with a behaviour model accept-
ed in commerce (§ 1 of Article 779 of the CC RF).
This also it actualises the problem of the customer’s
right to cancel the contract without compensating
the contractor’s losses. A reasonable approach is
expressed in paragraph 4 of the Ruling of the Ple-
num of the Supreme Commercial Court of the Rus-
sian Federation dated March 14, 2014, No. 16 “On
Freedom of Contract and Its Limits”, which states
that the customer’s right to avoid the contract is
of a non-mandatory nature. In other words, it was
accepted that the parties are entitled to exclude
by agreement the possibility of unilateral cancel-
lation of the contract for the provision of services.
However, the subsequent judicial practice has not
taken this approach and continued to regard the
customer’s right to unilateral cancellation of the
contract as a mandatory provision of § 1 of Arti-
cle 782 of the CC RF that cannot be excluded an
agreement. The case under review is a vivid exam-
ple of the interpretation of a transhipment agree-
ment as a contract for the provision of services with
the mandatory right to unilateral cancelation of
the contract since the Supreme Court upheld the
relevant conclusions of the courts. Although there
is no rule that the Rulings of the judicial chambers
of the Supreme Court are of a generally binding
nature, their Rulings serve as a guideline for judicial
practice. It means that for some time the legal rea-
soning that the transhipment agreement is a type
of contract for the provision of services with the
mandatory right to cancel the contract will prevail
in judicial practice.

From the theoretical point of view, the problem
of the mandatory nature of the customer’s right
to cancel a contract for the provision of services
is contentious. On the one hand, it does not seem
logical to impose services on the customer (for ex-
ample, one might have asked for design services,
that’s it, there is no step back, one has to bear them,
one cannot avoid the contract if the services were
rendered properly), so it would be good to have
a mechanism to avoid the contract. On the other
hand, the contractor shall not only have protec-



tion in the form of compensation for actual losses
incurred. Looking ahead, the solution proposed by
the Supreme Court is dogmatically flawed, but it
really offers such mechanism: the mandatory cus-
tomer’s right to avoid the contract but for a possible
pre-agreed payment to the contractor (liquidated
damages).

2) The legal force of contractual terms which
are not provided for in the CCRF.

An important legal reasoning for the further de-
velopment of practice is the positive assessment
of the agreement not provided for in the CC RF by
the Supreme Court. Parties to contractual relations
often use terms which are not provided for by the
Russian civil legislation and there is always appre-
hension whether the Russian courts will find a con-
tractual term to be invalid because it is not provided
for in the CC RF. It is because of this apprehension
the provisions for indemnity, representations, cor-
porate contracts, and even elective and alternative
obligations were included into the Code in course of
its reform. There was the risk of invalidation of “the
take-or-pay” clause in the present case: the Court
of Appeal and the Cassation Court acknowledged
this clause to be invalid as a clause not provided for
by the CC RF. However, the Supreme Court did not
support this position and made the exact opposite
assessment: the clause has legal force even though
it is not provided for in the Code. This is a good sig-
nal to the courts that the parties’agreements shall
not be considered invalid only because the relevant
contractual terms are not provided for in Russian
legislation. Further, we will analyse the content of
the “take-or-pay” clause and the practical signifi-
cance of the Supreme Court’s interpretation of the
obligation “to pay” as payment for the termination
of the contract.

3) What is a take-or-pay clause?

This clause originated in international trade and
its nature is that one party is entitled to choose the
content of the performance of its obligation: either
to accept the goods, works, or services or to refuse
acceptance but to compensate the counterparty
as if the goods, works, or services have been ac-
cepted. This clause can be included into any con-
tract, in a sale of goods, contract for works, contract
for the provision of services, as well as any agency
contracts. In Russian practice, this clause is wide-
spread in oil and gas transportation. For example,
parties enter into a framework contract to trans-
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port oil or gas at the customer’s request. Assuming
the customer files a request but provides less gas
or oil or does not provide it timely. In such a case,
pursuant to the “take-or-pay” clause, the customer,
who has not provided oil or gas, is obliged to pay
as if the services had been rendered? In either case,
details of the clause are provided for by the parties’
arrangements.

In present case, the parties agreed the “take-
or-pay” clause to mean that the customer’s obli-
gation to deliver a guaranteed volume of coal to
the bulk terminal (the commercial seaport Taman)
with the corresponding customer’s obligation to
pay the costs of transhipment of non-delivered
volume of the coal at the rates of transhipment
agreed upon in the contract. In the case of non-de-
livery of the coal, the customer is still obliged to
pay for the services (which have not actually been
rendered, but the capacity for its rendering has
been reserved).

It is noteworthy that the “take-or-pay” clause
does not terminate the contract, but only entitles
the customer to choose whether to make use of the
services or to pay for being aware that the contrac-
tor has reserved the capacity.

This clause is often used in the so-called frame-
work contracts or in subscription contracts. A frame-
work contract (Article 429.1 of the CC RF) defines
the general terms of the parties’relations, but these
terms are specified in separate contracts usually
through requests which contain the period and
scope of the services to be rendered. The “take-or-
pay” clause allows the customer, who submitted
the request, not to make use of the services, and
the contractor is protected because he will receive
payment. A subscription contract (Article 429.4 of
the CC RF) implies periodic payments to the con-
tractor, and the customer makes use of the services
at his own discretion. The subscription contract is
not a “take-or-pay” contract, but there is a common
feature: the customer may not make use of the ser-
vices, but he is obliged to make regular payments.
For example, this is a contract pursuant to which we
make use of the internet providers’ services. Both
the framework and subscription contracts are not
terminated by the performance of the obligation
“to pay”.

2 The take-or-pay clause is expressly provided for in para-
graph 3 of clause 16 of the Rules of Gas Supply, approved
by the Resolution of the Government of the Russian Fed-
eration dated February 5, 1998, No. 162 (as amended on
March 19, 2003).
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The Supreme Court defined the “take-or-pay
clause closely to the way it is usually defined in the
contracts by the parties: “the legal nature of the
“take-or-pay” clause included by the parties in the
contract consists of two separate but closely related
obligations. The first obligation (“to take”) implies
the customer’s (buyer’s) right to make use of certain
extent of specific performance from the other party
(contractor, supplier) for the certain period of time,
while the other party has a corresponding obliga-
tion to provide that performance”.

However, then the Supreme Court, in contrast to
the possible intention of the parties, deemed the
performance of obligation “to pay” as a payment for
the cancellation of the contract: “under the “take-or-
pay” contract, if the customer refuses to make use
of the specific performance (obligation “to take”),
the performance of its obligation “to pay” may be
regarded as a payment for the cancellation of the
contract (paragraph 1 of Article 6, paragraph 3 of
Article 310 CC RF)..” This conclusion can be valid for
this specific case due to the fact that the custom-
er had cancelled the contract, but this conclusion
cannot be taken as a general legal reasoning for all
similar cases. In many other situations where the
customer does not cancel the contract and merely
does not deliver the goods for transhipment, the
obligation “to pay” normally implies that the con-
tract remains in force.

4) What is a payment for the cancellation of
a contract?

Payment for the cancellation of a contract was in-
troduced into Russian commerce through the free-
dom-of-contract principle - the right of the parties
to formulate contractual terms which are not pro-
vided for by the CCRF (§ 1, 4 of Article 421 of the CC
RF). In course of the CC RF reform, to eliminate hesi-
tations of the courts as to whether this clause is of a
lawful nature, the payment for the avoidance of the
contract was implemented into § 3 of Article 310 of
the CCRF. As A. Karapetov rightly points out, “such
a payment is intended to compensate the inconve-
nience to the counterparty related to undergoing
an arbitrary choice by the entitled party in favour
of cancellation of the obligation...” In other words,
the payment for the cancellation of the contract

3 Contract Law and Law of Obligations. General Part. Ar-
ticle-by-Article Commentary to Articles 307-453 of the
CC RF / Ed. by A. G. Karapetov. Moscow, 2017. P. 83. Com-
ment to Article 310 of the CCRF.
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is the compensation for such cancellation agreed
upon by the parties.

Paragraph 1 of Article 782 of the CC RF, which
provides for the unilateral cancellation of the con-
tract for the provision of services by the customer,
provides the obligation of the customer who can-
cels the contract to compensate the contractor’s
expenses, which were actually incurred, to render
the services. However, it is a matter of discussion
whether the salaries of the employees shall be in-
cluded in these expenses. Many courts take the
position that an employee’s salary is paid under
the labour law and does not depend on the ser-
vices rendered by the employer or the third party,
so the latter are not actual expenses incurred by
the contractor to render the services. The result
of this position is that the contractor is not pro-
tected. At any time prior to acceptance of the per-
formance, the customer is entitled to cancel the
contract, and no monetary compensation will be
paid to the contractor.

Given the courts’ conclusion that the customer’s
right to cancel the contract is mandatory, the issue
arises in regard to the mandatory nature of the
provision of compensation to the contractor for
the expenses actually incurred. Is this a mandato-
ry or a non-mandatory provision? In the present
case, the Supreme Court essentially held that the
provision on compensation to the contractor only
for the expenses actually incurred has a non-man-
datory nature since the Supreme Court upheld the
legal force of the agreed payment for the non-use
of services. One may accuse the Supreme Court
of inconsistency and wonder why the same para-
graph of Article 782 of the CC RF is partly manda-
tory (in respect of the right to cancel the contract)
and partly non-mandatory (in respect of the right
to agree the payment for non-use of the service),
or one may be happy about the proposed con-
tractual mechanism of the contractor’s protection
and move on.

5) What is the correlation between payment
for the cancelation of the contract and the take-
or-pay clause?

Payment for the cancelation is a form of set-
tlement between the parties on the termination
stage of an obligation. It is a kind of final settlement
so that the contract is beneficial to both parties.
At a first sight, there are similarities between the
obligation “to pay”in the “take-or-pay” contract and
the payment for the cancelation - in both cases, the



party that declined the services of the counterparty
pays to the latter. However, this is the only similarity.
Payment for the cancelation is the payment to with-
draw from the contract, whereas the obligation “to
pay”in the “take-or-pay” contract is not a payment
for the cancelation of the contract but the normal
course of the contractual relations which are not
terminated by the payment.

The practical significance of this distinction is
primarily evident in the answer to the question: is it
possible to reduce the payment for the cancelation
of the contract and the payment in the “take-or-pay”
contract?

6) Is it possible to reduce the payment for the
cancelation of the contract and the payment in
the take-or-pay contract under the provisions
on reduction of a penalty?

Strictly speaking, neither the payment for the
cancelation of the contract nor the obligation “to
pay” under the “take or pay” contract is a sanc-
tion for non-performance. In other words, it is not
a penalty and therefore the possibility of a reduc-
tion is highly questionable from the theoretical
point of view.

Nevertheless, paragraph 16 of the Resolution of
the Plenum of the Supreme Court of the Russian
Federation dated November 22, 2016, No. 54 “On
Certain Issues of Application of General Provisions
of the Civil Code of the Russian Federation on Ob-
ligations and their Performance” stipulates the
position that the payment for the cancelation of
the contract may be reduced on the basis of the
good faith principle in exceptional cases where
the payment is clearly disproportionate to the un-
favourable consequences of the cancelation of
the contract, primarily to the losses: “If it is proved
that such a monetary sum is evidently dispropor-
tionate to the unfavourable consequences caused
by the refusal to perform the obligation or the
change of its terms, as well as if the willful and bad
faith nature of the exercise of the right to claim
the payment of this sum is proved, then in this
exceptional case the court may dismiss the recov-
ery of the sum in full or in part (§ 2 of Article 10
of the CC RF)".

When the Supreme Court deemed the obligation
“to pay” under the “take-or-pay” contract as the pay-
ment for the cancelation of the contract, the Court
simultaneously allowed this payment to be reduced
when it was obviously inadequate to the unfavour-
able consequences caused by the cancelation of the
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contract. This is perhaps the culmination of the legal
problems resolved in this case.

At the same time, it should be recognised that
the possibility of reducing payment in the “take-or-
pay” contract is not new for the Russian courts since
there have been previous disputes where courts
have reduced these payments on the basis of Arti-
cle 333 of the CCRF.

However, there was no legal reasoning of the
Supreme Court in regard to this issue. Now there is
a strong empirical argument in favour of reduction:
if the Supreme Court has named it as a payment for
the cancelation of the contract, it means that the
payment can be reduced in exceptional cases where
there is evidence of disproportionality submitted
by the defendant.

7) What is the meaning of the claim to hold the
unilateral cancelation of the contract unlawful?

This case demonstrates yet another one of the
longstanding problems of Russian judicial practice -
the multiplication of legal actions and filing the
claims which do not per se protect the right of the
claimant because it is usually unclear whether the
rights are protected when there is no adjudgment
in favour of the claimant.

In this case, the customer’s cancelation of the
contract was found valid, and the “take-or-pay”
clause was also found valid. This means that the
customer owes the contractor a certain payment.
Why did the contractor file a claim to hold the can-
celation of the contract unlawful and not a claim
for recovery of money? Did the claimant wish to
save on the court fee or pursue some other goals?

A feature of the modern Russian judicial prac-
tice is the multiplication of legal actions — one legal
relation is often split into several lawsuits and the
courts do not discourage this. Internation practice
is different, in many countries the prevailing prin-
ciple is one legal relation - one legal action. This
principle is called res judicata (literally, the dispute
resolved)?, but in the Russian procedural codes,
it is scarcely expressed. Russian court terminates
the proceedings if the claim which has been ac-
cepted for consideration, is identical in terms of
the subject matter, grounds and parties to the dis-
pute to the one which has already been resolved
(Article 152 of the Commercial Procedure Code,

4 See more in: Murray P.L., Sturner R. German Civil Justice. Pe-
ter L. Murray and Rolf Sturner. Durham: Carolina Academic
Press, 2004. P. 355-362.
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Article 220 of the Civil Procedure Code). In other
words, Russian legal action is individualised and
not based on legal relations in the dispute but
based on the subject matter and grounds for the
claim. As a result, the judicial system is overload-
ed and disputes from one legal relation are heard
several times. This dispute is a vivid illustration of
the problem. The claimant should have combined
the claim to hold the cancelation of the contract
unlawful with the claim for payment under the
contract. Otherwise, the Russian court system will
face another dispute between the same parties
from the same disputed contract.

30

Conclusion

The main point of this case is the fact that the
Supreme Court has found the payment for the can-
celation of the contract as an obligation “to pay”
under the “take-or-pay” contract. This position shall
not be universal since in other disputes the will of
the parties might be to retain and not to terminate
the contract. In other words, despite the many in-
teresting legal arguments expressed in this case,
it is advisable not to give it universal significance
in the assessment of the obligation “to pay” as the
payment for the cancelation of the contract. =
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Il. 0B30P CYOEBEHOW NPAKTUKWN POCCUN

PomaH AnekcaHppoBud KupHos,

YKpaaeHHblie Kpabbi:
culpa in eligendo npnmeHNTeNbHO
K cyaosnaaensuy v ero pabotHukam

KommeHnmaput k cyoe6Hbim akmam no desny N2 A51-10555/2016

(“SL Marine Co., Ltd.” v OO0 «Ocmpoe»)

®akrbi: 15 niona 2015 r. mexpy 3A0 «MNacu-
¢uK MapuH» (Nnpogasel; Poccna) n komnaHuemn
“NIHONKAI KAISAN S.A!” (nokynatenb; MNaHama) 6bin
3aK/IOYEH KOHTPAKT Ha MNOCTaBKY KPaboB Ha ycno-
Buax CFR.

20 pekabpa 2015 r. komnaHuA “NIHONKAI KAI-
SAN S.A!” (uepeHT) Nnepenana CBOM NpaBa U3 KOH-
TpakTa KomnaHum “SL Marine Co., Ltd.” (ueccnoHa-
pui; Pecnybnuka Kopes) Bo ncnonHeHue corna-
weHmA ot 30 okTAGPA 2015 I. 0 pecTpyKTypr3aLmm
BO3HMKLIEN paHee 3aJ0IKEHHOCTI NO areHTCKOMY
cornatueHumio.

22 pekabps 2015 r. mexxgy OO0 «[1B AkBape-
cypc» (nepeso3unk; Poccua) n 3A0 «Macnudpuk
MapuH» (rpy3o0TnpaBuTenb) 3aK/o4eH JOroBop
MOPCKOW NepeBoO3KY Kpaba-cTpuryHa onuamo »u-
BOro 23 907 Kr B YaHax C MOpcKor Bogoi. Noptom
BbIrPY3KM onpepeneH [JoHxs (Pecnybnuka Kopes).

21 pekabpa 2015 r. cygHo «PanaHa» (MMO:
8038247) NpnHANO K NepeBO3Ke COrfnacHO KOHO-
CaMEHTY rpy3 — Kpaba-CTpuryHa onunavo, B >KMBOM
Buae, B konnyectse 23 907 Kr.

10 pekabps 2013 r. mexxgy OO0 «OcTpoB» (cob-
cTBeHHUK; Poccna) n OO0 «[1B AkBapecypc» (bpax-
TOBaTesb) ObiN 3aKnoueH oroBop GpaxToBaHMA
Ha BpeMA C 3KMNaxxem (TaiM-yapTep) B OTHOLLIEHWM
pblbonoBHoro cygHa «PanaHa». CygHo nepepaHo
no aKTy Npriema-nepenayn B TOT e AeHb.

24 nekabps 2015 r. No pelweHnto KannTaHa cya-
Ha «PanaHa» W.IN. BuwHeBckoro (pabotHnka OO0
«OcTpoB.») n anpektopa OO0 «OcTpos» B.A. Kanawwu-
HKOBA CYAHO CMEHUIO KYPC, U rPy3 Oblf1 BbIFpY»eH
B nopty HagxxmH (KHAP). Bnocnepctemm npuroso-
pPOM MO YronoBHOMY AeNly OHV 6binv NPU3HaHbI BU-
HOBHbIM/ B COBEPLUEHUN NPECTYNEHNIA — OPraHu-
3aUMKn pacTpaTbl U XULLEHWM YYXOro NMYLLECTBa,
BBEPEHHOIO BUHOBHbIM.

26 pekabpa 2015 r. OO0 «[1B AkBapecypc»
(dppaxTosatens) BepHyn cyaHo OO0 «OcTpoB» (co6-
CTBEHHUKY) MO aKTy nprema-nepegayu.

B cBA3M C HenonyyeHnem rpysa komnaHuma “SL
“Marine Co., Ltd." o6paTmnacb B ApObuTpaxHbIi cyg
Mpumopckoro Kpasa k OO0 «OcTpoB» Kak K GpakTu-
YyeckoMy NepeBO3YNKY C TpeboBaHKEM O B3blCKa-
HVM YObITKOB B pa3mepe CTOMMOCTY Fpy3a Ha CyMMy
215 163 ponn. CLUA. leny 6b11 NpucBOeH HOMep
A51-10555/2016, K yyacTuio B Aefie B KayecTse
TPETbUX NTL, HAa CTOPOHE OTBETUMKA, HE 3aABNAI0-
LIMX CAMOCTOATENbHbIX TPEOOBaHN OTHOCUTENBHO
npegmeta cnopa, 6b1in npusneyveHsl OO0 «[1B Ak-
Bapecypc» 1 3A0 «lMacudpuk MapuH».

Cyne6Hbie aktbi: 20 Mas 1 27 maa 2016 r. onpe-
peneHnsmn ApbutpaxHoro cyga lNMpumopckoro
Kpasa komnaHun “SL Marine Co., Ltd.” 6bin0 oTKazaHo
B HaNOXeHWW apecTa Ha cyfHo «PanaHa» 1 BO BBe-
LEeHUN pAZa UHbIX OFPaHNYNTENbHBIX Mep. [laHHble
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onpepeneHns 25 mons 2016 r. 6o OCTaBneHbI 6e3
N3MeHeHWA NocTaHoBneHreM 1AToro apbutpakHo-
ro anensAuNoOHHOro Cyfa.

PeweHuem ApbuTtpaxHoro cyaa MNpumopckoro
Kpas oT 12 ceHTAbpA 2017 I. ucTuy 66110 OTKa3aHo
B YA, OBNETBOPEHNI NCKa B MOTHOM 06beMme.

PeweHne 6b1n10 ocTaBneHo 6e3 N3MeHeHuA
1 Xanobbl ncTua 661N OTKNOHEHbI MOCTAHOBE-
HuAMM [ATOro apbuUTpaKHOro aneALMOHHOTO
cypa ot 2 dpespansa 2018 r. u ApbuTtpaxkHoro cyna
HanbHeBoCTOUHOrO oKpyra ot 15 nioHA 2018 .

OnpegeneHunem ot 10 ntona 2020 r. ApbuTpak-
Horo cyaa [Mpumopckoro Kpas pelueHne ot 12 cen-
TA6pA 2017 . OTMEHEHO MO BHOBb OTKPbIBLUMMCA
o6cToATENbCTBAM (BCTYN/IEHME B 3aKOHHYIO CUIY
NPUroBopa yroioBHOro CyAa B OTHOLLEHMM KanuTa-
Ha CyAHa 1 fMpeKTopa COOCTBEHHMKA CYyHA).

PeweHunem ApbutpaxHoro cyaa lNpumopckoro
Kpasa oT 9 deBpana 2021 r. uctuy 66110 NOBTOPHO
OTKa3aHOo B YOBJIETBOPEHNN MCKa.

PeweHune 6b1710 OCTaBNEHO 6€3 N3MEHEHMA
1 Xanobbl nctua ObIN OTKNOHEHbI MOCTaHOBIE-
HuAMK aToro apbuTpakHoro anenALNOHHOIo
cyna o1 20 anpena 2021 r. n ApbuTtpaxHoro cyaa
HanbHeBOCTOUHOrO OKpyra ot 23 nonA 2021 .

B o6ocHoBaHwe cBoei Mo3nLmm Cyabl COCNanuchb
Ha cregyouee:

1) mexxgy komnaHwmen “SL Marine Co., Ltd."n OO0
«OCTpOB» OTCYTCTBYIOT JOFOBOPHbIE MPABOOTHOLLe-
HWA, U, CNefoBaTeNlbHO, NPeAbABNEHNE AOTOBOPHbIX
NCKOB HEBO3MOKHO;

2) Ha faTy OCYLLEeCTBNIEHNA CMOPHOM NePEBO3KN
000 «OcTpoB» paKTUUECKN He IKCMyaTUpoBan
cynHo «PanaHa», MOCKONbKY OHO Oblio NnepefaHo
B Tanm-yapTep OO0 «[1B AkBapecypc»;

3) 000 «OcTpOB» HEe HeceT OTBETCTBEHHOCTHU
3a NPOTUBOMNPAaBHbIE AeNCTBUNA CBONX HAHATbIX pa-
6OTHUKOB, MOCKOMbKY OHM BbILLAN 33 NPefesnbl CBOUX
TPYOOBbIX 06A3aHHOCTEN 1 NPUCBOUN MOJTyYEHHbIE
He3aKOHHbIM NyTem cpefcTBa. Takum obpasom, oT-
CYTCTBYIOT YCJIOBUA 415 B3bICKAHWA C HEFO YObITKOB;

4) komnaHua “SL Marine Co., Ltd.” He nuweHa
npaea TpeboBaTb COOTBETCTBYIOLErO BO3MELLe-
HMA OT UefeHTa, yCTYNMBLLEro el npasBa Ha rpys,
NMOCKOJIbKY MpaBO COOCTBEHHOCTM Ha TOBap K Lec-
CUOHapWIo He nepeLuno (1 yObITKOB B CBA3M C HEMO-
CTaBKOW Y Hero He BO3HUKJO). [laHHbIN aprymeHT
ABNAETCA KpalHe CMOPHbIM (MCXOAA N3 yKa3aHHbIX
cypamm ob6CcToATeNnbCTB Aena) U He OyaeT paccma-
TPMBATbCA B HACTOALLEM KOMMEHTaPUN.

KommeHTapwuia: gna paspelleHnsa faHHoro gena
Heo6XxoAMMO [aTb NPABOBYO KBaNNQUKaLMIO Bbl-
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60pa cnocoba NpaBoBO 3aLWKTbl, ONPERENUTb NPU-
MEHUMOCTb HOpM 0 haKTUUYEeCKOM NepeBO3ULKe,
onpenenutb GakTMYECKOro nonb3oBaTensa cyaHa,
yKa3aTb OCHOBaHMA OTBETCTBEHHOCTM paboToaa-
TenA 3a NPOTMBOMpPaBHble AENCTBUA HAHATbIX UM
pPabOTHNKOB.

B nepsyto ouepenb otMeTM BbibOp cnocoba
npaBoBoOn 3awuThl. lMoKynatenb (rpysononyya-
TeNb) TOBapa NpeabaBuSl NCK K COOCTBEHHUKY
CyQHa Kak K baKkTnyeckomy nepeBo3ynKky npuob-
peTeHHOro M ToBapa B OTcyTcTBME 0DOPMIIEH-
HOro JOroBopa NepeBo3KM 1 NpU CAOpHON (Mo
MeHbLUEeN Mepe) NO3NLUN OTHOCUTESIBHO TOTO,
BO3MOXHO NI cUMTaTb cCOOCTBEHHNMKA cyaHa dak-
TUYECKM NepeBO34YMKOM. Ha Halu B3rnag, Bbibop
TaKOro NCKa MOXeT ObITb OOYCNIOBMIEH HAaMUNEM
y CO6CTBEHHMKA CyiHa akTUBOB, 3@ CYET KOTOPbIX
MO>KHO y[OBJIETBOPUTb HapYLIEHHbIN UHTepec
(Tak Ha3biBaemol Deep Pocket Jurisprudence). Begb
B paMKax Nnpouv3BOACTBa MO Aeny uctew xogartam-
CTBOBaJ1 O HANIOXEHUWN apecTa 1 BBeAeHUM pAaja
LOMONMHUTENbHbIX OFPaHUYEHUI B OTHOLWEHMNN
CyZlHa, OfHaKO apOuTpa)KHble Cyabl OTKIOHWUN
JaHHble XoaaTancTBa.

Ncku ke nokynaTena K npofasLy B CBA3M C He-
MOCTaBKOW MM K MepeBO3UNKy B CBA3M C yTpaTomn
rpy3a (no npasunam ct. 166 n 173 KTM PO, a Takxe
CT. 403 TK PO - B cnyyvae, ecnuv rpy3sononyyatesb
nonaraet CyfoBnagenbLa NMLoM, MPUBIEYEHHbIM
nepeBo34YNKOM K UCMONTHEHMIO JOFOBOPa MOPCKOW
nepeBo3KuM) He oBHapyxeHbl B KapToTeke apbu-
TpaxHbix gen (kad.arbitr.ru). B cBsi3u ¢ 3T1M Mbl Mo-
naraem, YTo UCKU 13 COOTBETCTBYIOLLNX JOTOBOPOB
MOrnun 6bITb 3aABMIEHbl B MHOW KPUCAUKLAN NN
B TPETENCKOM Cyae, OQHaKO CBeAieHMI O NPU3HAHNN
TaKUX peLleHnii n (Wnm) o NpnuBeaeHNN UX B UCMOS-
HeHve B KapToTeke apOUTPaKHbIX Aef Mbl TaKXKe
He HaLwnn.

OTmeTuM, UTo BbIGOP cnocoba 3awmnTbl npa-
Ba NCTLLOM He sIBNAEeTCA Ans apbutpakHoro cyna
npegonpegenaowmm. Tak, cornacHo cT. 6, 133, 168
1 170 ATK PO 1 npaktrke BC PO apbutpakHbin cyq
He CBA3aH MpaBoBO KBannduKaLmen NCTLOM 3asB-
NEHHbIX TpeboBaHWI (CMOPHbIX MPABOOTHOLLEHUI),
a [OMmKeH pacCMOTPETb UCK NCXOAA U3 NpeaMeTa
1 OCHOBaHWUI (PpaKkTUYeCKnx 06CTOATENbCTB), ONpe-
LEenuB Mo CBOEW NHNLMATUBE KPYr 06CTOATENbCTB,
MMEILLUX 3HaUeHVe Af1A pa3peLleHrsa cnopa v nog-
nexalmx NccnefoBaHuo, MPOBEPKE 1 YCTaHOBNE-
HMIO MO Aeny, a TakXKe PeLlnTb, Kakme UMEHHO Hop-
Mbl paBa noanexat NPYMEHEHNI0 K KOHKPETHOMY
CNMOPHOMY NMPaBOOTHOLLEHNIO.



CoOTBETCTBEHHO, CyAbl NPY PaCCMOTPEHU AenN
MOTN OnepupoBaThb Kak HOpMaMu O BO3MeLLEeHNN
yObITKOB Ha OCHOBaHWW JOroBOpPa, Tak 1 NonoXKe-
HUAMUW O KOMMEHCAUUN U3 BHEAOTOBOPHOIO Npu-
UMHEHWVA Bpepa, YCTaHOBUB OTCYTCTBME OTHOLLE-
HWI 13 JOrOBOPA MOPCKOW MePeBO3KN rpysa niu
uenoukm caenok. Ccblika Ha OTCYTCTBME JOroBopa
He [OJKHA, Ha HaLl B3rnag, npefonpenenarb OTkas
B UCKe.

MNonaraem, 4To COOGCTBEHHMK CyiHA B fLAHHOM
[iene He MOXKeT ObITb Ha3BaH paKTUUYECKUM NepeBo3-
UMKOM KaK B cmbicie cT. 173 KTM PO, Tak 1 B cmbiciie
cT. 10 KoHeHumn OOH o mopcKkon nepeBo3Ke rpy-
308B (fambypr, 1978 r.; HenpuMeHVMa B AaHHOM Jene,
NPUBOAUTCA B CPaBHUTENbHO-MPAaBOBOM KItoue),
MOCKOJIbKY HEe MMeeTCs KaKkunx Obl TO HY 6bino go-
rOBOPHbIX NMPABOOTHOLLEHUIN MEXAY HAM U Nepe-
BO34YMKOM, B paMKax KOTOPbIX NepeBO34rK MOT Obl
[aBaTb 3afaHuA (NopyyeHus, NpuKasbl) COOCTBEH-
HUKY CYAHa U OCYLLEeCTBAATb HaA30p (KOHTPOSIb)
3a ero noBefeHveM.

Kpome Toro, nonoxeHua c1. 166 n 173 KTM PO
npu nx 6yKBanbHOM MNPOYTEHUN U B COOTBETCTBUM
¢ 06wum npasunom ct. 403 TK PO yctaHaBnmBatoT
NVLb OTBETCTBEHHOCTb NEPEBO3UMKa 3a feNCTBUA
N, NPUBAEYEHHBIX UM K UCMONHeHNo 06A3aTenb-
CTBa, B TOM uncsie pabOTHUKOB, areHToB, CyOKOH-
TPAKTOPOB (B COOTBETCTBUU C JOKTPUHON culpain
eligendo, npegycmaTpuBatoLL el HeCeHME JOK-
HVKOM UM KPeAUTOPOM pPUCKa HEMCMNPABHOCTHU
nvua, NPUBAEYEHHOTO UM K NCMONHEeHUo obA3a-
TeNbCTBA), HO HE BO3MOXHOCTb NpeabABIeHUA 10-
rOBOPHbBIX MCKOB HaNpPAMYO K TaKUM JILLAM, MUHYSA
nepeso3ynKa.

B pamKax OTHOLLEHM No TalM-YapTepy ANA Ka-
nuTaHa CyfHa U APYrnx YieHOB 3KMMaxka obs3a-
TeNbHbI pacrnopsxeHua GpaxToBaTess, KacaroLmeca
KOMMepyecKom sKcniyaTaumm cygHa (n. 2 ct. 206
KTM PO®). Takum obpazom, HecmoTpsA Ha ToT daKT,
UTO KanuTaH CyfHa N QUPEKTOp CygoBnajenbua
BCTYNWUSIN B CTOBOP 1 PACTPaTUIM Yy»KOe UMYLLe-
CTBO, M3MEHEHVe MopTa BbIrPy3KY 1 Nepeaya rpysa
WHOMY NLY, HeXeNN YKa3aHHbI B KOHOCaMeHTe
rpy3ononyuyaTenb, NPOBEeAEHbI B HapYyLUEeHNe pac-
nopsxeHun ¢paxrtoatena. OTCTynneHne oT ero
pacnopseHui camo no cebe He O3HaYaeT HY npe-
KpaLleHusa [oroBopa TaM-vyapTepa, HU OKOHYaHNA
MCMONb30BaHNA CyaHa ppaxToBaTenem.

HakoHel, nokTpuHa culpa in eligendo, kKak
npasuo, He BKJlOYaeT OTBETCTBEHHOCTM pabo-
ToaTena 3a fencTBMA HaHATbIX UM PabOTHUMKOB.
MNocnepgHue, BHe 3aBUCUMOCTU OT 3aHMMAEMOTO

Il. 0B30P CYOEBEHOW NPAKTUKWN POCCUN

UMK OOJIPKHOCTHOMO MNONIOXKEHMA (B AaHHOM aene —
ANPEKTOP OpraHM3auum U KanutaH cygHa), Ans
uenen rpaxgaHckoro obopoTta no obuiemy npa-
By HE UMEIOT CAMOCTOATENbHON NPaBOCYObeEKT-
HOCTW 1 MOJTHOCTbIO NOrfoLaTcs paboToaatenem
B OTHOLUEHMAX C TPETbMMU NNLaMn. [lencTBmA pa-
OOTHUKOB AOIKHMNKA, HAXOOALWMXCA B €ro X03AMn-
CKOW BNacTK, 3aCYNTbIBALOTCA 33 AENCTBUA CAMOTO
JOJIKHUKa.

PaboTtopaTenb (B faHHOM aene — COOGCTBEHHMK
Cy[Ha) [OJKEH OCYLLEeCTBAATb HaAneXallnn KOH-
TPOJb 32 CBOMMU PAabOTHMKAMM 1 HECTU 3a 3TO OT-
BeTCTBEHHOCTb (culpa in vigilando). Vicxopa n3 no-
crneflHero Te3sunca, poccuinckan cynebHasa apbutpax-
HadA NPaKTMKa, onepupya OgHUMU N TemMun e CT. 402
1 1068 K PO, peluaeT Bonpoc 06 OTBETCTBEHHOCTU
paboTofaTtens 3a NPoTMBOMNpPaBHble AENCTBUS Pa-
60THUKOB BYMA pa3HbIMK ciocobamu:

1) OTBETCTBEHHOCTb paboTogaTensa UCKoYa-
eTcA B CJlyyae, eC/I OH JOKaXeT (UNnn, UTo TakxKe
BEPOATHO, €N 0OpaTHOE He AOKAXKET UCTeLl), YT
NpUYMHeHNe Bpeaa He CBA3aHO HEMOCPEeACTBEHHO
C MCMONHEHNEM TPYLOBbIX (CNy»Ke6HbIX, AOMKHOCT-
HbIX) 06A3aHHOCTEN, 1 060CHYET OTCYTCTBIUE BbIrOAbI
[N HEro 1 afyioKauuio NprobITKA UCKTIOYNTENIbHO
B MMyLleCcTBEHHOW chepe paboTHMKa. Cyabl npu
3TOM CCbITAlOTCA HA OTCYTCTBUE MPUYMHHO-CIIeA-
CTBEHHOW CBA3U MeXay NpUUYNHEeHVEeM Bpeaa u gen-
cTBUAMK paboTopaTtens, Ha AeNcTBME Henocpea-
CTBEHHOMO NPUUYNHUTENA Bpeda 3a npefenamm ero
LOJXKHOCTHOW MHCTPYKLUMM 11 MOTOMY Ha CaMOCTOS-
TesIbHYI0 MPaBOCYObEKTHOCTb HapyLwrTena. B poc-
CUNCKNX MOHOTpadurax TakKe BCTpeYaeTca Touka
3peHuA (KOTOPYIO Mbl HE MOXeM Nnoajep»kaTb), UTo
B3bICKaHWe YObITKOB AOJIKHO ObiTb OrpaHNYeHOo
CnyyasMuy 1 pa3mMepoM BO3MOXKHOTO perpecca (4to
B 3HAUUTESIbHON CTEMEHUN UCKITIOYAETCA B TPYAOBbIX
OTHOLUEHMAX);

2) OoTBETCTBEHHOCTb paboTofatensa HacTynaet
B TOM CJTyYae, ecsiv BO3MOXKHOCTb PaboTHMKA COBep-
LWNTb NPOTUBOMPABHOE AesiHne Oblia 00ycnoBieHa
HaxXoXeHVEM ero Ha paboyem MecTe 1 BbINOJIHEHU-
eM 1M TPyLoBOW GYHKLUMY (BecTBUTENBbHO, BPAL N
KaKoWN-TO TPyZ4OBOW JOrOBOP MOXET nNpegycmaTpu-
BaTb 006513aHHOCTb PabOTHUKA COBEpLLIaTb NPOTUBO-
npaBHble AeNCTBUA, MPUUYNHATb BPEA 340POBbIO
NN NMYLLECTBY TPETbUX NKLL), BHE 3aBUCUMOCTU
OT TOro, Kaknm o6pa3omM paboTHUK pacnopaaunncs
NMoJly4YEeHHOW B pe3yrnbTate NPUYMHEHUS YObITKOB
(BOrOBOPHbBIX NNK JENUKTHbBIX) BbIFOLOM, MOCKOSbKY
3TV AenCTBUA HAXOAATCA BHE chepbl KOHTPOSA Mo-
CTpajaBLuero nuua.
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B npoueHTHOM COOTHOLIEHNW NepBbIA CNOCo6
pelueHnA 3aABNEHHOro BONpoca ABNAETCA ABHO A0-
MUHUPYOLWNM B POCCUIACKIMX CYAaX.

B TO ke BpemsA Mbl nonaraem, Yto gMcKpeLums
B NOA06HOro poAa cnopax AomkHa ObITb ycTpaHeHa
ana opmupoBaHua egnHOoOpasHON U HENPOTKBO-
peurBoi NpakTnkn. OAHMM 13 CNOCO6OB peLleHnsA
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npo6nembl MOXeT ObITb, HaNpUMep, BHeCEHME A0-
NOSIHEHWI B PeNeBaHTHbIN el MyHKT 9 NOCTaHOB-
nexuna MNnenyma BC PO ot 26 aHBapa 2010 . N2 1
«O nprMMeHeHnn CyfamMm rpaxkAaHCKoro 3aKoHOAa-
TeNbCTBa, PerynnpyoLwero oTHoWeHNA No 06a3a-
TeNbCTBaM BCNeACTBUE MPUUNHEHUA BPeda »KU3HN
WY 300POBbIO FPaXKAaHMHa». |



Roman Zhirnov,

Senior Associate at NAVICUS.LAW

Il. REVIEW OF RUSSIAN CASE LAW

LL.M. (Russian School of Private Law, Moscow),

Grabbed Crabs: culpa in eligendo
Doctrine Applied to the Owner
of the Vessel and His Employees

Commentary to the Case No. A51-10555/2016 (“SL Marine Co., Ltd.” v LLC “Ostrov”)

Facts: on 15.07.2015, the Contract for Crab De-
livery was concluded between CJSC‘Pacific Marine’
(the Seller; Russia) and NIHONKAI KAISAN S.A. (the
Buyer; Panama). ‘CFR’ was defined as the term of
delivery.

On 20.12.2015, NIHONKAI KAISAN S.A. (the As-
signor) transferred its rights from the Contract to SL
Marine Co., Ltd. (the Assignee; Republic of Korea)
to provide its performance of the Restructuring of
Debts Agreement dated 30.10.2015 (the debt had
been arisen under the Agency Agreement before).

On 22.12.2015, an Agreement for the Carriage of
Goods was concluded between LLC'DV Akvaresours’
(the Carrier; Russia) and CJSC ‘Pacific Marine’ (the
Shipper). The cargo was 23’907 kg of live opilio snow
crab in vats with sea water. The port of unloading
was specified as the port of Donghae (Republic of
Korea).

On 21.12.2015, the vessel ‘Rapana’ (IMO:
8038247) accepted for carriage a cargo of live opilio
snow crab, in the amount of 23,907 kg. The relevant
on-board Bill of landing was issued.

On 10.12.2013, a Time Charter Agreement was
concluded between LLC‘Ostrov’ (the Owner; Russia)
and LLC'DV Aquaresours’ (the Charterer). On the
same day the Owner delivered the fishing vessel
‘Rapana’ up to the Charterer with crew, and sign the
relevant Delivery Act.

On 24.12.2015, by the joint decision of I.P. Vish-
nevskiy — the captain of the vessel ‘Rapana’ (an
employee of LLC ‘Ostrov’) and V.A. Kalashnikov —
the director of LLC ‘Ostrov; the vessel’s course was
changed and the cargo was unloaded in the port
of Rajin (DPRK). Subsequently, the Russian criminal
court found them both guilty of the crimes of or-
ganisation of embezzlement and misappropriation
of entrusted private property.

On 26.12.2015 LLC'DV Akvaresours’ (the Charter-
er) returned the vessel to LLC ‘Ostrov’ (the Owner)
under the Return Act.

Due to failure to accept the cargo SL Marine
Co., Ltd. filed a lawsuit to the State Commercial
(‘Arbitrazhny’) Court of the Primorsky Krai (here-
inbefore and after refererred to as the ‘AS PK’)
against LLC ‘Ostrov’ as the actual carrier for recov-
ery of damages in the amount of the price of the
lost cargo (US dollars 215'163). The case number
A51-10555/2016 was assigned; and both LLC‘Ak-
varesurs’ and CJSC ‘Pacific Marine’ were brought
to the proceedings as a non-party intervener on
the defendant’s side.

Rulings of courts: on 20.05.2016 and 27.05.2016,
the AS PK refused SL Marine Co, Ltd. to impose a writ
of maritime attachment and several other restric-
tive measures regarding the vessel ‘Rapana’. On
25.07.2016 these Rulings were upheld by the Fifth
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State Commercial (‘Arbitrazhny’) Court of Appeal
(hereinbefore and after refererred to as the ‘5 AAS).

On 12.09.2017, the AS PK issued the Decision
to dismiss the lawsuit in full.

The Decision was upheld, and the Claimant’s
complaints were dismissed by the Ruling of the
5 AAS dated 02.02.2018 and by the Ruling of the
State Commercial (‘Arbitrazhny’) Court of the Far
Eastern Circuit (hereinbefore and after refererred
to as the’AS DVO’) dated 15.06.2018.

On 10.07.2020, the AS PK cancelled the Deci-
sion of 12.09.2017 due to newly discovered circum-
stances (there were an entry into force of a criminal
court sentence against the vessel's captain and the
Owner’s director).

0On 09.02.2021, the AS PK issued the Decision to
dismiss the lawsuit anew.

The Decision of 09.02.2021 was upheld and the
Claimant’s complaints were dismissed by the Ruling
of the 5 AAS dated 20.04.2021 and by the Ruling of
the AS DVO dated 23.07.2021.

To substantiate their position, the courts have
referred to the following:

1) there was no contractual legal relationship
between SL Marine Co., Ltd. and LLC ‘Ostrov’ and,
therefore, no contractual claims could be brought;

2) LLC'Ostrov’did not actually operate the vessel
‘Rapana’ as of the dates of the disputed transpor-
tation, since it was provided to LLC'DV Akvaresurs’
under a time charter;

3) LLC'Ostrov’is not liable for unlawful actions of
its hired employees, since they went beyond their
employment duties, they embezzled the property
intrusted and they didn’t shared it with the com-
pany. Thus, there are no conditions for recovery of
damages from LLC ‘Ostrov’;

4) SL Marine Co., Ltd. as the Assignee is not
barred from claiming the appropriate compensation
from the Assignor who assigned it the rights to the
cargo, because the Assignee has not acquired the
ownership of the goods (and therefore has not suf-
fered any losses due to non-delivery). Based on the
facts of the case as they has been indicated by the
courts, we reckon this argument as highly contro-
versial and would not consider it in this comment.

Comment: to resolve this case it is necessary
(a) to provide legal qualification of the choice of
the remedy, (b) to determine the applicability of the
rules on the actual carrier, (c) to determine the actu-
al user of the vessel, and (d) to specify the grounds
of liability of the employer for unlawful behaviour
of the employees hired by him.
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As an initial matter, let us notice the choice of the
remedy. The Buyer (the Consignee) of goods sued
the Owner of the vessel as the actual carrier of the
purchased goods, in the absence of a formalized
contract of carriage and with a disputable (at least)
position on whether it is possible to consider the
Owner of the vessel as the actual carrier. We are of
the opinion that the choice of such remedy might
be caused by the fact that the Owner has an asset to
satisfy the violated interest of the Claimant from the
cost of it (the so-called ‘Deep Pocket Jurisprudence’),
and the Claimant applied to impose a writ of mari-
time attachment and several other restrictive mea-
sures regarding the vessel during the proceedings,
but the courts dismissed such applications.

We have searched in the Russian Commercial
Case File Database (kad.arbitr.ru) but we haven't
found any records on claims of the Buyer against the
Seller in connection with non-delivery or against the
Carrier in connection with the loss of cargo (plead-
ing a statutory rules of Articles 166 and 173 of the
MSC RF, as well as Article 403 of the Civil Code of the
Russian Federation (hereinafter refererred to as the
‘CCRF), if the consignee assumes that the shipown-
er was involved in the performance of the contract
of carriage of the goods by sea). In this regard, we
suppose that claims in the relevant Contract and
Agreement might have been filed in another juris-
diction or in an arbitration court, but we have found
no data on the recognition of such decisions and/or
their enforcement in the RCCFD either.

Let’s notice that the choice of the lawsuit by the
claimant is not predetermining for the State Com-
mercial (‘Arbitrazhny’) Court in case. According to
Articles 6, 133, 168 and 170 of the Commercial Pro-
cedure Code of the Russian Federation and the prac-
tice of the Supreme Court of the Russian Federation
a state commercial (‘Arbitrazhny’) court is not bound
by legal qualification of the filed claims (disputable
legal relationship as it determined by a claimant),
but a court must consider the claim proceeding
from the subject matter and grounds (facts of the
case), determining on its own initiative the scope
of circumstances relevant to the dispute and to be
researched, tested and established on the case, and
to decide which rules of law are to be applied in the
legal relationship in the case.

As a consequence of the mentioned above, the
courts when considering cases could operate both
on the norms of compensation for damages based
on the contract law and as result of torts (non-con-
tractual relations), having established the absence



of relations from the agreement of carriage of goods
by sea or sub-contract, etc. In our opinion, the refe-
rence to the absence of a contract should not pre-
judice the dismiss of a claim.

We consider that the Owner of the vessel can-
not be called an actual carrier / performing party in
this case (both in the context of Article 173 of the
MSC RF and of Article 10 of the Hamburg Rules (the
UN Convention on the Carriage of Goods by Sea,
1978 (Hamburg; it is not applicable in the case but
we provide it here in the comparative law manner)
because there is no contractual legal relationship
between the Owner and the Carrier under which
the Carrier could have given orders to the Owner
or could supervise (control) his conduct.

In addition, Articles 166 and 173 of the MSC RF
when read literally and in accordance with the gen-
eral rule of Article 403 of the CC RF, establish only
the carrier’s liability for the actions of persons in-
volved by him to perform an obligation (including
his subcontractors, agents or employees - this is
culpa in eligendo doctrine, which provides for the
debtor or creditor to bear the risk of dyfault of the
person involved in the performance of obligations),
but not the possibility of contractual claims directly
to these persons bypassing the carrier.

Within time-charter relations, the orders of the
charterer relating to the commercial operation of
the vessel shall be binding on the master and other
members of the vessel’s crew (§ 2 of Article 206 of the
CMR RF). Thus, despite the fact that the master of the
vessel and the Owner’s director conspired and misap-
propriated other’s entrusted property, the change of
the discharge port and release of the cargo to a en-
tity other than the Consignee specified in the Bill of
lading were carried out in violation of the Charterer’s
orders. Deviation from his orders itself mean neither
termination of the Time Charter Agreement nor ter-
mination of the Charterer’s use of the vessel.

Finally, the culpa in eligendo doctrine conven-
tionally does not include the liability of the employ-
er for the behaviour of the employees hired by him.
This is a general rule that employees, irrespective of
the position they hold (in this case the director of
the company and the master of the vessel), have no
independent legal capacity for the purposes of civil
transactions and are fully absorbed by the employer
in relations with third parties. The actions of the
debtor’s employees under his authority are deemed
to be the actions of the debtor himself.

Il. REVIEW OF RUSSIAN CASE LAW

The employer (in this case, the Owner of the ves-
sel) must exercise proper control over his employees
and be responsible for this (the culpa in vigilando
doctrine). Based on the latter, Russian court com-
mercial practice cites the same Articles 402 and
1068 of the CC RF and is divided into two different
ways of resolving the issue of employer’s liability for
unlawful behaviour of his employees:

1) the employer’s liability is excluded if he proves
(or, which is also likely, if the contrary is not proved
by the claimant) that the damage is not related at
all or is not related directly to the performance of
labour (service, official) duties, the absence of ben-
efit to the employer and the allocation of the ben-
efit exclusively to the property of the employee.
Considering these courts refer to the absence of
a causal link between the damage and the actions
of the employer, to the ultra vires and outside of
the job description format of the behaviour of the
direct tortfeasor and, therefore, to the independent
legal capacity of the tortfeasor. Some of Russian
legal publications also include the opinion (which
we cannot support) that the recovery of damages
should be limited to cases and the amount of pos-
sible recourse (which is largely excluded in employ-
ment relations);

2) the employer’s liability arises if the employee’s
opportunity to commit an unlawful act was due to
his presence at the workplace and performance of
his job function (indeed, it's unlikely that any labour
contract could prescribe an obligation for the em-
ployee to commit an unlawful act or to cause a harm
to the health or damage to the property of a third
party), regardless of how the employee disposed of
the benefit received as a result of the such infliction
of a contractual or tortious losses, because these ac-
tions are beyond the control of the injured person.

In percentage terms, the first way of solving
the stated issues is clearly dominant in the Russian
courts.

At the same time, we believe that the discre-
tion in these disputes should be eliminated to set
a uniform and consistent judicial practice. Making
of additions to the relevant § 9 of the Resolution of
the Plenum of the Supreme Court of the Russian
Federation of 26.01.2010 No. 1‘On the application
by courts of civil legislation governing relations
on obligations resulting from harm caused to the
life or health of a citizen’ may be a way to solve the
problem. =
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PLLYIM, MockBa

Anekcanpp BennamunHosuny MarBees,

KakAabl cam 33 ceba

KommeHnmapui k cyoebHbim akmam no deny N° A51-9022/2020

(000 «®ecko Cepsuc» v OO0 «Asepc»)

®akTbi: 26 pepana 2019 r. mexkgy OO0 «Turp-
Onnx» (MpuHumnan) n 000 «Aeepc» (AreHT) 66110
3aKJII0YEHO areHTCKoe corfalleHne, No KOTopomy
MpuHyunan nopyunn AreHTy BbiNofiHeHWe paboT
no obcnyxuBaHuo cynos MpuHumnana B onpege-
NEHHbIX MOPCKUX MOPTax, B TOM YKcie no obecne-
YeHNIo CyAoB CBexel Boaon (nanee — AreHTckoe
cornaiueHue).

Mo ycnoBuAm AreHTCKOro cornaweHua AreHt
LLeNCTBYET OT CBOEro UMeHU 1 3a cyeT [MprHumnana.
AreHT coBepLuaeT fencTBrA No Npocbbe KanutaHa
vnu MpuHUmMnana, B KaXkgoMm Cjlyyae oroBapusas
CTOUMOCTb.

Bo ncnonHeHune ykasaHHOro cornawieHuns 22 mas
2019 1. 000 «ABepc» (3akazumk, OTBETUMK) 3aKII0-
ynno ¢ 000 «D®ecko Cepauc» (McnonHutens, Victew)
reHepasbHbI/i OrOBOP HA CTOAHKY, PEMOHT U 06-
CNyXMBAHUE CYLOB, BK/oUas OYHKEPOBKY Cy[oB
npecHon Bofown (ganee - [eHepanbHbI JOrOBOP).

No ycnosuam leHepanbHoro gorosopa Mcnon-
HUTeNb BbINOMHAET PaboTbl (OKa3blBaeT yCayru)
Ha OCHOBAHMW 3aABOK 3aKa3unka. KOHKpeTHbIN
nepeyeHb paboT (ycayr) 1 CPOKM KX BbINMONHEHNA
(oka3aHMA) cornacyTca CTOPOHaMM B 3aABKax.
NcnonHuTenb 06a3yeTca paccmaTpmBaTh KaXKayHo
3aABKYy U HanpaBnATb 3aKa3unKy NoATBepXAeHMe
ee NPUHATKA B paboTy UM OTKa3 OT BbIMONHEHUSA
paboT (oKkaszaHua ycnyr).

o oKOHYaHUK BbINONHEHNA PAbOT (OKa3aHmA
ycnyr) no [eHepanbHOMY JOrOBOPY CTOPOHaMK NoA-
NUCbIBAETCA MPUEMO-CAATOUHDIN aKT.

3aKa3uumK Hagnexawmum obpa3om UCMONHAN
06s3aTenbCTBa MO onate pabot (ycnyr) no leHe-
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panbHOMY [OrOBOPY, HO HE OMJaTW OAUH U3 Bbl-
CTaBNeHHbIX VicnonHuTenem cyeToB 3a OKasaHue
ycnyr no 6yHKepoBKe NpecHoM BoAbl Ha T/X «Turp-1»
B o6beme 175 m* Ha cymmy 41 225,10 py6.

MNpeTteH3na VicnonHuTena no onnarte ykasaHHOM
CyMMbl, KOTOpas Obina nosyyeHa 3aka3umkom, ocTa-
nacb 6e3 ynoBneTBopeHus, B CBA3N C Yem VicnonHu-
Tenb 0bpaTunca B apouTpakHbIl cya ¢ TpeboBaHu-
€M K 3aKa3umKy O B3bICKaHUW C HErO 3af0JKEHHO-
CTV 3a OKa3aHHble ycnyrv B pasmepe 41 225,10 py6.

B o6ocHoBaHue cBoux TpeboBaHuin Wcrey
npeacTaBui B MaTepuansl Aefa akT nprema-nepe-
Aaum oT 9 ceHTs6pA 2019 . N2 0P00-001249, noa-
NMUCAHHbIN NpeacTaBuTenem Mctua n KanutaHom
T/X «TUrp-1», CKpenneHHbIN neyaTbio CyaHa, B KOTO-
pom OTBeTUMK ObIN yKa3aH B KauecTBe 3aKasuuKa.

Bosparkasi npotuB TpeboBaHuin Nctua, OTBeT-
UMK yKa3zar, YTo OH CMOPHYIO YCIyTy He 3aKa3blBar
1 He NPUHMMan: B pamkax leHepanbHOro Jorosopa
MM He nopaBanach 3asABKa Ha OKa3aHWe COOTBeT-
CTBYIOLLEN YCNYTK, U Ha NpeAcTaBieHHom McTtyom
aKTe npriema-nepefayn OTCyTCTBYIOT €ro NoAnmch
1 neyaTb.

Cype6GHble aKTbl: pelleHeM cyfa nepBo
WHCTaHLU MW, OCTaBNeHHbIM 6e3 U3MeHeHUA cyaa-
MU anensiyMOHHON U KaCCaUMOHHOW NHCTAHLNNA,
B YAOBNIETBOPEHMM CKa OblI0 OTKa3aHo.

OTKa3biBadA McTuy BO B3bICKaHUM CTOMMOCTH
ycnyr no 6yHkepoBKe BOAbl Ha T/X «Turp-1», Apbu-
TpaXHbI cya MNpUMOPCKOro Kpas NCXOAM U3 TOro,
yto OTBETUMK He 006A3aH OCYLLEeCTBNATb onnaTy yc-
NYT, HAa OKa3aHVe KOTOPbIX OH He NoAaBan 3aABKy
1 KOTOPbIE OH He MPUHMMAaT.



Cyp ykasan, uto McTey He npeacTaBui JoKasa-
TeNbCTB, MOATBEPXKAAOLWMNX HanpaBneHue OTBeTYn-
KOM B agpec McTua 3aABKM Ha OKa3aHne COOTBETCTBY-
oLWKX ycnyr n npuHATUe Vctuom 3asBkn B paborty,
B HapyLUleHue npasun leHepanbHOro forosopa.

NcTew ccbinanca Ha TO, YTO Hagnexawmum go-
Ka3aTenbCTBOM ABNAETCA aKT npuema-nepegaym
oT 9 ceHTAGPA 2019 r. N2 0D00-001249, NOCKONbKy
BO BCEX MPMEMO-CAATOUYHbIX akTax no [eHepanb-
HOMY [OrOBOpPY B KayeCTBe 3aka3umka yKasbiBanca
OTBeTUMK, a Npu NpUemMkKe NPOCTaBAANNCb NeyaTb
06CNyKMBAaEMOrO Cy[iHa 1 MOANUCH KanuTaHa.

Cyqn OTKNOHWA faHHbIN foBOA McTua, yKasas, uto
BCE MMeloLmeca B MaTepmnanax gena akTbl, Kpome
cnopHoro, nognucbiBanncb OTBETYUMKOM, a MeYaTb
CyfHa NOATBEpPXAaeT NPUEeMKY OKa3aHHbIX YCIyr
KannTaHOM CyfHa, HO He OTBETUMKOM.

MNpwn 3TOM cyn yKasan, YTo KanuTaH CyaHa fen-
CTBOBAJ1 B paMKax NnpefocTaBieHHbIX emy CT. 71
KTM PO nonHomouui Kak NnpeacTaBuTeNb TpeTbero
nvua — 000 «Turp-Onny» (MprHUMnana), KoTopomy
CYOHO NPUHAANEXNT Ha NpaBe COOCTBEHHOCTN.

[eHepanbHbI JoroBop Obin KBaNMOULIMPOBaH Cy-
[OM Kak ABYCTOPOHHAA caenka mexgy OO0 «Asepc»
(3akazumk) n 000 «Decko CepBuc» (MicnonHuTenb)
C COrflacoBaHHbIM MOPAAKOM B3aUMOAENCTBUA CTO-
POH B nNpoLecce NCNOJSTHEHNA JOrOBOpa.

B cBA3M ¢ 3TMM, pyKOBOACTBYACH M. 3 cT. 308
MK PO, cyn npuwen K BbIBOAY, 4TO AencTBumA Mctua
no 6yHkepoBke T/X «Turp-1» He MoryT KBanuou-
LMpOBaTbCA KaK COBepLUeHHble B pamKax [eHe-
panbHOro OroBopa, Tak Kak McTtey He Bnpase Obin
NMPWUHUMATb U BbINOHATb 3a8BKU OT TPETLErO LA,
He ABNAIOLEroca CTOPOHOWN AOroBOpPa, MOCKONbKY
TaKoW NOPALOK He COrlacoBaH CTOPOHaMM.

B 3aknoueHue cypn ykasan, uto GakT oKasaHus
yCnyr CyaHy T/X «Turp-1», KOTOpbI NOATBEPXKAA-
€TCA aKTOM npuema-nepegaum 9 ceHtabpa 2019 r.
N2 0P00-001249, MOXKeT co3aaBaTb 06513aTeNbCTBO
Ana nonyumswero ycnyry nuuya — OO0 «Turp-Onn»
(MpuHumnana).

Cyn TakXke OTKNOHW [OBOA VcTUa 0 BO3MOXHO-
¢t OTBeTUMKa (AreHTa) B3bICKaTb CMOPHY CYyMMY
B nopagke perpecca ¢ lMpuHumnnana, NnOCKoONbKy
baKT CcyLeCcTBOBaHNA areHTCKUX MPaBOOTHOLLEHNIA
mexkay OTBETUMKOM U TPETbUM JINLIOM HE N3MEHA-
eT NopAZOK UCnonHeHna feHepanbHOro Aorosopa
1 cam no cebe He cospaeT y OTBeTUNKa 06A3aTeNb-
CTBO MO onJiaTe CNOPHbIX YCNYT.

Cornawasnch ¢ pelleHnem Cyfa nepBon MHCTaH-
uunu, MNATbI apOUTPa)KHbIA anennAuNOHHbIN Cyf
elwe 6onee YeTKO BbIpasus NO3ULMIO, YTO CrOpP-
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Hble MPaBOOTHOLLEHUA CAOXUANCE Mexay AcTuom
1n OO0 «Turp-Onnx» (MpuHynnanom), a OTBETUMK NX
YYaCTHMKOM He ABNAETCA.

N3 MOTMBUPOBOYHOM YacTn anensiaALMOHHOrO
peLlLeHVA MPOACHAETCSA, UTO 3aABKa HAa OYHKEPOBKY
cnopHoro o6bema Bogbl 6bia nofgaHa KanmutaHoM
T/x «Turp-1» Hanpamyto B agpec NcnonHutensa (Uct-
ua). Mpu atom cyp otmeTun, yto OTBETUMK He Obin
Haanexalm o6pa3om yBeJoMSIEH O COCTOABLLIEM-
cA daKTe 3aKa3za KanuTaHoOM CyAHa AOMOSTHUTENbHOW
yCNyrn, a TakxKe UTO OTCYTCTBYIOT JOKa3aTeNnbCTBa
COrnacoBaHMA COOTBETCTBYOLWEN 3anaBKkM ¢ OTBeT-
UMKOM ANA Lenen ee UCNOMHeHnA B paMKax leHe-
panbHOro Jorosopa.

Kpome Toro, cyg oTKNOHWA cCblIKy McTua Ha 3a-
ABKy OTBeTuMKa oT 12 miona 2019 r. o 6yHKepoBKe
T/x «Turp-1» Bogon B o6beme 150 m* 1 npremky
no JaHHOWM 3aAaBKe BoAbl B 06beme 200 M3, yKasas,
YTO paccMaTpUBaEMbIl CMOP BO3HUK OTHOCUTENIbHO
6yHKkepoBKM B 06beme 175 m* no akTy OT 9 ceHTA-
6ps 2019 1. N2 0000-001249, 1 6yHKepOBKa B MIHOM
obbeme No Apyrvm 3asaBKam He ABNAETCA Npeame-
TOM PacCMOTPEHMA HACTOALLEro CNOPa U He MOXeT
CBUAETENbCTBOBATb O Npremke OTBETUMKOM BOfbI
B CMOPHOM obbeme.

OcTaBnAa KaccaurOoHHY10 xanoby 6e3 ygosnert-
BOpeHuA, ApbutpakHbili cyn [lanbHEeBOCTOYHOMO
OKpyra B MOTVBMPOBOYHOW YaCTu peLLEHNA MOBTO-
PV 4OBOAbI HMXKECTOALMX CYQOB.

KommeHTapwia: pelweHme cygoB no gaHHOMY
Ccnopy NpeacTaBnAaeTcA NpaBUbHbIM.

OTBeTuuK (3aka3umk, AreHT) He BCTynan B NpaBo-
oTHoweHuA ¢ ctuom (MicnonHmTenem) no nosoay
cnopHbIx 175 m3Bogbl.

Ncxopa n3 matepuranos gena, leHepanbHbIn go-
rOBOp, Ha UCMOJIHEHNE KOTOPOro B 0O0CHOBAHME
CBOVIX TpeboBaHMI ccbiiaeTca Victel, HOCUT paMou-
HbI XxapakTep. o ero ycnosmam VicnonHnTenb Bbl-
rnonHsAeT paboTbl (OKa3blBaeT yC/yr) Ha OCHOBAHUN
3aABOK 3aKa3uuKa, B KOTOPbIX CTOPOHaMu cornacy-
€TCA KOHKPETHBIN NnepeyeHb paboT (ycnyr) 1 CpoKku
X BbINONTHeHWA (OKa3aHuA). [laHHble ycnoBua npea-
CTaBNATCA CYLECTBEHHbIMU.

bonee Toro, cornacHo eHepanbHOMY fOrOBOPY
NcnonHnTenb BnpaBe OTKa3aTbCA OT BbIMOJIHEHMA
paboT (oKazaHWA ycnyr), 3anpalmBaemMbix 3aKas-
YMKOM. V3 nonoxeHuin leHepanbHOro JOroBopa,
npuBeLEeHHbIX B CyAebHbIX pelleHunsx, He creayer,
YTO YKa3aHHOe Npaso VicnonHuTena cBA3aHo C Ka-
KUMU-TN60 yCNoBUAMN.

CnepoBaTenibHO, eCTb OCHOBAHWA MonaraTb, YTo
[eHepanbHbIN [OrOBOP ABAAETCA OpPraHM3auUmnoH-
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HbIM 1 cam Mo cebe He NpeAnonaraeT UMyLLECTBEH-
HbIX NpefocTaBneHnin. Ina BOSHUKHOBEHUA MEX-
[y CTOPOHaMM npaB 1 0653aHHOCTEN, CBA3AHHbIX
C MMYLLEeCTBEHHbIMM NMpefocTaBieHnamm, Tpebo-
BaJINCb Nojaya 3aKka3uyMKoM 3aABKU, COaepKallen
HefocCTalwWwme cyuecTseHHble ycnosusa (odepTa
cornacHo ct. 435 K PO), n ee npnHatne NcnonHu-
Tenem (akuenT no cT. 438 K PD), oT uero oH mor
1 OTKa3aTbCA, PYKOBOACTBYACb MPUHLMUMNOM CBO-
60abl gorosopa (cT. 421 MK PO). To ecTb NO Kaxkgom
3asABKe MeX[y CTOPOHaMV 3aKNoYasnca oTaesNbHbI
porosop (cT. 432 TK PO).

Kak cnepyet 13 cynebHbix peweHunin, OTBETUNK
(3akasuuk, AreHT) He nofaBan 3asABKy Ha OyHKepOB-
Ky cnopHoro o6bema Bogbl. KanutaH 1/x «Turp-1»,
noaaBLUNI 3aABKY, B CUJTy 3aKOHa ABNAETCA Npef-
ctaButenem cygosnagenbuya OO0 «Turp-Onn»
(MpuHumnana), a He AreHta (cT. 71 KTM P®). TeHe-
panbHbIli 4OrOBOP He NpedycMaTprBaeT BO3MOX-
HOCTb NMOJaun 3as8BKN TPETbUM JINLOM, T.€. TaKXe
He 3aKpenisieT NONHOMOUNA KanuTaHa Kak npea-
cTtaBuTena 3akasumka. CnegosatenbHo, OTBETUMK
(3aka3umk, AreHT) He 3akntoyan ¢ Uctuom (Micnon-
HUTenem) JOroBop Ha 6YHKEPOBKY CyfHa CMOPHbIMM
175 m3Bofpbl.

CBA3aHHbIe C COOTBETCTBYOLEN OBYHKEPOBKOM
00513aHHOCTM He MoK OblTb BO3M0XeHbl Ha OT-
BETUMKA B KaUeCTBe areHTa rno COrnaLleHuio mexay
NcTuom n MprHUnnanom (Mnm Kakum-nnbo nHbIM
NINLIOM).

Oowmm ana oba3aTeNIbCTBEHHbIX OTHOLLEHWI
ABNAETCA MPUHLMUN OTHOCUTENIbHOCTH, B CUAY KO-
TOpOro 06A3aTeNnbCTBO CBA3bIBAET TO/IbKO €ro CTo-
POHbI. I3 faHHOro NprHLMNa cneayeT BaXHoe npa-
B0, Ha KOTOPOeE CrpaBedsivBO COCNannCh cyabl:
00A3aTeNIbCTBO He CO3AaeT 06s13aHHOCTEN AN NuL,
He yYacTBYIOLLMX B HEM B KaueCTBe CTOPOH (an14 Tpe-
TbUX NKL), 32 UCKIIOYEHNEM CyYaeB, NpeaycMmo-
TPEeHHbIX 3aKOoHOM (. 3 cT. 308 TK PO).

AreHTCKOe cornalleHune, 3aKloYeHHOe MeXay
00O «Turp-Onnx» (MpuHyunanom) n OO0 «ABepcy»
(AreHTOM), ABNAETCA JOFOBOPOM MOPCKOIO areHTu-
poBaHuA (cT. 232 KTM PO).

AreHT He ABNAETCA UCKIoUYeHreM 13 o6LLero npa-
BWNa, 3aKpensieHHoro B . 3 cT. 308 TK PO. To ecTb,
€C/I1 NO OTHOLLEHNIO K 006A3aTesIbCTBY areHT ABNAET-
CA TPETbMM NINLOM, CTOPOHbI 06A3aTeNIbCTBa HE MO-
ryT BO3MIOXWUTb Ha HEFO Kakne-nnbo 06A3aHHOCTN.

0O60cobneHHOCTb GpUryp areHTa 1 NpUHUMNAnNa
cnegyeT 1 U3 cneuunanbHOro 3akoHa. [Mpw obpartHoi
CUTYaUMn COBEPLLUEHNA areHTOM CAENKN OT CBOEro
VUMEHW NpaBa U 006583aHHOCTM BO3HUKAIOT Y areH-
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Ta, a He y NpuHumnana (a63ay BTopoii n. 1 cT. 1005
MK PO).

MNopTBepxAeHNe HaXxoAUTCA TakxKe B cyfebHoM
npakTuke. CornacHoO NoO3nuUmnu, U3NI0XKEHHON B MO-
ctaHoBneHun Mpesngruyma BAC PO ot 4 mapTa
2014 . N2 16719/13 no geny N2 A56-34466/2012,
areHT-rpy3ooTnpaBuTesb, He ABMAIOWNINACA CTO-
pOHOW JOroBOpa NOCTAaBKU, MPU3HAETCA HeHaa-
neXxawmm OoTBETYMKOM MO UCKY O B3bICKaHUU 3a-
[OMKEHHOCTM 32 HeONOCTaBKY TOBapPa, AaXe ecnu
B CUJTy areHTCKOro oroBopa 1 06sa3aTenbHOro ans
areHTa 1 CTOPOH JOroBopa NOCTaBKW NOKaNIbHOIO
aKTa areHT ABNAETCA OTBETCTBEHHbIM 3a KauecTBO
N KONNMYeCTBO NoCTaBnaAemMoro nmuom toeapa. Co-
rnacHo n. 10 O63opa NpakTUKU NPYMeHEHNA ap-
6UTpaxHbIMK cyfamu Kogekca TOproBoro mope-
nnaBaHua Poccunckon Oepepaumm (NpunoxkeHne
K MHdopmaumoHHomy nucbmy Mpesungmnyma BAC PO
ot 13 aBrycta 2004 r. N2 81) areHT MoXKeT 06paTUTb-
CA C ICKOM K KOHTpareHTaM npuHumMnana TonbKo
B CJlyyae, ey NpyHLMNan ycTynut emy CBOe NpaBo
TpeboBaHMA (COBEPLUNT LLECCUIO).

Takrm 06pasom, cyabl NPUHANN NpaBusibHOe
peLleHre, NOCKONbKY AeHEeXHble cpeAcTBa no Ao-
roBOpPY, CTOPOHOW KOTOPOro OTBETUMK He ABNAETCA,
He MoryT ObITb C Hero B3bicKaHbl. [pu 3Tom npea-
CTaBnAeT MHTepecC aprymeHT McTua, 4to NosIHOMO-
ynA KanuTtaHa T/x «Turp-1» B KauecTBe NpeacTaBu-
Tena OTBeTYMKa ABCTBOBANMN 13 06CTaHOBKM (ab3al
BTOpor n. 1 cT. 182 K P®). JaHHbI aprymeHT 6bin
3asABJieH VcTUOM TONbKO B KaCcCaLMOHHOW Xanobe
1 He Oblfl PACCMOTPEH CYAOM B CBA3U C OrPaHNYEHU-
AMUN NOJTHOMOYUUN CyAa KaCCaLMOHHOW UHCTaHUUK
cornacHo rn. 35 AMK PO.

WcTeu ykasbiBan, 4TO MOSIHOMOYMA KannTaHa AB-
CTBOBANM 13 06CTAHOBKM C yUYETOM CJIOXKMBLUEroCs
rnopsaaKa NpUemMKM BbIMOSIHEHHbIX PAaboT B pamKax
leHepanbHoro gorosopa. Cxoxun aprymeHt Mcr-
L, 3aABJIEHHbIV B CyAe NepBOW MHCTaHUMK, Obin
OTKJIOHEH B CBA3M C €r0 HECOOTBETCTBMEM MaTepu-
anam gena. Ccbinka Mctua Ha AaBcTBYyOWME 13 06-
CTAaHOBKM MOJSIHOMOYMA KanuTaHa, OCHOBaHHaA
Ha nopagke NpUeMKu, NnpeacTaBnAeTca B No6om
cnyyae HesepHou. [lepsoouepegHoe 3HayeHune
MMeeT BOMPOC O NOSIHOMOUMAX KanuTaHa Ha noja-
yy 3aABKM (3aKJloueHre Jorosopa) Ha 6yHKepPOBKY
CnopHoro ob6bema Bofbl, @ He Ha NPUEMKY OKa3aH-
HbIX ycnyr. Pa3pelueHure BonNpoca, OT MMEeHU KOro
LeCTBOBaN KanuTaH Npuv nogaye 3asaBKu, MO3BONNUT
MOHATb, KTO BCTYNWA B NPaBOOTHOLEHMe ¢ Micnon-
HUTenem U, cefoBaTeNibHO, KTo 06A3aH onnatuTb
COOTBETCTBYIOLLYIO YCAYTY.



Mo ycnoBuAm leHepanbHOro JOroBopa CTOPOHbI
cornacoanu cneumanbHyto Gopmy Ana 3aaBOK,
XOTA NpefycMOTpen BO3MOXHOCTb UX NOAAYN
M B MHOM BUAE C COAEP>KaHMEM aHaNIOrMYHbIX
ceegeHun. Y Mctua 6b110 6bl 6onblle OCHOBaHWUN
yTBEPXaTb, UTO NMOJTHOMOYMA KanuTaHa ABCTBOBA-
N 13 obCTaHOBKU, ec/n 6bl KanuTaH cygHa nopan
3asBKy CTpOro no crneunanbHon popme. Ho cyneb-
Hble aKTbl He cofep»aT MHbopmauyuio o dopme
3aABKM, KOTopaA Oblna nofjaHa KanMtaHoOM, a cam
WcTeu He ccbinancs Ha Hee ana 060CHOBaHWS CBO-
nx TpeboBaHun.

[oKka3biBaHMe MOSIHOMOYNIA KannTaHa Ha Co-
BepLUEHNE AeCTBUI B KauecTBe nNpeacTaBuTens
areHTa TaKk»e OCJIOXKHSIETCS ero 3aKOHHbIMU MNoJ-
HOMOUMAMUW KaK npeacTaBuTens cyfoBnagenbla
(cT. 71 KTM PQ®) 1 Tem, UTO caMoCToATENbHOE 3a-
KItoyeHre KanutaHom JoroBopa Ha obcny»KunsaHue
CyQHa B NOPTY He ABNAETCA SKCTPAOPANHAPHbLIM
aBneHnem. bonee Toro, 4aHHbIN aprymeHT nog-
XOAUT AN NOATBEPKAeHUA Bbibopa AreHTa B Ka-
yecTBe Haj/exallero oTBeTYMKa TONbKO B Cylyyae,
€Cnu Cyf, Npu3HaeT, YTo AreHT CBOVMMU AeNCTBUAMM
Crnoco6CcTBOBAs CO3aHNI0 0O6CTAaHOBKN, U3 KOTO-
pon ABCTBOBANM MOJIHOMOUMA KanuTaHa CyAHa.
O6cToATenbCTBa Aena NPOTMBOPEYAT TaKOMy Npu-
3HaHWI0. OTO NPeACcTaBnANIOCb 6bl HEOAHO3HAUYHbIM
[a)<e B CJlyyae HanpasfeHns KanuTaHOM 3aaBKU
no cneuunanbHon ¢opme, NpefyCcMoTpeHHON [e-
HepasnbHbIM JOrOBOPOM.
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COOTBETCTBEHHO, PAaCCMOTPEHHbIN aprymeHT
NcTua AOCTONH BHUMaHUA, HO HeIGDEKTMBEH C TOU-
K/ 3peHnA 3aluUTbl ero MHTEPECOB B HACTOALLEM
nene.

Tenepb paccMOTPYIM OrOBOPKY CYOB O HeyBe-
fomneHnn OTBETUMKA O CMOPHOM 3aKase 1 06 oT-
CYTCTBUW COrNMacoBaHNA COOTBETCTBYHOLLEro 3aKasa
C HUM.

DTa OroBOpKa npeacTaBAeTca HeyMeCcTHON. YKa-
3aHHble paKTbl MO NOBAMATL TOSIbKO Ha BHYTPEH-
Hue oTHoweHnA mexay MNpunHuynnanom n AreHTom
(OtBeTuMKom). Ho oHV He noBnekny 6bl nepemeHy
Ny B JOroBope Mmexay cyposnagensuem (MpuHunm-
nanom) n NcnonHutenem (Uctuom).

Bonee TOro, ykaszaHHble dpakTbl MOIIM NOBAUATD
Ha BHYTPeHHMe oTHowWweHuA MpunHuunana v AreHTa
TOJIbKO B TOM CJly4ae, Hanpumep, ecnivi 6bl AreHT Obin
06d3aH 06ecneunTb OyHKepOBKY BObl B ONpeaeneH-
HOM MecsAAYHOM obbeme. B Takom cuTyaLmm yBefom-
NeHmne NN cornacoBaHne co CTOPOoHbI MNprHUMnana
MO0 Obl CNTY>KNTb OCHOBAHMEM AJIA CHUXKEHWA 3a-
Ka3blBaemoro AreHTom o6bema Bogbl. OgHaKo no yc-
noBusM AreHTCKOro cornateHunsa AreHT 6bi1 06a3aH
[leCcTBOBATb MO OTAE/bHbIM MPOCbOaM KanmuTaHa
unu MNpuHyunana. To ecTb B C/lyyae CaMOCTOATESb-
HOrO 3aKJIOYEeHNA JOrOBOPA, OHM MO Obl NPOCTO
He HamnpaBNATb COOTBETCTBYIOLLYIO MPOCbOY AreHTy.

Taknm o06pa3om, faHHAA OrOBOPKA He MMeeT
3HaUYeHUA ANA pa3pelleHnsa paccMaTpBaeMoro
cropa. =
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Aleksandr Matveev,
Russian School of Private Law, Moscow

Every Man for Himself

Commentary to the Case No. A51-9022/2020 (LLC “Fesco Service” v LLC “Avers”)

Facts: on February 26, 2019, LLC “Tiger-Qil”
(Principal) and LLC “Avers” (Agent) entered into an
agency agreement, under which the Principal di-
rects the Agent to perform maintenance work on
the Principal’s vessels in certain seaports, including
fresh water supply to the vessels (hereinafter — the
Agency Agreement).

Under the terms of the Agency Agreement, the
Agent acts in his own name and at the expense of
the Principal. The Agent performs actions at the
request of the Captain or the Principal, in each case
stipulating the cost.

Pursuant to the specified agreement, on May 22,
2019, LLC “Avers” (Customer, Respondent) entered
into a general contract with LLC “Fesco Service” (Ex-
ecutor, Claimant) for mooring, repair and mainte-
nance of vessels, including fresh water bunkering
of vessels (hereinafter — the General Contract).

Under the terms of the General Contract, the
Executor performs works / renders services on
the basis of the Customer’s requests. A specific
list of works / services and dates of their perfor-
mance / rendering shall be agreed by the parties
in the requests. The Executor is obliged to consider
each request and send the Customer a confirma-
tion of its acceptance for work or refusal to perform
works / render services.

Upon completion of work / provision of services
under the General Contract, the parties shall sign an
acceptance certificate.

The Customer duly fulfilled its obligations to pay
for the works / services under the General Contract,
but did not pay one of the invoices issued by the
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Executor for the fresh water bunkering services on
the m/v “Tiger-1"in the volume of 175 m? in the
amount of RUB 41,225.10.

The Executor’s pre-trial claim for payment of the
specified amount, which was received by the Cus-
tomer, was not satisfied, and therefore the Executor
applied to the arbitration court with a claim to re-
cover from the Customer the debt for the services
rendered in the amount of RUB 41,225.10.

In support of its claims, the Claimant submit-
ted to the case materials an acceptance certificate
Ne 0P00-001249 dated 09.09.2019, signed by a rep-
resentative of the Claimant and the captain of the
vessel m/v “Tiger-1", sealed by the vessel, in which
the Respondent was listed as the customer.

Objecting to the claims of the Claimant, the Re-
spondent pointed out that he did not order or ac-
cept the disputed service. He did not apply for the
relevant service under the General Contract, and the
acceptance certificate submitted by the Claimant
does not have his signature and seal.

Ruling of the courts: by the decision of the
court of first instance, upheld by the appellate and
cassation instance courts, the claim was denied.

Refusing to the Claimant to recover the cost of
water bunkering services on the m/v “Tiger-1’, the
Arbitration Court of Primorsky Territory proceeded
from the fact that the Respondent is not obliged to
pay for services that he did not apply for and did
not accept.

The court pointed out that the Claimant has not
provided evidence to confirm that the Respondent
sent a request to the Claimant for the provision of



relevant services and acceptance of the application
for work by the Claimant, in violation of the General
Contract rules.

The Claimant referred to the fact that the prop-
er evidence is the acceptance certificate N2 0P00-
001249 dated 09.09.2019, because all acceptance
certificates under the General Contract listed the
Respondent as the customer, and the seal of the
vessel served and the captain’s signature were af-
fixed at the time of acceptance.

The court rejected the Claimant’s argument,
pointing out that all of the certificates available
in the case materials, except for the disputed one,
were signed by the Respondent, and the seal of
the vessel confirms the acceptance of services ren-
dered by the captain of the vessel, but not by the
Respondent.

The court also pointed out that under Article 71
of the Merchant Shipping Code of the Russian Fed-
eration the captain of the vessel acted within his
power as a representative of the third party LLC“Ti-
ger-Qil” (Principal), which owns the vessel on the
right of ownership.

The General Contract was qualified by the court
as a bilateral deal between LLC “Avers” (Customer)
and LLC “Fesco Service” (Executor) with the agreed
order of interaction between the parties in the pro-
cess of execution of the contract.

In this regard, guided by paragraph 3 of Arti-
cle 308 of the Civil Code of the Russian Federation,
the court concluded that the actions of the Claimant
on the bunkering of the m/v“Tiger-1” could not be
qualified as committed under the General Contract,
because the Claimant was not entitled to accept
and fulfill requests from a third party that was not a
party to the contract, since this procedure had not
been agreed by the parties.

In conclusion, the court pointed out that the fact
of provision of services to the vessel m/v “Tiger-1,
which is confirmed by the acceptance certificate
No. OF00-001249 dated 09.09.2019, can create an
obligation for the person who received the service —
LLC “Tiger-Oil” (Principal).

Also, the court rejected the Claimant’s argument
about the possibility of the Respondent (Agent) to
recover the disputed amount by way of recourse
from the Principal, because the existence of an
agency relationship between the Respondent and
a third party does not change the execution of the
General Contract and in itself does not in itself cre-
ate the obligation for the Respondent to pay the
disputed services.

Il. REVIEW OF RUSSIAN CASE LAW

Agreeing with the decision of the first instance
court, the Fifth Arbitration Court of Appeal has even
more clearly expressed the position that the dis-
puted legal relationship developed between the
Claimant and LLC “Tiger-Oil” (Principal), and the Re-
spondent is not a party to these relations.

From the reasoning of the appeal decision it is
clear that the request for bunkering the disputed
volume of water was submitted by the captain of
the m/v“Tiger-1"directly to the Executor (Claimant).

In this case, the court noted that the Respon-
dent was not properly notified of the fact that the
captain of the ship ordered additional service, and
that there is no evidence of the coordination of the
relevant request with the Respondent for the pur-
poses of its execution under the General Contract.

The Court also rejected the Claimant’s reference
to the Respondent’s request dated 12.07.2019 for
bunkering of the vessel m/v“Tiger-1”"with 150 m? of
water and acceptance of 200 m? of water under this
request, pointing out that the dispute arose regard-
ing bunkering of 175 m? under act No. OF00-001249
dated 09.09.2019, and bunkering in a different vol-
ume under other requests is not a subject of the
present dispute and cannot indicate the acceptance
of water in the disputed volume by the Respondent.

Leaving the cassation appeal without satisfac-
tion, the Arbitration Court of the Far Eastern District
in the reasoning of the decision repeated the argu-
ments of the lower courts.

Comment: the decision of the courts in this dis-
pute appears to be correct.

The Respondent (Customer, Agent) did not en-
ter into legal relations with the Claimant (Executor)
regarding the disputed 175 m? of water.

Based on the materials of the case, the General
Contract, on the execution of which the Claimant
refers in support of his claims, is of a framework
nature. Under its terms, the Executor performs
works / renders services on the basis of requests
from the Customer, in which the parties agree on a
specific list of works / services and the dates of their
performance / rendering. These conditions appear
to be essential.

Moreover, according to the General Contract,
the Executor has the right to refuse to perform
works / render services requested by the Customer.
It does not follow from the provisions of the General
Contract cited in the court decisions that this right
of the Executor is tied to any conditions.

Consequently, there is a reason to believe that
the General Contract is organizational and in itself
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does not involve property grants. The emergence
of rights and obligations associated with property
grants between the parties required the submis-
sion of a request by the Customer, containing the
missing essential conditions (the offer - Article 435
of the Civil Code), and its acceptance by the Execu-
tor (the acceptance — Article 438 of the Civil Code),
from which he could also refuse (the freedom of
the contract — Article 421 of the Civil Code). That is,
for each request the parties entered into a separate
contract (Article 432 of the Civil Code).

As it follows from the court decisions, the Res-
pondent (Customer, Agent) did not request for bun-
kering the disputed volume of water. Captain of the
vessel m/v “Tiger-1", who submitted the request, is
by virtue of law the representative of the shipowner
LLC“Tiger-Qil” (Principal) and not the Agent (Article
71 of the Merchant Shipping Code of the Russian
Federation). The General Contract does not provide
for the possibility of request by the third person, i.e.
it also does not fix the powers of the Captain as the
representative of the Customer.

Accordingly, the Respondent (Customer, Agent)
did not enter into a contract with the Claimant (Ex-
ecutor) for the bunkering of a vessel with the dis-
puted 175 m? of water.

The related bunkering obligations could not be
assigned to the Respondent as an agent by agree-
ment between the Complainant and the Principal
(or any other person).

Common to the obligation relations is the prin-
ciple of relativity, by virtue of which an obligation
binds only its parties. From this principle follows an
important rule, to which the courts rightly referred:
an obligation does not create duties for persons who
are not participants in it as parties (for third parties),
except in cases provided for by law (§ 3 of Article 308
of the Civil Code of the Russian Federation).

The agency agreement concluded between
LLC “Tiger-Oil” (Principal) and LLC “Avers” (Agent)
is @ maritime agency contract (Article 232 of the
Merchant Shipping Code of the Russian Federation).

Agent is not an exception to the general rule
enshrined in § 3 of Article 308 of the Civil Code of
the Russian Federation. That is, if in relation to the
obligation the agent is a third party, the parties to
the obligation cannot impose any obligations on it.

The separateness of figures of the agent and the
principal follows also from the special law. In the re-
verse situation, when the agent performs a deal on
his own behalf, the rights and obligations arise with
the agent, not with the principal (subparagraph 2 of
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§ 1 of Article 1005 of the Civil Code of the Russian
Federation).

Confirmation is also found in jurisprudence. Ac-
cording to the position set out in the Ruling of the
Presidium of the Supreme Arbitration Court of the
Russian Federation dated 04.03.2014 N2 16719/13
in case N2 A56-34466/2012, agent- shipper, who is
not a party to the contract of supply, is recognized
as an improper respondent in a claim for recovery of
debt for undelivered goods, even if by virtue of the
agency agreement and binding for the agent and
the supply contract parties local act agent is a per-
son, who is responsible for the quality and quantity
of goods supplied.

According to paragraph 10 of the review of prac-
tical application of the Merchant Shipping Code of
the Russian Federation by arbitration courts (annex
to the Information Letter of the Presidium of the
Supreme Arbitration Court of the Russian Federa-
tion dated 13.08.2004 N° 81) agent may apply with
a claim to the counterparts of the principal only if
the principal assigns its right of a claim (cession).

Thus, the courts made the right decision, be-
cause the money under the contract, to which the
respondent is not a party, cannot be recovered from
him.

Herewith the Claimant’s argument that the
power of the captain of the vessel m/v “Tiger-1"as
a representative of the Respondent appeared from
the circumstance is interesting (subparagraph 2 of
§ 1 of Article 182 of the Civil Code of the Russian
Federation).

This argument was stated by the Claimant only
in the cassation appeal, and was not considered by
the court due to the limitations of the powers of
the court of cassation under Chapter 35 of the Arbi-
tration Procedural Code of the Russian Federation.

The Claimant argued that the captain’s power
appeared from the circumstance, taking into ac-
count the the established order of acceptance of
work performed under the General Contract. The
similar argument of the Claimant in the court of first
instance was rejected due to its inconsistency with
the case materials.

Claimant’s reference to the captain’s power from
the circumstance with its justification on the order
of acceptance seems wrong in any case. The pri-
mary issue is the captain’s power to request (con-
clude a contract) for the bunkering of the disputed
volume of water, not the acceptance of the services
rendered. Settlement of the question on whose be-
half the captain acted when submitted the request



will allow to understand who entered into a legal
relationship with the Executor and, accordingly, who
is obliged to pay for the relevant service.

Under the terms of the General Contract, the
parties agreed upon a special form for requests,
even though they also provided for the possibility
of filing it in a different form containing similar in-
formation. Claimant would have had more reason
to argue that the captain’s power appeared from
the circumstance if the captain of the vessel had
filed the request strictly on the special form. But
the judicial acts contain no information about the
form of the request which was filed by the captain,
and Claimant himself has not referred to it to sub-
stantiate his claims.

The proof of the captain’s power to act as agent’s
representative is also complicated by his legal pow-
er as shipowner’s representative (Article 71 of the
Merchant Shipping Code of the Russian Federation),
and by the fact that the captain’s independent con-
clusion of a contract for servicing the vessel in the
port is not an extraordinary occurrence.

Moreover, this argument is relevant to support
the Agent’s selection as a proper respondent only if
the court recognizes that the Agent, by its actions,
contributed to the creation of circumstances from
which the power of the captain was appeared. The
facts of the case are not conducive to such a recog-
nition. This seems ambiguous even if the captain

Il. 0B30P CYOEBEHOW NPAKTUKWN POCCUN

filed the request according to the special form pro-
vided for by the General Contract.

Accordingly, Claimant’s argument is worthy of
attention, but not effective from the point of view
of protecting his interests in the present case.

We will also consider the clause of the courts
about the failure to notify the Respondent about the
disputed order and about the lack of coordination
of the relevant order with him.

This clause appears to be inappropriate. These
facts could only affect the internal relations between
the Principal and the Agent (Respondent). But they
would not entail a change of persons in the contract
between the shipowner (Principal) and the Executor
(Claimant).

Moreover, the mentioned facts could affect the
internal relations of the Principal and the Agent only
if the Agent was obliged to provide water bunkering
in a certain monthly volume, for example. In such
a situation, notification or approval by the Principal
could have been the basis for reducing the volume
of water ordered by the Agent. However, under the
terms of the Agency Agreement, the Agent was
obliged to act on individual requests from the cap-
tain or the Principal. That is, in case of independent
conclusion of the contract, they could simply not
send the relevant request to the Agent.

Thus, this clause is irrelevant for the resolution
of the dispute in question. =
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[II. CTATbW

NeaH CepreeBuny Ko6ueHko,
BLU>, MockBsa

ABTOHOMHOe cyaoxoacTso B Poccum:
AENNKTHAA OTBETCTBEHHOCTb
cyaoBnaaensues u paspaborunkos
nporpammHoro obecneuyeHus.

Yactb 1
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B mopckom yacmHom npage 8bi3bisaem cepbesHbie 3ampyOHeHUsA 80NPOC pacnpedesieHUs omaeemcmeeH-
Hocmu mexo0y cyoosniadenbyem U paspabomyukom npo2pammHozo obecnedeHus ([10) npu npuyuHeHuu
8peda mpemobUM TUYAM U3-3d OWUBKU UCKYCCMBEHHO20 UHMesieKma asmoHOMHO20 CyOHd. [pu smom
08yMs 2/1a8HbIMU MOOesTbHbIMU cumyayuamu asnaromcs (1) denukm 6e3 cmosikHo8eHUA ¢ Opy2UuM CyOHOM;
(2) denukm npu cmosikHoseHuU cy0o8. [Tepgomy C/1yHaro —  0NOPOU HA pOCCULICKOEe NPABo — NOCBAUWEHA
0aHHAs cmameos. ABmop Nnpuxooum K 81800y 0 MoM, Ymo Cydossiadesiey npu J1to0bix YC108USX 0meeyd-
em 3a 8He002080pHbIU 8ped KAk 8/1adesey UCMOYHUKA NOBbILEHHOU onacHOCMU (a8MOHOMHO20 CyOHa).
JanvsHeliwee pacnpedeneHue ybbImKo8 ¢ 8bICOKOU 8epoamHocmebto 6ydem npedycMompeHo 8 002080pe
mex0y cydosnadenbyem u pazpabomyuxkom 0. B mo xe spemsa nocmpadasuiee 1uyo 8npage No0ams
UCK HanpAMYyto npomue pa3pabomuyuka 8 c/iyyae, ecyiu Nocae0HUl 0onycmuJsl 8UHOBHbIE HAapyWeHUsA
npu co30aHuu IT-npodykma. bonee mozo, de lege lata makou paspabomyuk He 8npase paccHumel-
8aMb HA 02pAHUYeHUe e20 0MeemcmeeHHOCMU C NOMOWbIO CyUujecmayoWux MexaHu3mMo8 MOPCKO20
npasa. Pesynsmameol 0aHH020 ucciiedosaHusa 6ydym nosiesHel 8 nepayro o4epedsb 071 cy0ossiadesbyes,
IT-komnaHut u Opyaux 8edywux U2pOKO8 pbIHKA — IUOEPO8 pa3suMUA dBMOHOMHO20 Cy00X00Ccmad.



I11. CTATbM

HeTpyaHo npepactaBuTb cebe rae-To B OKeaHe CyfHO, ynpaBnsemMoe
Ha pPacCcToAHNM, COBCeM 6e3 3KMMaa... BnonHe BeposTHO,

4YTO B OTAA/IEHHOM 6y,u,yu.|,eM pa6oqee MeCTO KalnnhTaHa

rnepemecTuTCA B KaKoN-HMOYb LeHTP Ha Gepery.

LleHkHexm P. u dp. Cyda u cydoxoocmao bydywezo, 1973 2.

1. BBepgeHune

AHVM U3 NOCNefHNX TPEHAO0B MOPCKOW OT-

pacnun ABNAETCA pa3BUTNE TaK Ha3blBaeMoro
aBTOHOMHOrO (6e33KmnaxHoro) cygoxoactsa. Ero
CYTb COCTOMT B COBEPLUEHNMN CYAHOM CTaHAAPTHbIX
onepaumm — rnaBHbIM 06pa3oM XOXKAEHNA OT NopTa
A0 NopTa — NpW OTCYTCTBMUN KaKOro-nnbo sKmnaka
Ha 6opTy.

BmecTe c Tem KaTeropna aBTOHOMHbIX CY[0B
MOXeT 6bITb pa3aeneHa Ha ABa NOABKAA: NOJyaB-
TOHOMHOE Cy[HO ¥ MOJTHOCTbIO aBTOHOMHOE CYAIHO.
I1a KnaccndurikaLma He ABNACTCA MCYEPMbIBAIOLLEN,
O[HAKO OHa YyXe 3aKpenunacb B 3apybexxHon nu-
TepaType v AoKa3ana CBO AOCTAaTOYHOCTb Npu
o6cyxaeHnM NpaBoBbIX NPO6seM aBTOHOMHOIO
CYAOXOACTBA.

MonyaBTOHOMHOE CyAHO — 3TO CYAHO, ynpasre-
HMe KOTOPbIM B TOW WM MHOW CTeNeHN ocyLlecT-
BNAETCA AUCTaHLMOHHO NIOAbMU, KOTOPbIE HE Ha-
XoAATCcA Ha 60pTy Takoro cyfHa. Mpu 3TOM KOHTPOsb
3a CyAHOM MOXeT OCYyLLeCTBAATbCA U C 6bopTa Apy-
roro cygHa (Hanpumep, B cocTtaBe JIeAOKOJIbHO-
ro Unu gHoyrnybuTtenbHoro KapasaHoB)?. Nckyc-
CTBEHHbIN UHTENNEKT MOXKET MPUMHMMATb yyacTne
B yNpaBfieH!/ MONyaBTOHOMHbIM CyAHOM, OfHAKO
3[leCb COXPAHAETCA TOT UV UHOW KOHTPOMb Yeno-
BeKa — ANCTaHLUMOHHOro onepatopa. Hanpotus, noa
MOMHOCTbIO aBTOHOMHbIM CYJHOM MIMeeTCA B BUAy
CyZHO, 3a AABMXeHVeM KOTOPOro HUKTO CneLunanbHO
He cnegunT — 3To CyAHO abCONOTHO NOAUYNHEHO UC-
KycCcTBeHHOMY uHTennekty (UN).

KnioueBasa Tema 3apybexxHbix paboT no yacT-
HONpPaBOBbIM MpobsemMaM aBTOHOMHOIO CyAo-
XOACTBa — 3TO OTBETCTBEHHOCTb U3 MPUYMHEHNA
BHE[JOroBOPHOro Bpefa. Takad OTBETCTBEHHOCTb
MOeT BO3HMKaTb MO BYM OCHOBHbIM NPUYMHAM:

' Schénknecht R. et al. Schiffe und Schiffahrt von morgen.
Verlag Technik, 1973 (3gecb n fanee nepeBof MHOCTPAH-
HbIX UICTOUYHUKOB MoM. — M.K.).

2 KoHdepeHuma MuHTpaHca Poccum n IMO no A-Hasurauwm //
https://www.youtube.com/watch?v=2DCAJ-CSTKM&t;
Oryn «PocmopnopT» Hauyano MCMNbITaHUA MO MPOEKTY
6e33KMnaxHoro cyfoBoxaeHus // https://portnews.ru/
news/304729/.

(1) owmbKa onepaTopa B CJiyyae C NosyaBTOHOMHbIM
cyoHoMm; (2) ownbKa B NporpaMmHOM obecrneyeHnn
NOJSIHOCTbIO aBTOHOMHOTO CyAHa Unu (pexe) nony-
aBTOHOMHOrO CyAHa.

B T0 e Bpems B nInTepaTtype HEOAHOKPATHO OT-
MeYasnoch, YTO NPU OLINOKe ornepaTopa NoJsyaBTo-
HOMHOTO CyflHa He AOJI)KHO BO3HUKHYTb 0COObIX
npobnem npu BO3MeLLleHNN COOTBETCTBYIOLLErO
Bpefa. JTO CBA3aHO CO CXOXKECTbIO MPaBOBbIX CTaTY-
COB AMCTaHLMOHHbIX OMNepaTopoB 1 TPAAULMOHHOIO
3KMMa)ka MOPCKOro cyfHa®. K ToMy »ke cam LaHC
yenoBeyecKow oWnOKY faxe Ha NolyaBTOHOMHOM
CyQHe MHOTOKPATHO CHMXaeTcs 6narogaps Hanu-
UYMIO KOMMbIOTEPHbBIX CUCTEM.

B NpoT1BOMONOKHOCTb 3TOMY NPU BO3HWKHOBE-
HKK c60A B UCKYCCTBEHHOM WHTENNEKTE 1 NPUYNHE-
HUW n3-3a 3TOro Bpefa TPeTbeMy NuLy BO3HUKaET
PS4 BOMPOCOB O CyObeKTax OTBETCTBEHHOCTY U ee
pacnpegeneHuu.

Ha nepBblI B3rnag KaXkeTcA, YTo AeNIMHKBEHTOM
30eCb ABNAETCA TOT, KTO YNPaBAAeT CyAHOM, T.e. NC-
KYCCTBEHHbI MHTENNEKT (NporpaMmmHoe obecne-
yeHue). OgHaKo He O3HayvaeT Nu Takoe pelleHne
daKTNUYECKUIN 0TKa3 NoTepreBLWNM B BO3MELLEHNN
npuunHeHHoro Bpepa? Beab NN cerogHA B NpuH-
uune He obnagaeT AeNMKTOCNOCOOHOCTbIO (KaK
1 NPABOCMNOCOOHOCTbIO B LIESIOM).

Bo3mMOXHO, TOrga K OTBETCTBEHHOCTM criefyeT
npueneyb paspaboTumKka NporpammHoro obecne-
YeHMA Kak co3patens Bewm (B LWUIMPOKOM CMbIC/e
CNoBa), KOTopas CTasla UCTOYHUKOM Bpeaa? OgHako
HaCKOJMNbKO 3TO CMpaBeAnMBO C TOUKM 3peHunA npesa-
BUOAVIMOCTU 1 OTRANneHHoCTr Bpepa? M uto genato,
€C/N oWnOKa He CBA3aHa C BUHOBHbIMU AEACTBUAMMN
pa3paboTtumka?

HakoHeLl, OTBETCTBEHHOCTb MOXKHO BO3JIOXKUTb
Ha Cy[oBnajienbla KaK raBHOro 3KCrJyaTaHTa aB-
TOHOMHOTO CyfiHa 1 6eHedurLMapa Ton fesTeNbHO-
CTu, KOTopyto BedeT cyaHo. OgHako cypoBnagenel
He co3faBan v (cKopee Bcero) faxe He obyyan U,
OH BOOOLLe He ABNAETCA cneLnanncTom B COOTBET-

3 Hanpumep, cm.: Van Hooydonk E. The Law of Unmanned
Merchant Shipping: an Exploration // The Journal of
International Maritime Law. 2014. No. 20. P. 419-420.
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CTBYIOLMX TexHoNoruaAx. bonee Toro, 6bITb MOXeET,
cypoBnagenew n3bpan cygHo C NpoABUHYTbIM NPo-
rPaMMHbIM obecrneyeHremM MMEHHO AJ1A TOro, UToObl
n3bexaTb WU CHMU3UTb CBOM YObITKM U3-3a Henpa-
BUIbHOTO YMPABJIEHNSA CYAHOM.

TakrM 06pa3om, akTyanbHbIM BOMNPOCOM AJiA
MOPCKOrO YaCTHOTO MpaBa CTaHOBUTCA BHEOTOBOP-
HasA OTBETCTBEHHOCTb NMPW OLLINOKE B MPOrpPamMmmMHOM
obecrneyeHn aBTOHOMHOrO cyfHa. CyLecTByioT 4Ba
CaMbIX BEPOATHbIX OCHOBaHMUS, MO KOTOPbIM TaKas
OTBETCTBEHHOCTb MOXET BO3HUKHYTb:

1) NpUYnHeHNe Bpesa OObEKTY MHOMY, YUeM pY-
roe MOpPCKOe CyAHO;

2) CTONKHOBEHME CYAOB.

HacToswan ctaTbA NOCBALLEHA NePBOMY CITyyalo,
TO €CTb AENMKTHOW OTBETCTBEHHOCTM NMPY NPUYMHe-
HUW Bpefa He CYAHY, a Niobomy ApyroMy OObeKTY,
C TOUKM 3peHnsa poccuiAckoro npaea. CHayana yaert
onpeneneHa oTBETCTBEHHOCTb B/ajie/bLia aBTOHOM-
HOrO CyAHa, a 3aTeM OTBETCTBEHHOCTb pa3paboTun-
Ka NporpamMmmHoro obecrneyeHus.

2. lennkKTHaa OTBETCTBEHHOCTb
He Npun CTOJIKHOBEHUN CcyaoB

2.1. OmeemcmeeHHOCMb cyooenadenbya

Kak yKa3biBaeTca B nuTepaTtype, caMblin pac-
NPOCTPAHEHHbIN NPUMeEP NMPUUYMHEHUA CYOHOM
BHELOroBOPHOro Bpefa He Nnpu CTOJIKHOBEHUM
C OpYrM CyZHOM — 3TO NOBpeXxAeHre NopTOBbIX
coopyxeHunn. Kak npasuno, peyub naeT o HaBane
CYZHa, TO €CTb O CTOJIKHOBEHUUN Ha HEHOJbLUION CKO-
pOCTU 1 C He6ONbLLMM YLiep6oM ANA UMYLLECTBa
(xOoTA MHOrga OH 4OCTUrAeT MUNITIMIOHOB AOMNTAPOB).
Bo3HuKatoLme 13 3TOro OTHOLLIEHUA PerynnpyoTca
HOpPMaMM HaumoHanbHoro npasa (lex loci delicti
commissi)®.

CnepoBaTefibHO, B cjlydyae BO3HUKHOBEHUA
601 B NporpaMMHOM obecrneyeHnn aBTOHOMHOIO
CYAHa 1 HaHeceHUn yuwepba poCCUNCKM NOPTO-
BbIM COOPYKEHUAM BO3HUKLIee AeNKTHoe obA3a-
TeNbCTBO ByaeT perynupoBaTbca Hopmamu K PO.
[lo HacToAWEero MomMeHTa 06LEeNpPU3HaHHbIM ObINo
NPUMeHeHKe B NOJOOHbIX ciiydasnx cT. 1079 TK PO
O NPVYUHEHNN Bpea UCTOYHUKOM NOBbILLIEHHOM
onacHocTtu (ganee Takxe — UMO): cynosnageney oc-
BOOOXKJAETCA OT OTBETCTBEHHOCTY TOJIbKO B CJIyyae,

4 [yyynsak B.H. Poccuinckoe n mexzayHapoaHoe MOpCKoe npa-
BO (Ny6nuyHoe 1 yactHoe). M.: paHuua, 2017. C. 195 (CMNC
«KoHcynbTtaHTln00»).
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€C/IN OKAKET, UTO Bpea ABUIICA ClIeACTBUEM Henpe-
OfONMMOW CUIbI NN YMblCa NoTepnesLwero®. Mpu
3TOM NOJA UCTOYHUKOM MOBbILLEHHOW OMNacHOCTU
B JOKTPUHE 1 CyaebHOM NpaKTiKe 0ObIYHO NMOHUMA-
0T A4EATENIbHOCTb C MOBbILLEHHOWN BPeAOHOCHOCTbIO
UIN C NCMONb30BaHMEM 0COOEHHO BPefOHOCHOIO
obbekTa (Unn cam 3TOT 06BEKT), UTO CBA3AHO C He-
BO3MOHOCTbIO MOJIHOrO U NMOCTOAHHOIO KOH-
TPONA YeNnoBeKa Haj TaKoW AeATENbHOCTbIO (Taknm
o6bekToM)S.

Mexpy Tem B xoge pa3BMUTUA aBTOHOMHOIO Cy-
[LOXOACTBa MOXET BO3HMKHYTb HECKOJIbKO BaXHbIX
BOMPOCOB O MPUMEHEHNN K aBTOHOMHbIM CyiaM
HOPM 06 UCTOYHMKAX MOBbILLIEHHOW ONMacHOCTW. Pac-
CMOTPUM KaXkAbli U3 HUX MO OTAENbHOCTM.

l. ABnAeTcA NM aBTOHOMHOE CYyJHO NCTOYHU-
KOM NOBbILIEeHHON onacHocT?

CnepgyeT OTMETUTb, YTO OAHUM N3 OCHOBHbIX
MOCOB aBTOHOMHbIX CYAOB CUMTAETCA CHMXKEHNE
KonnyecTBa aBapui U MHUNAEHTOB Ha mope. CBA-
3aHO 3TO C TeM, YTO, NO CTaTUCTUKe, oKosno 80%
NPONCLIECTBUN CBA3AHO C YMbILWWAEHHbIMU UK
(yale) HEOCTOPOXKHBIMUK AeNCTBUAMUN Nogen’.
NHbIMKn cnoBamu, NoBbllLeHe 6e30MacHOCTL ae-
ATENbHOCTU NPOUNCXOAUT 3a CHET CHUXEHUA JONN
yuyactua B Hell yenoBeka. ObpaluaeT Ha ce6A BHU-
MaHue NpOoTMBOpEeUME: C TOUKN 3peHNA Knaccuye-
CKOrO 1e/IMKTHOrO NpaBa aBTOHOMHOE CYIHO — 3TO
NCTOYHVIK ellle 60/bLIel 0nacHOCTY MO CPaBHEHNIO
C 06bIYHbIM CYJHOM; HaNPOTUB, peasibHO LWaHC aBa-
puKn BCNEACTBME KOMMbIOTEPHOW OLIMOKN B AecCAT-
KM 1 COTHM pa3 MeHblUe, YeM U3-3a HEOPEXKHOCTY
yernoBsekKa.

MNpencraBnAeTCA, UTO KIKOY K peLleHMIo KpoeTca
B OTBETe Ha BOMPOC O TOM, CNyCTA Kakoe Bpems
nocsie npeanosiaraeMoro pacnpocTpaHeHnsa uc-
KYCCTBEHHOTO UHTENIEKTa MOXHO ByAeT roBOpUTb
0 AeNCTBUTENIbHO KapAnHaNbHOM nepenome B Co-
OTHOLWIEHNN YPOBHA 6e30MacHOCTU B feATenb-

> KommeHTapuii K Kogekcy Toprosoro mopensasaHua Poc-
cuiickon ®epgepaunn. 2-e n3g., ucnp. u gon. / MNog pea.
I.[. iBaHoBa. M.: Cnapk, 2005. C. 215 (aBTOp KOMMeHTa-
pua — AT Kannun) (CMC «KoHcynbTaHTn0CY).

lpaxkpaHckoe nNpaBo: yuebHuk: B 4 1. // OTB. pep. E.A. Cyxa-
HOB. 2-e 13[., nepepab. u gon. M.: CtatyT, 2020. T. 4: Otgenb-
Hble Buabl 06a3aTenbcTs. C. 508-509 (aBTOp Noapasgena —
A.A. firenbHnuKMi); ab3ay BTopoii n. 18 MNMocTaHOBNEHUS
MneHyma BC PO ot 26 AHBapa 2010 T. N2 1 «O npumeHeHnn
cyOamuy rpaykiaHCKOro 3aKoHO4ATeNbCTBa, PerynnpyoLLe-
ro OTHOLLEHUS MO 06A3aTeNbCTBaM BCJIEACTBME NPUYMHE-
HUA Bpeaa XN3HU UK 300POBbI0 FpaXKaaHUHay.

7 Deketelaere P. The Legal Challenges of Unmanned Vessels:
Master Dissertation. Gent: Universiteit Gent, 2017. P. 20-22.



HOCTM YenoBeKa M NCKYCCTBEHHOMO MHTENNIEKTa.
Kak HeogHOKpaTHO OTMeyYanochb B nuTepaType,
NporpamMMHble afroOPUTMbl «OTAIMYAET BblCOKas
CcTeneHb CNOXHOCTU, YTO NpeBpallaeT Ux B He-
NPO3payHyo CUCTEMY (B TEXHUYECKOM NuUTepaTy-
pe — «4epHbIN awnk» (aHrn.: black box)) paxe gna
pa3paboTumkax®. NpoBepunTb 3HaUEHWE N TOUHOCTb
BbluncnieHnn MM MOXKHO TONIbKO KOMMNEKCHbIMU
TEXHUYECKMU meTogamun®. 3To BeeT K BbiCO-
KOW cTeneHun HenpepackasyemocTn pewweHun N
N K YBENNYEHNIO PMCKa OLUMOOK Ha NepBbixX 3Tamnax
ero npumMmeHeHus (Nnepmopg obyueHus). He meHee
Ba)KHbIM ClleiCTBMEM ABNAETCA TakXKe OTCYTCTBUE
peanbHbIX BO3MOXKHOCTEN Y KanmnTaHa, 3KMnax;a
1 cypoBnagesblia 3apaHee BbIABMTb 1 NpefoTBpa-
TUTb fedeKkTHble pacyeTbl NN,

TaknMm 06pa3om, Ha NepBbiX 3Tanax NprUMeHe-
HMA aBTOHOMHbIX CYZ10B KapAnHanbHOe NoBbilLeHne
6€30MacHOCTM MoperniaBaHNA MOXET HECKOMbKO
3ano3aaTb. B Takom criyyae coBpemeHHble noaxoabl
K onpegeneHunto Mmopckoro cygHa kak Mo oyayT
BMOJIHE afleKBaTHO OTpPaXkaTb OMACHOCTb A71A OKpPY-
XKaloLKX, KOTopasa UCXOAUT OT aBTOHOMHOTO CyfiHa.

Il. ABnaetca nu Bnapgeney, aBTOHOMHOIO CyAHa
BnagenbLem no cmbicay ct. 1079 TK PO?

OTHOCUTENBHO HEAlABHO B AOKTPUHE Oblna Bbl-
CKa3aHa 1to6onbITHaA No3nums 0 TOM, YTo NpUYn-
HeHHbI 6eCNUNOTHNKaMK Bpe (peyb wia 06 aBTo-
MOOUSIAX) «<MOXKET KaUeCTBEHHO OT/INYATLCS OT Bpe-
[, NPUYNHEHHOTO OObIYHbIMM TPAHCMOPTHBLIMM
cpenctBamm»''. o MbIC/IM aBTOPOB, €CNN peuyb 3a-
XOZIUT O BbICOKOW CTENEHN aBTOHOMHOCTM MaLLUHbI,
TO Hefb3A FOBOPUTb O MPUUYNHEHNW Bpea BNafenb-
uem MMO. O3To cBA3aHO C Tem, YTO Bnagenew bec-
NUIOTHMKA BCerga sBIAETCA NMNLWb €ro NAcCaXkMpoMm
(NO#OGHO KNNEHTY B TaKCK), OH HE KOHTPONUpPYeT
COOCTBEHHO ABMXEHME MEXaHN3MOB MalUVHbI. B To
e BpemA Ana npuBievyeHna nuua K OTBETCTBEH-
HOCTW B KauecTBe Bnagenoua NIMO Bpen ponmkeH
BO3HVIKHYTb NPW OCYLECTBEHUN STUM Blagesb-
Liem AeATeNbHOCTY, CO34al0LLEN MOBbILIEHHYH OMnac-

8 [aspunos B.B., [lpemnioza PY. AKTyanbHble BONPOChI MeXAy-
HapOoAHO-MPaBOBOro PErynnMpPoBaHnA NnaBaHNA MOPCKNX
cynoB 6e3 akunaxa // MOCKOBCKUI »KypHan MexxayHapona-
Horo npa.a. 2020. N2 2. C. 69.

®  Ringbom H. et al. Charting Regulatory Frameworks for Mari-
time Autonomous Surface Ship Testing, Pilots, and Com-
mercial Deployments / Ministry of Transport and Commu-
nications. Helsinki, 2020. P. 22.

1% lbid. P.172.

" UYxesy Jlu, CyHey M. BHefjoroBopHasi OTBETCTBEHHOCTb
3a BpeA, NPVYMHEHHBIN 6eCnUNOTHBIMU TPAHCMOPTHBIMM
cpenctBamum // 3akoH. 2020. N2 3. C. 51.

I11. CTATbM

HocTb. CnepoBaTtenbHO, cT. 1079 K PO He noanexuT
NPVIMEHEHNIO K fiennKTaM Npu 3KCnnyaTtaumm 6ecnu-
NOTHMKOB. Bnpouem, aBTOpbl BCe paBHO OCTaBAAOT
peLueHre BONpoca O COXPaHEHUMN Ha BnagenbLax
6eCnUNOTHUKOB BpPeMEHUN CTPOro OTBETCTBEH-
HOCTM Ha YCMOTpeHMe 3aKoHoaaTena (NpaBoBou
NoNNTUKM) 2.

Takue paccy>kfeHUsA He NNLLEHbl HeJOCTATKOB.
Bo-nepBblix, Kak cnpaBeniMBO 3aMeyaloT caMu aB-
Topbl, BC PO nop Bnagenbuem UIMO noHMMaeT nio-
60e lopranyeckoe nnm Gprsnyeckoe NNLO, KOTopoe
ncnonb3yet UMO Ha 3aKOHHbIX OCHOBaHUAX'"3. Mpwn
3TOM aBTOPbI MPV3HAOT 6ECMUIOTHBIN AaBTOMOOWITb
B KayecTBe NCTOYHMKA NOBbILEHHOWN ONACHOCTN.
OpgHako B TaKOM Cilyyae O4YeBMAHO, YTO CaMO UC-
nonb3oBaHve 6ecnNOTHUKA Ha NIOO6OM MpaBe yxe
Adenaet nuuo snagenbuem UNMO. MpaxkgaHckomy npa-
BY B MpUHLUMNE eABa NV N3BECTHbI C/lyyaun OJHO-
BpemeHHoro Hannuna VMO v npm 3TomM OTCYTCTBUA
y atoro UINO Bnagenbua. He TepaeTca nv npm Takom
napagokce cmbicn camoro nHctutyTa UINO Kak oc-
HOBaHWA BO3JIOXKEHMA CTPOro OTBETCTBEHHOCTI?

Bo-BTOpbIX, KaXKeTCA U3NULLIHNM YCIOXHEHEM
O[HOBPEMEHHbIN OTKa3 OT NPVMEHEHMA K AeNnK-
Tam aBTOHOMHOrO TpaHcnopTa cT. 1079 TK PO v npwu
3TOM BBefieHMe AndA Ux BnagenbLes CTPOrom oTeeT-
CTBEHHOCTW Ha ApPYrnx oCHoBaHuAX. [leno B Tom,
yTto B Poccum KoHcTpyKkuma UMO ncnonbsyetca
6onee rnbKo, Yyem 3To NpeanonaraloT yrnomsaHy-
Tble aBTOpbl. Hanpumep, n3sectHa nosuymsa BC PO
0 TOM, uTO Bragenbuem MIMO He npu3HaeTca nnuo,
KOTOpoOe ynpaBfsaeT MM IULb B paMKax UCMOoJHe-
HMA TPYAOBBIX U UHbBIX NOZOOHbBIX 0653aHHOCTEN
no TPYAOBOMY UAN rpakfaHCKO-NpaBoBOMY [O-
roBOpPY, 3aK/I0YEHHOMY C peanbHbIM BnagesbLem
nno™.

HeTpyaHo 3aMeTnTb, UTO B f;IAHHOM CJlyyae BO-
o6LLe CNOXXHO roBOPUTb O KaKOM-NMOO KOHTpone
Bnagenbua MIMO 3a ero HenocpeaCcTBEHHON 3KCMY-
ataumen. Tem He meHee Bragenel VINO coxpaHaeT
KaK CBOW CTaTyC, Tak 1 6pemsi CTPOro OTBETCTBEH-
HOCTW. MOXHO TaK»e NpoAoIK1UTb MbIC/ib BepxoB-
Horo Cyga 1 CKa3aTb, UTO B CJlyyae C aBTOHOMHbIMU
cyaamuv CynoBnafenblbl AOMKHbI HECTV OTBETCTBEH-
HOCTb 3@ NPOCYETbl MCKYCCTBEHHOMO MHTENIEKTa

2 Tamxe. C. 52-54.

3 A63ay nepsbiin n. 19 MocTtaHoBneHna MneHyma BC PO
oT 26 aHBapA 2010 r. N2 1 «O npuMeHeHUN CyfaMmn rpax-
[AHCKOTrO 3aKOHOLATeSbCTBA, PEryNMPYIOLLEro OTHOLWEHNA
no o6A3aTeNnbCTBaM BC/IEACTBME MPUYUHEHUA BPEAA XKI3-
HV YNV 300POBbIO FPaXKAAHMHAY.

4 A63aL BTOPOW TOTO e MyHKTa.
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TaK ke, Kak ee HeceT paboTogaTteNib 3a HAHATOro
UM paboTHMKa'.

B uenom, Kpome cynoBnagenbLa, CIOXHO HaNTK
VHOE JNINL0, KOTOPOE MOXHO Obiflo 6bl MPU3HATb
Bnagenbuem UMNO. OgHako Bcerga cnepyer yuu-
TbiBaTb OTAE/bHbIN HEMPOCTOM BONPOC, KOTOPbLIN
B HacTosAL el paboTe NoapobHO He obcyxpaaeTcs, —
3TO pasrpaHnyeHne oTBETCTBEHHOCTM CyAoOBNa-
Aenbla 1 COGCTBEHHMKA CyAHA 3a NPUYNHEHHbIV
cynHom Bpep. M3BeCcTHO, UTo cypoBnajenbLem
B POCCMNCKOM MpaBe NpusHaeTcs nboe nmuo,
KOTOPOE 3KCMyaTupyeT CyaHO OT CBOEro MMEeHU
(cT. 8 KTM PO®). Takm NULIOM MOXKET ObITb U Me-
HeJ)Xep CcyfHa, u ero oneparop, 1 ¢paxToBaTesb
no 6epboyT-yapTepy, U MHOrMe Hble No popme
M CYLLECTBY YYACTHUKM TOPrOBOro MOpernsiaBaHus.
B TO e Bpems y Takoro BragenbLa 3a4acTyto HeT
HMKAKOro MMyLLEecTBa, 3a CYEeT KOTOPOro MOXKHO
6b1110 Obl yIOBNETBOPUTL TPeboBaHNA NOTepreB-
LWIKX, 3asiBJIEHHbIE CO CCbINIKOW Ha CcT. 1079 TK PO.
Mo3ToMy UCTLbI O6bIYHO MPUBIIEKAIOT K CMOPY TaK-
e 1 co6CTBEHHMKA CYAHA, BElb MOPCKOe CyAHO
B AasibHelWeM MOXeT 6biTb BbIFOAHO NPOAaHO
c Topros. [leprnogmnyeckn OTBETCTBEHHOCTb AeNn-
CTBUTENIbHO BO3/1araeTcsA Ha COOCTBEHHVKOB CYAOB,
flaXke eciivi OHN He UMeNn COBEPLUEHHO HUYEro
o6lLLero c coBeplUeHHbIM AeNMKToM. Kak npaBusio,
[151 3TOro MO0 UCMONb3YeTCA NHCTUTYT MOPCKO-
ro 3anora Ha cygHo (ct. 367-373 KTM PO), nu6o
cobcTBeHHMKa cyfHa npu3HatoT Bnagenbuem UMNO
no cmbicny cT. 1079 TK PO,

2.2. OmeemcmeeHHOCMb paspabomyuka npo-
2pamMmHo20 obecneyeHus

BTopoli cy6beKT, KOTOPbI MOXET HeCTn OT-
BETCTBEHHOCTb 33 NPUYMHEHMe Bpeaa 13-3a cbon
NN aBTOHOMHOrO CyAHa — 3TO pa3paboTUMK Takoro
NW. BykBanbHO BCe 3apybexHble nccnenoBaHus,
KOTOpble KacaloTcA OTBETCTBEHHOCTU 3a AeNCTBUA
aBTOHOMHbIX CyZl0B, 06CY>KAalOT OTBETCTBEHHOCTb
pa3pabotunkos 10 ana Takux cyaos. [lencreutens-
HO, NOCKONbKY B ByayLiem MmopcKas oTpacsb byget
B 6onblUeN CTeNneHn onMpPaTbCA Ha KOMMNbIOTEPHbIE
CUCTEMBI, KaKyto-TO YaCTb 060paunBatoLLNXCA 3AeCh

> TlpaBoBble acneKTbl NCMOb30BaHWA NCKYCCTBEHHOTO WH-
TenneKTa: akTyasbHble NPo6sIEMbI Y BO3MOXHbIE PeLIeHNS:
Hoknag HWY «BLS» // Mop pyk. B.b. Haymosa v ap. M.: 13-
natenbckuni gom BLU3. 2021.C. 17.

6 Hanpwumep, cM. PeweHne ApbutpaxHoro cyaa r. CaHKT-
Metepbypra u JleHnHrpagckon obnactu ot 7 uonsa 2017 .
no geny Ne A56-80864/2016.

50

cpencTB 3abepyT Ha cebs IT-komnaHuu, npodec-
CYOHaNbHO 3aHuMalLwmeca paspaboTkor npo-
rpaMmMmHoro obecrieyeHus. B To ke Bpemsa BmecTe
C NPUOGLINAMUN HA HAX OOMKHbI MePenTN U COOTBET-
CTBYIOLLME PUCKWU, CBA3AHHbIE C HEUCMPABHOCTbIO
BbIMYCKaemMoro nmu npogykra.

B oTHOLIEHMAX MeXxay cynoBnagenbLamm 1 pas-
paboTumnkamu MO 3TN pUCKN MOTYT BbITb N CKO-
pee Bcero 6yayT pacnpegeneHbl JOrOBOPHbIMU
meTtopamu. EaBa nu 3gecb 6ynet MeTbCA MHOTO
ocobeHHOCTeN, CBA3AHHbIX UMEHHO C aBTOHOM-
HbiMK cypamu. [pepcTaBnAeTca NpaBusibHbIM
yTBEpKAeHNe 3apybexxHbIX aBTOPOB O TOM, UTO
B 60ONbLIMHCTBE C/lyyaeB cobbiTuA 6yayT pa3so-
paunBaTbCA MMEHHO MO CLUEHaPUI0 «BO3MeELLeHMe
Bpena cyaoBnagenbLemM / ero CTpaxoBLUKOM =>
perpeccHoe / cybporauoHHOe JOroBOpHOe Tpe-
60BaHue K pa3paboTumky MNO»",

Hanpotus, B OTHOLLIEHUW AENVKTHOWN OTBETCTBEH-
HOCTM TakoW onpegeneHHoOCTH HeT. Kak 3amevaeTca
B IMTEpaType, 8O CUX MOP HEACHO, NPU KaKux yco-
BUAX pa3paboTtumkm 1O gonxHbI 0TBEYaTh 3a Bpe[,
NPUYMHEHHDbIV TPpeTbM Nnuam. bonee Toro, Heno-
HATHO, OyZeT N 3Ta OTBETCTBEHHOCTb BUHOBHOM
Unn cTporon’®,

KaxeTca, UTo B LIeNOM HET HUKaKKX NPenAaTCTBUN
[N5 BO3JI0XKEHWA Ha pa3paboTunkos MO gennkTHom
OTBETCTBEHHOCTM — BOMPOC JIMLLb B TOM, HACKONIbKO
CTPOroli OHa 0/mKHa ObITb. [Py BbISCHEHUN 3TOMO
HeobXoAUMO MMETb B BMAY HEKOTOpble 0b6cToATeNb-
CTBa, KOTOPble BbIXOAAT 3@ PaMK/ lpUANYecKomn
AOTMaTUKW.

B nepByto ouepeab cnefyeT yumTbiBaTb, Kakol
MOXeT ObITb OTBETHaA SKOHOMMYECKasa peaKkLua Tex
Cy6beKTOB, Ha KOTOPbIX 6yAyT BO3N0KEHbI HOBblE
puckun. Kak cnpaBeanvBo oTMeyaeTca cneumanm-
CTaMu, HeNb3A OAHMM Pa3oM nepeksafbiBaTb BCe
PUCKM YObITKOB OT MPMMEHEHUA HOBbIX TEXHONIOTUN
Ha X pa3paboTUMKOB, TaK Kak B TaKOM Cilyyae OHU
NoTepAIOT BCAKNI MHTEPEC B NPOAOIXKEHNN CBOEN
peaTenbHocTn'. bonee Toro, nepenoXxeHne puckos
Ha IT-komnaHuu 6yaeT coegnHATLCA eLle U C Tpya-
HOCTAMU MO OLieHKe pa3mepa TaKumx YObITKOB. A 3T0,

7 Collin F. Maritime Product Liability at the Dawn of
Unmanned Ships - the Finnish Perspective // University of
Turku, Faculty of Law Research Paper Series. 2018. No. 2.
P.3.

' Veal R, Ringbom H. Unmanned Ships and the International
Regulatory Framework // The Journal of International
Maritime Law. 2017. No. 23(2). P. 116-117.

' UnTepBsblo ¢ AnekcaHgpom CasenbeBbim // XypHan PLLUYIM.
2019.N2 2. C. 25.



B CBOIO 0Yepefb, MOXET NPMBECTM MO0 K HEBO3-
MOXHOCT/ CTPaxXOBOrO MOKPbITUA TaKUX PUCKOB,
NM6BO K CIINLLKOM BbICOKUM CTPAaXOBbIM MPeMUAM,
HenogbeMHbIM 1A pa3paboTumkos MO~

CnepoBaTtenbHoO, He06XxoAMMO HanTK 6anaHc
MeXay NonHo 6e30TBeTCTBEHHOCTbIO pa3paboTym-
Ka 10 1 ero abcontoTHOM OTBETCTBEHHOCTbIO 3a JIt0-
6ble HefoueTbl, HYXHa Hekas auBepcudrKaumns
OTBETCTBEHHOCTU CPEAN YYaCTHMKOB pbiHKa?'. Mo-
3TOMY Ka<eTcA pa3yMHbIM UCMOMNb30BaTb CTaHAApPT
BWHOBHOW OTBETCTBEHHOCTW IT-KOMNaHWN nepeg,
TPETbMMU ILEAMM — TOYHO TaK XKe, Kak npegnara-
eTcA Aenatb B LieJIOM CO BCeMM pa3paboTunkamm
CUCTEM UCKYCCTBEHHOIO MHTeNNeKTa?,

MpepcTaBnAeTca, YTo ANA POCCUNCKOro npasa
Takoe peLueHvie byaeT He TONbKO cbanaHCMpoBaH-
HbIM, HO 1 OTHOCUTEJTIbHO NMPOCTbIM A1 peanu3aunm
B paMKax TeKyLlero perynupoBaHusa. OueBnaHo,
CT. 1095 TK PO B onncaHHON cuTyaumnm Henpwm-
MEHUMA, MOTOMY YTO UCKYCCTBEHHbIN MHTEIEKT
Kak MUHUMYM NpuobpeTaeTca CyfoBnageNbLem
B KOMMepuecKunx uensax. CnegoBaTtenbHO, HY»KHO
1CNosib3oBaTb 06LMe NpaBuia o aenukTe (cT. 1064
K P®). KaxeTca pa3ymHbIM, YTO BMHaA pa3paboTumka
MO npe3tomumpyeTcs, e yYnTbiBaTb, YTO eMy Kak
npodeccroHany AOMKHO ObITb NpoLle NPoAeMOH-
CTpUPOBaTb NPOABNEHNE JOKHOWN 3a60TNNBOCTY
N OCMOTPUTENIbHOCTU NpPY CO3AaHUN LUPPOBOro
npoaykKTa.

Bo3morkHO, B KauecTBe fOMOSTHUTENIbHOTO 6anaH-
Cupa 34ecb BbICTYNUT N3BEeCTHaA 06beKTUBM3aL s
BVHbI B POCCUIACKOW CyaebHON NpakTmKe no npuin-
HeHuo BHeJOroBOPHOro Bpefa. [pakTnuecku Bcer-
[a ANAa NpuBneYeHna npegnpyvHMMaTensa K oTBeT-
CTBEHHOCTW JOCTAaTOYHO YCTAaHOBMIEHNA NPOTUNBO-
npaBHOCTY, Bpeda u cBA3n Mexay Humn?=. Mpasaa,
N TaKOe MONOXKEHNE MOXKET ObITb 0OBEKTOM Kpu-
TUKW, BeAb AeKNapaTMBHO BUHOBHOWM OTBETCTBEH-
HOCTbto pa3paboTumkos MO 6yneT NpPUKpbIBaTbHCA
peanibHO CTpOoras v U3ULHAA OTBETCTBEHHOCTb.

I11. CTATbM

OpHako npobriema 3aKnYaeTca B TOM, YTO CIIOKHO
NpeAcTaBUTb MEHbLUNIA CTaHAAPT NOBEEHNA pa3-
pabotumkos 0. B Takom ciyyae octaeTca ynosaTb
Ha CMArYeHne NOAXo40B POCCUMICKMX CYOOB K Kpu-
TEPUIO BMHbI N HA PeasibHbIA YYeT 3TOro Kputepusa
Npu peleHnn KOHKPETHbIX Aen.

O HeoHO3HAYHOCTK BOMPOCA CBUAETENbCTBY-
0T 1 COOTBETCTBYIOLLME eBPOMNENCKNe NccnenoBa-
HUA. VIx aBTOpbl C CamMOro Havana oTTajIkMBaloTCA
B PaCCy>KAEHNAX OT HECKONbKO MHOW HOPMaTUBHOM
OCHOBbI, KOTOPasA BKJIIOYaeT HaLMOHaNbHOe 3aKo-
HoZaTeNbCTBO O AedeKTax TOBAPOB (paboT, ycnyr)
n Oupektney CoeeTta EBponenickux CoobuecTs
ot 25 niona 1985 r. 85/374/E3C «O conmxeHnn 3a-
KOHOB, NOCTAHOBNEHUI N aAMUHNCTPATUBHbIX MO-
NOXeHWI roCyapCTB-UNEHOB OTHOCUTENIbHO OTBET-
CTBEHHOCTM 33 HEKAUYECTBEHHYIO MPOAYKLUMIO», [1aH-
Hasa [upekTunBa ABnAeTca obaA3aTenbHON AndA Bcex
cTpaH EC n EBponeickon SKOHOMUYECKOI 30HbI?,
B cooTBeTCTBMN C HEN NPON3BOAMUTENN HECYT CTPO-
ryl0 OTBETCTBEHHOCTb 3@ KaYeCTBO BbIMyCKaeMbIX
nmun ToBapos (strict product liability). Mpn sTom
B 6GONbLUNHCTBE NCCNefoBaHN fenlaeTcsa BbiBOS,
YTO NMPUIMEHEHME TAaKOrO CTaHJapTa OTBETCTBEHHO-
¢ B cdepe paspaboTku MO ans aBTOHOMHBIX Cy0B
6yneT afeKkBaTHbIM peLleHeM BbllLeonMCaHHbIX
npoTuBOpeunin®, Hekotopble aBTOpPbI 11 BOBCE NpU-
3bIBAlOT K OCBOOOXKAEHWIO OT OTBETCTBEHHOCTY Bfa-
Jenbla CyiHa BCeraa B Clyyae NpuYnHeHnA Bpeaa
cyry6o no ownbke co3patend MNO%*.

Bnpouem, B gpyrmx paboTtax BblCKa3biBaloTCA
COMHEHUA OTHOCUTENbHO NMPUMEHEHUS CTPOrol
OTBETCTBEHHOCTV NPOM3BOANTENA TOBAPOB K IT-
KomnaHuaAm B cpepe aBTOHOMHOIO CYyOXOACTBa.
Bo MHOrom 3TO CBAA3aHO C 3aTAXKHbIMMK CrlOpPamMu
O TOM, NMPUMEHAETCA N1 YNoMsaHyTas [JupeKkTrBa
CoBeTa EBponelickux CoobLecTB K TaKUM HOBbIM
BMAAM NPOAYyKL MM, Kak CUCTEMbI UCKYCCTBEHHOTO
nHTennekta?’. [laxxe cpeam paboT No aBTOHOMHOMY
CY[OXOACTBY eCTb KakK Te, B KOTOPbIX NpU3HaeTcs

2 Analysis of Regulatory Barriers to the Use of Autonomous
Ships. Final Report / Danish Maritime Authority. Copenha-
gen, 2017.P.87; Collin F. Op cit. P. 23.

21 UHTepBbto ¢ AnekcaHgpom CaBenbeBbiM. C. 26.
2 Tam xe.

3 Cmapyesa K0.B. TpuHUWUN BUHbI U OTBETCTBEHHOCTb
3a Bpef, NPUUYNHEHHDBIN NCTOYHUKOM MOBbILLIEHHON onac-
HocCTK // ONbITbl LUBMANCTAYECKOTO UccnenoBaHus: Coop-
HUK cTaTten / Pyk. aBT. konn. n oTB. ped.: A.M. WnpenHar,
H.B. Lep6akoB. Bbin. 3: cnewumanbHblii BbIMYCK K 06uneto
npodeccopa EBreHus Anekceesuua CyxaHoBa. M.: CtaTyr,
2019. C. 336.

2 Lee T.K. Liability of Autonomous Ship: The Scandinavian
Perspective: Master Thesis. University of Oslo, 2016. P. 24.

% Kuro J. Maritime Product Liability. The Case of Unmanned
Vessels: Master Thesis. University of Oslo, 2018. P. 28, 30;
Lee T.K. Op. cit. P. 25; Deketelaere P. Op. cit. P. 93; Osmo I.L.
Shipowner’s Liability for Unmanned Ships. Can Existing
Legislation Handle the Challenges of the Future? Master
Thesis. University of Oslo, 2017. P. 24-25.

% Osmol.L.Op.cit. P.43.

% Gosch H. Legal Analysis of Collision Liability in the Context
of Unmanned Shipping: Graduate Thesis. Lund University,
2019.P. 56-59.
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oxBaT [JpeKTNBON NporpaMmmHoro obecrneveHnn?,
TaK U gpyrue, rae roBopuTCcA O HEBO3MOXKHOCTU ee
pacwmpuTeNbHOro NPUMeEHEHNA?,

B nto6om cnyyae NOHATHO, UTO ecnv Npu 0bcre-
[lOBaHWM CygHa nocsie NPUYNHEHNA UM Bpeaa Bbl-
ACHUTCA, YTO C60A B NPOrpaMMHOM obecneyeHnn
MO>KHO OblNo N36exaTb NOCPeACTBOM PEMOHTA
VNN noaaep kaHnst Haanexalero cCoctToaHuA (Ha-
npumep, NyTem YCTaHOBKMN COOTBETCTBYHOLMUX 06-
HOBNeHN*®), To OTBETCTBEHHOCTb AO/XKHA NadaTb
WCKNIUNTENbHO Ha cyaosnagensua. IMeHHo oH
HeceT 06513aHHOCTb MO NOAAEPXKAHWUIO CyHA U ero
MEXaHM3MOB B YC/IOBUAX, OTBEYAOLLNX BCEM CTaH-
fapTam. AHanoOrMYHbIN BbIBOL CNpaBegivnB AnA
CnyyaeB MPOTMBO3aKOHHOMO UCMOJIb30BaHUA Cy-
LOBnagesnbLeM CBOero cygHa’'.

HakoHel, B cBA3M C BblCKa3aHHbIM BO3HUKaeT
CnepyoWnii BaxkHbI Bonpoc. byget nu paspabort-
UMK UMETb MPABO Ha Te Xe OorpaHNYeHns oTBeT-
CTBEHHOCTW, KOTOPbIMA B COBPEMEHHOM MOPCKOM
npaBe akTMBHO NOJb3yTCA cyfoBnagenbLbl? Kak
OTMeuaeTca B InTepaType, 30ecb BO3HMKAeT HeKo-
TOpoe NPoTMBOpeYre, NOTOMY Kak obLyme npasuna
0 MOJIHOM BO3MeELLEHNM Bpeaa NPUXoanTca nprume-
HATb B OTPaCau, Fae CyLecTByeT AaBHAA Tpaguumna
OrpaHNYeHNA OTBETCTBEHHOCTI®?,

OTnpaBHOM TOYKOW AnA OTBETA Ha 3TOT BOMPOC
MOTYT NOCAY»KUTb HOPMbI raBbl XXI KTM PO. 31u
HOPMbl OCHOBaHbl Ha NONIOXeHUAX KoHBeHU UK
06 orpaHMYeHNn OTBETCTBEHHOCTU MO MOPCKUM
TpeboBaHuaM 1976 . (nanee — KoHBeHUUs 06 orpa-
HUYeHun 1976 r.).

C ogHoM cTopoHbI, cornacHo nogn. 1 nm. 1 ¢t 355
KTM PO nog orpaHuyeHne oTBETCTBEHHOCTM Nopj-
nagatT, B YaCTHOCTU, Ntobble TpeboBaHMA BCrea-
CTBYE MOBPEXAEHUS MOPTOBbLIX COOPYKEHWIN, KOTO-
poe NpPoun30LLI0 B MPAMON CBA3U C SKCMyaTauunen
cyaHa. Npy 3ToOM B KOMMEHTapuaAX crpaBeainBo
o6pallaloT BHMMaHMe Ha C/loBa «B MPAMOW CBA3U
C 3KCnnyaTaumen cygHa». YKasblBaeTcs, YTO OHU
«HeCKONbKO pacwmpunu chepy nprMeHeHns 3Toro
NoAnyHKTa, C TeM YToObl OH BKJItOYan 1 TpeboBaHus,
CBAA3aHHble C AeCTBUAMN BHE CyHA U He BbiTe-

% 0Osmo l.L. Op. cit. P. 24-26; Deketelaere P. Op. cit. P. 91.
2 Ringbom H. et al. Op. cit. P. 180; Kuro J. Op. cit. P. 16.

30 TMpaBoBble acmneKTbl NCMOSIb30BAHUA NCKYCCTBEHHOTO UH-
TenneKTa: akTyasbHble NPo6sIeMbI Y BO3MOXHbIE PeLIeHNS:
Hoknag HAY «BLLUS». C. 16-18; unu — no aHanoruu c becnu-
NIOTHbIMU aBTOMOGMAAMU — cM.: Yxxeay Jlu, CyHey M. YKas.
cou. C.52.

3 Osmol.L. Op. cit. P. 26.

32 Collin F. Op. cit. P. 12.
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KalowWyMuy 13 yrpaeneHna cygHom»*, Kak MOXHO
3aMeTUTb B 3apyOeXkHbIX MCTOUYHMKAX, M3-3@ TaKOro
paclIMpPUTENBHOIO TOJIKOBAHUA KaxeTcs, UTo KoH-
BeHUUs 06 orpaHuveHun 1976 r. gosxKHa nprme-
HATbCA U K eNINKTHOW OTBETCTBEHHOCTM 3a iedek-
Tbl B NpOrpammHom obecneyeHnt aBTOHOMHOIO
cynHa’.,

OpHako cornacHo n. 1 1 2 ct. 354 KTM PO mop-
CKne TpeboBaHNS MOTyT OblTb OFPAHUYEHBI NP
npeabABNEHUN NX K CyfoBnagesbLy, CTPaxOBLUMKY,
cracaTeso U NMnuam, 3a AencTeme unm besgencremne
KOTOpPbIX OTBEYAIOT Cy0BIaZieNeL] U CTPaXOBLUUK.
Hun KTM PO, H KoHBeHLUst 06 orpaHuyeHnn 1976 .
He yCTaHaBNMBAIOT NepeyeHb L, 3a KOTOPbIX OTBe-
YyaeT cyfoBnageneL, a NOTOMY B pa3HbIX OPUCANK-
umAx 3Ta GOPMyNMPOBKA HAMOMHAETCA Pa3INYHBIM
cofeprkaHvem. B poccniickom npaBe OHa TONKyeTcA
Y3KO — CUMTAETCA, YTO peyb NaeT N1llb O 3awuTte
paboTHMKOB 1 areHTOB cygoBnagenbua®®. AHano-
rMYHbIM 06paszom B OuunaHamn n Hopeerum cy-
LlOBnajesneL, OTBeYaeT 3a TPETbUX ML, TONIbKO B TOM
cinyyae, eCnivi BbinosnHaemas nmu pabota nonagaet
B €ro «TUNUYHyto 0bnacTb geatenbHocTU»*S, EgBa nu
K TaKOW «06M1acTv» MOXXHO OTHECTU CO3aHNe CIOX-
Horo IT-npogyKTa — NCKYCCTBEHHOrO UHTENNEKTa.
Ckopee B Hee OyayT nonagaTb feNCTBIA, HaNpUMep,
NpOorpamMmmncTa, KOTOPbIV NPUBIEYEH BafesbLem
AaBTOHOMHOTIO CYAiHa A1l YCTaHOBKU OOHOBREHNIA
KOMMbIOTEPHOWN CUCTEMbI, UNN AENCTBUA OUCTAH-
LIMOHHOTO ornepaTtopa NonyaBTOHOMHOrO cyaHa®’.

CnepoBatenbHO, NO MeHbLUel Mepe de lege lata
TpeboBaHMA TPeTbUX NuL K paspaboTurkam MO
He 6yayT noAnagaTtb MO OrpaHNYEHNA OTBETCTBEH-
HOCTM NO MOPCKMM TpeboBaHUAM. Tak AN UHave
K aHaorMyHoMy BbIBOAY NPUXOAUT U 60bLUMHCTBO
3apy6exHbIX aBTOpoB3E,

OcCHOBHbIe BbiBOADbI
Takmm 0bpa3om, MOXKHO cenaTb cliegyolme

BbIBOAbl 06 OTBETCTBEHHOCTU Cy[OB/aAeNbLa
n paspaboTumka MO 3a NpuunHeHne Bpeaa aB-

3 KommeHTapui kK Kogekcy ToproBoro mopennasaHus Poc-
cunckon Qepgepauynn. C. 348 (aBTOp KOMMeHTapua —
J1.M. Eropos).

3 Collin F. Op. cit. P. 13.

3 KommeHTapuin k Kopgekcy Toprosoro mopennasaHua Poc-
cuinckon Oepepaymm. C. 347.

% Collin F. Op. cit. P. 14.
37 Van Hooydonk E. Op. cit. P. 419.

38 Deketelaere P. Op. cit. P. 90; Lee T.K. Op. cit. P. 23; Collin F. Op.
cit. P. 14.



TOHOMHbIM CYAHOM OOBEKTY MHOMY, YUeM Apyroe
MOPCKOe CyAHO.

MepBbIM 1 FABHbIM JINLOM, Ha KOTOPOE B TakoW
CMTyaumnmn JosiHa ObiTb BO3/10’KEHA OTBETCTBEH-
HOCTb, ABNAETCA CyAoBnajeney Kak Bnagene nc-
TOYHMKa NOBbIWEHHON onacHocTL®*®. Mpu 3ToM Co-
XPaHAT CBOI CUNY KaK TPaaMLMOHHbIe NoAaXoabl
K onpegeneHuto UMO n ero Bnagenbua, Tak 1 oc-
HOBHble AOBOAbI B NMOJIb3Y BO3/IOXKEHMA HA TAKOro
Bnagesnbla OpemMeHn CTPOron OTBETCTBEHHOCTMU.

B cBoto ouepenb, paspaboTunk MO moxeT oT-
BeuyaTb 3a BO3HMKLIVIE B aBTOHOMHOM CyfiHe c6om
HapAdy C cyaoBnagesnbLem. JTO CTaHeT ecTeCTBeH-
HbIM OTpPa)KeHUem NpUHLKUNa OgHOBPEMEHHOIO
nepexofa K X03ANCTBYIOLWMM Cy6beKkTaM He TONb-
KO NpubbInel OT UX AeATeNIbHOCTA, HO U MPUCYLLNX

3% AHanorunyHble BbIBOAbl AN 6ENbrminckoro npaBonopag-

Ka, Ho 6e3 geTanbHoro o60CHOBaHMA CM. B pabote: Dekete-
laere P. Op. cit. P. 89.

I11. CTATbM

TaKoW AeATeNbHOCTU PUCKOB. B TO e BpemsA BnosHe
BEPOATHO, UTO B OOMBLUMHCTBE ClyyaeB byaeT umeTb
MeCTO NULLb perpeccHoe TpeboBaHve cygoBnasenb-
La NpoTuB pa3paboTumKka, OCHOBaAHHOE Ha JOro-
Bope mMexay HUMu. OgHako K IT-KkomnaHnum moxet
6bITb MPeabABNEH TakXe U NPAMON UCK TPeTbMX
nuny Ha ocHoBe cT. 1064 TK PO. 3geck 6ynyT npume-
HATbCA NPUHLMN BMHbI U NPE3YMMLMA BAHOBHOCTY
AennHkBeHTa. [1py 3TOM pOCCMNCKUM CyAam HYXKHO
6onee B3BeLIEHHO NOAXOAUTb K BUHE KaK KpUTepuio
OTBETCTBEHHOCTU pa3paboTumkos 0. B Kaxkgom
Cnyyae BaXkHO NPUHMMaTb BO BHUMaHME KaK YacT-
Hble, TaK 1 00LMe AN1A OTpac/v NOCNeCTBUS NpU-
BIEUEHUA NTMLA K OTBETCTBEHHOCTU. Pa3paboTumkam
e crefyeT yumTbiBaTb, YTO MPY BO3JIOMEHNN Ha HUX
OTBETCTBEHHOCTM OHW HE CMOTYT BOCMO/b30BaTbCA
TEMU e OrPaHNYEHUAMN MO MOPCKUM TpeboBa-
HNAM, KOTOPbIe B HaCToALLee BpeMa YCTaHOBMEHbI
B MONb3y CyAOBNagenbLes. ®
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Autonomous Shipping in Russia:
Tortious Liability of Shipowners
and Software Developers. Part 1

1. Introduction

The problem of the allocation of liability between the shipowner and the software developer in case
of harm to third parties due to an error of the artificial intelligence of an autonomous vessel presents
a serious challenge for private maritime law. There are mainly two possible situations here: 1) infliction
of loss without a ship collision; 2) infliction of loss due to a ship collision. This article, being based on
Russian law, is concerned with the first case. The author comes to the conclusion that the shipowner bears
under all circumstances the non-contractual liability as the possessor of a source of increased danger
(autonomous vessel). Further allocation of losses is most likely to be provided for in the contract between
the shipowner and the software developer. At the same time, the injured party is entitled to bring a claim
directly against the software developer if the latter committed faulty actions when creating an IT product.
Moreover, de lege lata such a developer is not entitled to limitations of liability under the maritime law
in force. The results of this article will be useful primarily for shipowners, IT companies and other leading
market players — pioneers of autonomous shipping.

It is not difficult to imagine somewhere in the ocean a ship operated
remotely, with no crew aboard at all... It is entirely possible that in the dis-
tant future the captain’s workplace will move to some centre ashore

Schonknecht R. et al. Ships and Shipping of the Future, 1973’

(unmanned) shipping. The gist of this technology
is the performance of standard operations by the
vessel — mainly navigating from port A to port B -
in the absence of any crew aboard.

At the same time, the category of autono-

ne of the latest trends in the maritime industry
is the development of so-called autonomous

mous vessels can be divided into two subspecies:
a semi-autonomous vessel and a fully autonomous

Schénknecht R. et al. Schiffe und Schiffahrt von morgen.
Verlag Technik, 1973 (author’s translation from German).



vessel. This classification is not exhaustive, but it has
already been established in foreign literature and
has proved its sufficiency when discussing the legal
challenges of autonomous shipping.

A semi-autonomous vessel is a vessel that is con-
trolled to some degree remotely by people who
are not aboard such a vessel. Moreover, the vessel
can also be controlled from another vessel (for ex-
ample, as part of icebreaker or dredger convoys)2.
Artificial intelligence can take part in the handling
of a semi-autonomous vessel, but some human con-
trol - of a remote operator — remains here. On the
contrary, a fully autonomous vessel means a vessel
whose movement is not specifically monitored by
anyone - this vessel is under the absolute command
of artificial intelligence (Al).

The key topic of foreign researches on private
law challenges of autonomous shipping is the lia-
bility for the tortious acts. Such liability may arise for
two main reasons: 1) error of a remote operator in
case of a semi-autonomous vessel; 2) malfunction
of the software of a fully autonomous vessel or (less
often) a semi-autonomous vessel.

However, it has been repeatedly pointed out in
the literature that in case of an error of the operator
of a semi-autonomous vessel, there should be no
unique problems when compensating the respec-
tive losses. It is connected to the similarity of the
legal status of remote operators and the status of
the traditional crew of a vessel®. In addition, the very
chance of human error, even in case of a semi-au-
tonomous vessel, is to be reduced greatly due to
the capabilities of computer systems.

In contrast, if an error of artificial intelligence and
the resulting harm to a third party raises a number
of questions in regard to the tortfeasors and the
allocation of liability among them.

At first glance, it seems that the tortfeasor here is
the one who controls the ship - that is, artificial in-
telligence (software). However, does not such a de-
cision mean that the injured parties will be de facto
deprived of compensation for the damage caused?
It is so at least because Al today is fundamentally
not subject to tortious liability (as well as to any
liability at all).

2 A-Navigation Conference of the Ministry of Transport of the
RF and the IMO // https://www.youtube.com/watch?v=2D-
CAJ-CST1KM&t; FSUE “Rosmorport” started trials for the
project of unmanned navigation // https://portnews.ru/
news/304729/.

3 For instance, see Van Hooydonk E. The Law of Unmanned
Merchant Shipping: an Exploration // The Journal of Inter-
national Maritime Law. 2014. No. 20. P. 419-420.

I1l. ARTICLES

Perhaps then the software developer should be
held liable as the creator of the object (in the broad
sense of the word) that has been a source of harm?
However, how fair would that be from the point of
the foreseeability and remoteness of harm? And
what should be the answer if the error is not related
to the faulty actions of the developer?

Finally, liability can be imposed on the shipown-
er as the main user of an autonomous vessel and the
beneficiary of the activities that such a vessel carries
out. However, the shipowner did not create and
(most likely) did not even train the Al, he is not an
expert in the relevant technologies at all. Moreover,
perhaps it is why the shipowner has chosen a vessel
with advanced software - to avoid or reduce his
losses due to improper control of the vessel.

Therefore, tortious liability in case of a malfunc-
tion of the software of an autonomous vessel be-
comes a pressing issue for private maritime law.
There are two most likely grounds on which such
liability may arise:

1) infliction of loss to an object other than
a vessel;

2) collision with another ship.

This article is devoted to the first case - that is,
tortious liability for infliction of harm not to a ship
but to any other object, under Russian law. Firstly,
the liability of the owner of the autonomous vessel
will be defined, and then the liability of the software
developer.

2, Tortious Liability if There is No Ship
Collision

2.1. Liability of the Shipowner

As it was pointed out in the literature, the most
common example of a tort commited by a vessel
without a collision with another vessel is damage
to port facilities. As a rule, it is a case of a collision
at low speed and with a modest loss of property
(although sometimes it reaches millions of dollars).
The legal relations arising from that are governed by
the norms of national law (lex loci delicti commissi)*.

Consequently, in case of a malfunction in the
software of an autonomous vessel and infliction of
harm to facilities of a Russian port, the respective
liability will be governed by the norms of the Civil
Code of the Russian Federation (CC RF). Until now

4 Gutsulyak V.N. Russian and International Maritime Law (Pub-
lic and Private). P. 195 (“ConsultantPlus” System).
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it has been generally recognised that in such cases
Article 1079 of the CC RF on the infliction of harm
by a source of increased danger (hereinafter also
referred to as SID) is to be applied - the shipowner
shall be freed from liability only if he proves that
the harm arose as the result of force majeure or the
intent of the victim?.

In addition, a source of increased danger is usu-
ally understood in literature and in case law to mean
activity with increased danger or with the usage of
a particularly dangerous object (or as this object
itself), which is associated with the impossibility of
full or permanent human control over such activity
(such an object)®.

However, in the course of the development of
autonomous shipping, several important issues may
arise in regard to the application of provisions on
sources of increased danger to autonomous vessels.
Each of them should be considered separately.

I. Is an autonomous vessel a source of in-
creased danger?

It should be noted that one of the main advan-
tages of autonomous vessels is a reduction in the
number of accidents and incidents at sea. It is relat-
ed to the fact that statistically approximately 80% of
incidents are associated with intentional or (more
often) negligent actions of people’. In other words,
an increase in the safety of activities is reached
because of a decrease in human control over it.
A contradiction stands out here: from the point of
classical tort law, an autonomous vessel is a source
of even greater danger compared to an ordinary
vessel; on the contrary, the real chance of an acci-
dent due to a computer error is tens and hundreds
of times less than due to human negligence.

It seems that the key to the problem resides
in the answer to the question of how soon after
the alleged spread of artificial intelligence it will
be possible to confirm a really drastic change in
the difference between the security level of hu-

> Kalpin A.G. in: Commentary on the Merchant Shipping Code
of the Russian Federation. 2" ed., rev. and suppl. / Ed. by
G.G. Ivanov. P. 215 (“ConsultantPlus” System).

¢ Yagelnitsky A.A. in: Civil Law: Textbook: in 4 Vols // Ed. by
E.A. Sukhanov. 2" ed., rev. and suppl. Moscow: Statut,
2020. Vol. 4: Certain Types of Obligations. P. 508-509; § 2
of sec. 18 of The Resolution of the Plenum of the Supreme
Court of the Russian Federation “On the application by
courts of the civil legislation governing the relations ac-
cording to obligations arising from infliction of harm to life
or health of the citizen”, dated January 26, 2010, No. 1.

7 Deketelaere P. The Legal Challenges of Unmanned Vessels:
Master Dissertation. Universiteit Gent, 2017. P. 20-22.
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man activity and the security level of Al activity. As
has been repeatedly pointed out in the literature,
software algorithms “are notable for a high degree
of complexity which makes them an obscure sys-
tem (a “black box” in the technical literature) even
for the developer”. One can check the meaning
and accuracy of Al calculations only by complex
technical methods®. This leads to a high degree of
unpredictability of Al decisions and an increase of
the risk of errors at the first stages of its application
(the training period). No less important implication
is the lack of real opportunities for the captain, crew
and shipowner to identify and prevent defective Al
calculations in advance’.

Therefore, at the first stages of the autonomous
vessels use, a dramatic increase in the safety of
navigation may be slightly late. Then the modern
interpretation of a seagoing vessel as a SID will cor-
respond enough to the danger to those around that
stems from an autonomous vessel.

Il. Is the owner of an autonomous vessel the
owner within the meaning of Article 1079 of the
CCRF?

A curious opinion was recently expressed in the
literature that the harm caused by autonomous ve-
hicles (cars were meant) “may differ fundamentally
from the harm caused by usual vehicles”"". Accord-
ing to the authors, if it comes to a high degree of
autonomy of the vehicle, then it is not possible to
insist on the infliction of harm by the owner of the
SID. It is associated with the fact that the owner of
the autonomous vehicle is always only the passen-
ger therein (like a customer in a taxi), he does not
actually control the movement of the mechanisms
of the car. Meanwhile, in order to hold a person li-
able as a SID owner, it is necessary that the loss is
inflicted when this owner carries out activities that
create increased danger. Consequently, Article 1079
of the Civil Code shall not be applicable to torts
committed while the operation of autonomous
vehicles. Nevertheless, the authors leave the prob-
lem of retaining the burden of strict liability on the

8 Gavrilov V.V, Dremlyuga R.I. Key Issues of International Legal
Regulation of Autonomous Maritime Navigation // Moscow
Journal of International Law. 2020. No. 2. P. 69.

°  Ringbom H. et al. Charting Regulatory Frameworks for Mari-
time Autonomous Surface Ship Testing, Pilots, and Com-
mercial Deployments / Ministry of Transport and Commu-
nications. Helsinki, 2020. P. 22.

1 lbid.P.172.

" Jewoo Lee, Soon-Koo M. Delictual Liability for Harm Arising
From Autonomous Vehicles // Statute. 2020. No. 3. P. 51.



owners of autonomous vehicles at the discretion of
the legislator (legal policy)'%

These arguments are not free from shortcom-
ings. Firstly, as the authors themselves correctly
note, the Supreme Court of the Russian Federation
interprets the SID owner as any legal entity or in-
dividual who lawfully exploits a SID'3. Moreover,
the authors admit that an unmanned vehicle is
a source of increased danger. However, it is obvious
then that the very use of an autonomous vehicle
on any legal ground already makes a person the
SID owner. Generally speaking, civil law barely has
cognisance of the simultaneous existence of a SID
and at the same time absence of the owner of this
SID. Is not the meaning of the institution of SID as
the basis for imposing strict liability lost in such
a paradox?

Secondly, it seems an unnecessary sophistication
to simultaneously refuse to apply Article 1079 of
the Civil Code to autonomous transport torts and
at the same time introduce strict liability for their
owners based on other grounds. The fact is that the
institution of SID is used more flexibly in Russia than
the mentioned authors suggest. For example, it is
a known position of the Supreme Court of the Rus-
sian Federation that a person who manages a SID
only for the performance of labour or other similar
duties under an employment or civil law contract,
concluded with the real SID owner, is not deemed
as the SID owner'™.

It can be readily seen that it is difficult to affirm
in this case any direct control of the SID owner over
the operation of this SID. Nevertheless, the SID own-
er retains both his status and the burden of strict
liability. It is also possible to develop the argument
of the Supreme Court and suppose that in the case
of autonomous vessels, shipowners shall be liable
for the miscalculations of artificial intelligence in
the same way as the employer is vicariously liable
for the employee he hired'.

2 Jewoo Lee, Soon-Koo M. Op. cit. P. 52-54.

13 Paragraph 1 of sec. 19 of The Resolution of the Plenum
of the Supreme Court of the Russian Federation “On the
application by courts of the civil legislation governing the
relations according to obligations arising from infliction of
harm to life or health of the citizen”, dated January 26, 2010,
No. 1.

4 Paragraph 2 of the same section.

> Legal Aspects of the Use of Artificial Intelligence: Current
Problems and Possible Solutions. Report of the Higher
School of Economics / Under the guidance of V.B. Naumov
et al. Moscow: Publishing House of the Higher School of
Economics, 2021.P.17.
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Generally speaking, it is difficult to find another
person, apart from the shipowner, who could be
deemed as the SID owner. However, it is always
necessary to take into account a separate prob-
lem which is not specifically deliberated on in this
work - it is the distinction between the liability of
the shipowner and the registered owner of the ves-
sel for the damage caused by the vessel. It is known
that under Russian law any person who operates
a ship on his own behalf is understood to mean
a shipowner (Article 8 of the Merchant Shipping
Code of the Russian Federation (MSC RF)). That per-
son can be either a ship manager, or a ship opera-
tor, or a bareboat charterer, or any formally or sub-
stantially other participants of merchant shipping
industry. However, such an owner often does not
have any property that could be used to satisfy the
claims of the injured persons based on Article 1079
of the CC RF. Therefore, claimants usually engage
the registered owner of the vessel in the dispute as
well because the seagoing vessel can be sold profit-
ably at auction in the future. In judicial practice, the
liability is imposed on the registered owners from
time to time, even if they had absolutely nothing
to do with the tort committed. As a rule, either the
institution of a maritime lien on a ship is applied
for this purpose (Articles 367-373 of the MSC RF),
or the registered owner of the vessel is held to be
the SID owner within the meaning of Article 1079
of the Civil Code'.

2.2. Liability of the Software Developer

The second subject that may be liable for in-
fliction of harm due to the failure of the Al of an
autonomous vessel is the developer of such an Al.
Literally all foreign researches that deal with liability
for the acts of autonomous vessels also discuss the
liability of developers of software for such vessels.
Indeed, since in the future the maritime industry will
rely more on computer systems, part of the turnover
will be taken over by IT companies professionally
engaged in software development. However, the
corresponding risks associated with the malfunction
of the product they produce should also pass to
them along with the profits.

As regards the relationship between ship-
owners and software developers, these risks can

®  For instance, see Judgement of the Commercial Court of
Saint Peterburg and Leningrad Region dated July 7, 2017,
in case No. A56-80864/2016.
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and most likely will be distributed under the con-
tract. It is unlikely that there will be many pecu-
liarities here associated exactly with autonomous
vessels. It seems correct that, as the foreign authors
state, in most cases events will develop precisely
according to the scenario “compensation for dam-
age by the shipowner / his insurer => recourse /
subrogation claim under the contract with the
software developer”",

On the contrary, there is no such certainty in re-
gard to tort liability. As noted in the literature, it is
still unclear what are the conditions for software
developers'liability for harm caused to third parties.
Moreover, it is unclear whether this liability shall be
fault-based or strict'.

It seems that in general there are no obstacles
to imposing tortious liability on software develo-
pers — the only question is how strict it shall be. In
this regard, it is necessary to keep in mind some cir-
cumstances that go beyond the legal dogmatics.

The first thing to consider is what the possible
economic response of those entities that will bear
new risks might be. As rightly pointed out by ex-
perts, it is undesirable to transfer all the risks of loss-
es from the use of new technologies to their deve-
lopers at once, because in this case they will lose any
interest in continuing their activities'. Moreover,
the transfer of risks to IT companies will also create
difficulties in assessing the scope of such losses. And
this in turn may lead either to the impossibility of in-
surance coverage of such risks or to extremely high
insurance premiums which will be unaffordable for
software developers®.

Consequently, it is necessary to find a balance
between the full irresponsibility of the software
developer and his absolute liability for any defects,
some kind of diversification of liability among mar-
ket participants is needed?'. Therefore, it seems rea-
sonable to use the standard of fault-based liability
of IT companies towards third parties — just as it is

7 Collin F. Maritime Product Liability at the Dawn of Unmanned
Ships - the Finnish Perspective // University of Turku, Faculty
of Law Research Paper Series. 2018. No. 2. P. 3.

'® Veal R., Ringbom H. Unmanned Ships and the International
Regulatory Framework // The Journal of International Mari-
time Law. 2017. No. 23(2). P. 116-117.

% Interview with Alexander Savelyev // Journal of the RSPL.
2019.No. 2. P. 25.

2 Analysis of Regulatory Barriers to the Use of Autonomous
Ships. Final Report / Danish Maritime Authority. Copenha-
gen, 2017.P.87; Collin F. Op cit. P. 23.

21 Interview with Alexander Savelyev. P. 26.
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proposed to do in general with all developers of
artificial intelligence systems?2

It appears that for Russian law such a solution
would not only be balanced but also relatively
simple to implement within the framework of the
current regulation. Obviously, Article 1095 of the
CC RF is not applicable in the situation described
at least because artificial intelligence is bought by
the shipowner for commercial purposes. Therefore,
it is necessary to use the general tort law provisions
(Art. 1064 of the CC RF). It seems reasonable that the
fault of the software developer is presumed given
that it should be easier for him as a professional to
demonstrate the exercise of due care and prudence
in creating a digital product.

Perhaps the well-known objectification of fault
in Russian judicial practice in the field of torts will
serve here as an additional balancer. It is almost
always a case that to impose liability on an entre-
preneur it is actually enough to establish illegality
(wrongfulness), harm and the connection between
them?. However, even such a proposal may be sub-
ject to criticism since the formally fault-based liabili-
ty of software developers will serve as the shelter for
actually strict and excessive liability. Unfortunately,
the problem here is that it is difficult to propose an
easier standard of conduct for software developers.
In this case, it is possible only to hope that Russian
courts will soften their approaches to the criterion
of fault and that this criterion will be taken into ac-
count when resolving specific disputes.

The ambiguity of the issue is evidenced by
the relevant European researches. From the very
beginning, their authors build on a slightly differ-
ent regulatory framework, which includes national
legislation on defects of goods (works, services)
and Directive 85/374/EEC of July 25, 1985, on the
approximation of the laws, regulations and admin-
istrative provisions of the Member States concern-
ing liability for defective products. This Directive
is in force for all EU countries and countries of the
European Economic Area?*. Under this Directive

2 |bid.

3 Startseva Yu.V. Principle of Guilt and Liability for Damage
Caused by a Source of Increased Danger // Experience of
Civil Law Research: Collection of Articles / Authors of the
collection and main eds: A.M. Shirvindt, N.B. Shcherbakov.
Issue 3: special issue in honour of the anniversary of Pro-
fessor Evgeny Alekseevich Sukhanov. Moscow: Statut, 2019.
P.336.

2 Lee TK. Liability of Autonomous Ship: The Scandinavian Per-
spective: Master Thesis. University of Oslo, 2016. P. 24.



manufacturers are strictly liable for the quality of
their products (strict product liability). At the same
time, it is concluded in most researches that the ap-
plication of such a liability standard in the sphere of
software development for autonomous ships would
be an adequate solution to the contradictions al-
ready described above?. Some authors even call for
exemption of the shipowner from liability always in
case of damage caused purely due to the software
designer’s mistake®,

However, other papers have expressed doubts
concerning the application of strict product liabi-
lity to IT companies in the autonomous shipping
sphere. This is largely due to the protracted debate
as to whether the EEC Directive applies to new prod-
ucts such as artificial intelligence systems?. Even
among works on autonomous shipping, there are
both those where it is acknowledged that the Di-
rective covers the software® and those where it is
said that such extensive application is not possible®.

In any case, it is clear that if a survey of the ship
after it has been damaged reveals that the software
malfunction could have been avoided through re-
pair or maintenance (e.g. by installing appropriate
upgrades)®, the liability should fall solely on the
shipowner. It is the owner who bears liability for
maintenance of the ship and its machinery in a con-
dition that meets all standards. The same conclusion
is valid if the shipowner exploited his vessel against
the law?".

Finally, the following important question arises
in connection with what has been said. Is the soft-
ware developer entitled to the same limitations of
liability that shipowners actively benefit from in
modern maritime law? As noted in the literature,
there is some contradiction here because the gener-

% Kuro J. Maritime Product Liability. The Case of Unmanned
Vessels: Master Thesis. University of Oslo, 2018. P. 28, 30;
Lee T.K. Op. cit. P. 25; Deketelaere P. Op. cit. P. 93; Osmo I.L.
Shipowner’s Liability for Unmanned Ships. Can Existing
Legislation Handle the Challenges of the Future? Master
Thesis. University of Oslo, 2017. P. 24-25.

% Osmol.L.Op.cit. P.43.

2 Gosch H. Legal Analysis of Collision Liability in the Context
of Unmanned Shipping: Graduate Thesis. Lund University,
2019. P. 56-59.

% 0Osmo l.L. Op. cit. P. 24-26; Deketelaere P. Op. cit. P. 91.
% Ringbom H. et al. Op. cit. P. 180; Kuro J. Op. cit. P. 16.

30 Legal Aspects of the Use of Artificial Intelligence: Cur-
rent Problems and Possible Solutions. Report of the High-
er School of Economics. P. 16-18; or by analogy with un-
manned cars see Jewoo Lee, Soon-Koo M. Op. cit. P. 52.

31 Osmol.L.Op.cit. P. 26.
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al rules on full recovery of losses have to be applied
in an industry with a long tradition of limitation of
liability32.

The starting point for answering the question
can be the provisions of Chapter XXI of the MSC
RF. These provisions are based on the rules of the
Convention on Limitation of Liability for Maritime
Claims, 1976 (hereinafter — the 1976 Limitation Con-
vention).

On the one hand, according to subparagraph 1
of § 1 of Article 355 of the MSC RF, the limitation
of liability covers, in particular, any claims arising
from damage to port facilities inflicted in direct
connection with the operation of a ship. Howev-
er, the commentaries rightly draw attention to the
words “in direct connection with the operation of
a ship” Itis pointed out that they have “extended to
a certain degree the scope of this subparagraph to
include claims related to acts outside a vessel and
not arising out of the operation of a vessel”®. As it
can be seen in foreign sources, it may seem due to
the aforementioned expansive interpretation that
the 1976 Limitation Convention should also be ap-
plied to tortious liability for defects in the software
of an autonomous ship3*.

However, under paragraphs 1 and 2 of Arti-
cle 354 of the MSC RF, marine claims can be limited
if they are brought against a shipowner, an insurer,
a salvor and persons for acts or omissions of whom
the shipowner or the insurer are liable. Neither the
MSC RF nor the 1976 Limitation Convention pro-
vide for the list of persons for whom the shipowner
is liable, which is why this wording is understood
differently in different jurisdictions. Under Russian
law, it is interpreted restrictively and is regarded
as referring only to the protection of shipowner’s
employees and agents?*. Similarly, in Finland and
Norway, the shipowner is liable for third parties
only if the work they perform falls within “typical
shipowner’s activity”¢. The creation of a complex
IT product - artificial intelligence — barely falls into
this “activity” This activity would rather include the
actions of, for example, a programmer who is hired
by the owner of an autonomous ship to install com-

32 Collin F. Op. cit. P. 12.

3 Egorov L.M. in: Commentary on the Merchant Shipping
Code of the Russian Federation. P. 348.

3% Collin F. Op. cit. P.13.

3 Commentary on the Merchant Shipping Code of the Rus-
sian Federation. P. 347.

36 Collin F. Op. cit. P. 14.
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puter system updates or the actions of a remote
operator of a semi-autonomous ship*’.

Consequently, at least de lege lata third party
claims against software developers are not subject
to the limitations of liability under maritime law.
One way or another, a similar conclusion is reached
by the majority of foreign authors®.

Main Conclusions

We can draw the following conclusions in regard
to the liability of the shipowner and the software
developer for damage caused by an autonomous
vessel to an object other than another seagoing
vessel.

The first and main person on whom liability
should be imposed in such a situation is the ship-
owner as the owner of a source of increased dan-
ger®. Moreover, both the traditional approaches to
the definition of the SID and its owner remain valid,

37 Van Hooydonk E. Op. cit. P. 419.

3 Deketelaere P. Op. cit. P. 90; Lee T.K. Op. cit. P. 23; Collin F. Op.
cit. P. 14.

3 Similar conclusions for Belgian law but without detailed
justification see in: Deketelaere P. Op. cit. P. 89.
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as well as the main arguments in favour of imposing
on such an owner the burden of strict liability.

In turn, the software developer may be held
liable for errors of the autonomous vessel along
with the shipowner. This would be a natural reflec-
tion of the principle of simultaneous transfer to
economic entities not only the profits from their
activities but also the inherent risks of such activi-
ties. At the same time, it is likely that in most cases
there will only be a recourse claim by the shipowner
against the software developer based on the con-
tract between them. However, a direct claim of third
parties based on Article 1064 of the CC RF may also
be brought against the IT company. The principle of
guilt and the presumption of fault of the tortfeasor
will be applicable here.

In this regard, Russian courts need to take
a more balanced approach to fault as a criterion
of software developers' liability. It is important to
take in each case into account both particular and
general consequences for the industry of imposing
liability on a person. Software developers should
take into account that in case they are held liable
they will not be entitled to the same limitations
of liability that are currently stipulated in favour
of the shipowners. =
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CredaHusna CepreeBHa [ipémoBa,
topuct AaBokatckoro Bropo «Eropos, Myruxckuin, AdaHacbeB 1 MapTHEPbI»

PacnpeaeneHme otBeTCTBEHHOCTU

33 AOCTABKY NOBpeXXAEHHOro rpysa
Mo KOHOCAMEeHTaMm, NOAroToBNEHHbIM
rpysoortnpasutenem

OpcKasn nepeBO3Ka rpy30B, ABNAACH KOMMIEKC-
HbIM MPOLLECCOM, BOBJIEKaeT MHOKECTBO NNLY;:

OT areHToB, CTUBNAOPOB 1 3KCMeANTOPOB A0 CTpa-
XOBbIX KOMMaHUM 1 6aHKOB. OfHAKO FMaBeHCTBYO-
LLiee MeCTO 3aHMMAIOT MPaBOOTHOLLEHWA, CKNaabl-
Balowmeca mMexgy rpy3ooTnpaButesiem, nepesos-
UMKOM U rpy30nonyyateniem, KaxKabll N3 KOTOPbIX
MMeeT CBOW COOCTBEHHBIN MHTepec: rpy300Tnpa-
BUTENb — B NOMYYEHMIM ONaThl 3a NOCTaBAAEMbIN
TOBap; NepeBo3unK — ppaxTa 3a [OCTaBKY rpysa,
rpy3onosyuyaTenb — TOBapa Hafexallero KauyecTsa.
B cnyyae ecnv rpys nprbbin B NOPT BbIFPY3KY,
UMes Kakne—nmbo NoBpeXaeHus, To No obLlemy
npaBufly OTBETCTBEHHOCTb 3a TaKuMe NoBpeXaeHUA
HeceT NepeBO34nK, Ha KOTOPOro BO3/naraeTca oT-
BETCTBEHHOCTb 3a COXPAHHOCTb rpy3a B Nepuop,
€ro TPaHCMOPTMPOBKM OT NOPTa NOrpy3KK A0 NopTa
BbIFPY3KN'. YKasaHHOe npaBuio obycnoBneHo Tem
dbaKToMm, UTO NepeBO3UMK, MPUHMMAA FPy3 K nepe-
BO3Ke, BblJAeT rpy300TnpaBUTesiio KOHOCAMEHT?,
KOTOPbI ABNAETCA LOKYMEHTOM, NOATBEPKAAIOLLM
3aK/loyYeHne [OroBopa NepeBo3Kn rpysa n cogep-

MyHKT 2 €T. 3 MeXayHapoLHOW KOHBeHLMA 06 yHnbMKa-
LM HEKOTOPbIX MpaBun 0 KoHocameHTe 1924 r,;n. 1 cT. 796
TKP®; n. 1 cT. 166 KTM PO.

MyHKT 3 cT. 3 MexxayHapoaHO KOHBeHUMA 06 yHUbUKa-
LI HEKOTOPbIX NPaBwsl 0 KoHocameHTe 1924 r.;n. 1 cT. 142
KTM PO.

KaLLMM ero OCHOBHble YC/TOBUA, 3, KPOMeE TOro, ya0-
CTOBEpPALWMM NpaBa rpy300TNPaBUTENS Ha FPYy3
1 GaKT nepedaun rpysa nepeBo3umKy.

NmeHHO B 06A3aHHOCTb NepeBO3UnKa BXOAAT
[AEeNCTBUA NO NOArOTOBKE U Bblaye KOHOCaMeHTa
B CBA3U C NpMeMoM rpysa Ha 6opT cygHa. OgHako
He BCeraa noTpebHOCTM KOMMepPYeCKoro o6opoTa,
06blyay, CNOXKMBLUMECA B ONPeaeneHHOM NopTy,
NI OTHOLIEHMA MEXIY YY4aCTHUKAMU MePEBO3KU
CTPOro COOTBETCTBYIOT NPaBOBbIM UCTMHAM, KOTO-
pble KaXyTcst He3bl61eMbIMMU.

Mpecnenya pasnuyHble Lenu (Kak Npasusio, 31o
CBA3aHO C HEOOXOAMMOCTbIO COKPALLEHMA CPOKOB
npoxoxaeHna GopmanbHbiX Npouenyp B NopTy
NOrpysKu), Ha NPaKTVKe rpy300TNPaBUTENN YacToO
He JOXMAATCA NMOArOTOBKM KOHOCaMeHTa CO CTOPO-
Hbl NepPeBO34MKa, He TPeOyIoT OT MOCIEAHErO €ro Bbl-
Aiaun, @ caMu NPeACTaBNAIOT NPOEKT AOKyMeHTa. [Ne-
PEeBO3UMKY OCTAETCA TONIbKO MOCTAaBUTb MOAMMUCH, TEM
cambIM «npeobpa3oBaB» NPOEKT HeNOCPeACTBEHHO
B KOHOCAMEHT, IMEIOLLI [OKa3aTeIbCTBEHHYIO CUTY.
Mpw Taknx 06CTOATENbCTBAX 3aABNEHWSA, N3NOXKEH-
Hble B NPOeKTe KOHOCAMeHTa rpy300TnpaBuUTenem,
CTAHOBATCA PpaKTamu, KOTOpbIe 3aCBULETENbCTBOBAS
nepeBo3uuK. Tak, B NpoeKkTe 06bIYHO COAEPXKUTCA
nHbOpPMaLMA O rpy3e 1 ero COCTOAHUN Ha MOMEHT
NOrpy3Ku, YTo CyLLeCTBEHHO ANA pacnpegeneHmns
OTBETCTBEHHOCTU MO JOrOBOPY NEepPEBO3KMU.
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B Takom criyyae BO3MOXHbI CUTyauuu, Korga
Mo JOKYMEHTaM rpy3 OTNPaBAeTCA B XOPOLUEM CO-
CTOAHNY, 6€3 OroBOPOK (C MO3ULMM rPy300TNpPaBu-
Tensl) OTHOCUTENbHO €ro BHELIHEro B1Aa, a B MOpT
BbIFPY3KM OH MPUOLIBAET C ABHbIMY, BUAMMBIMU
noBpexaeHuamun. He nogBepraeTca COMHEHMIO,
YTO rpy3onosyyaTenb NPU TaKNX 06CTOATENBCTBAX
MMeeT MpaBo Ha BO3MelleHue yuepba B ¢BA3U C [O-
CTaBKOW NoBpexaeHHoro rpysa. OgHako byaet nu
BMpaBe NepeBO3YMK YTBEPKAATb, YUTO COCTOAHME
rpysa 6bi10 eMy HEM3BECTHO Ha ATy BblAaun Ko-
HOCaMeHTa, NMOCKOJIbKY OH MOoMaranca Ha 3aaBie-
HUS TPY300TNPABUTENA, OTPAXKEHHbIE MOCNELHNM
B NPOEKTe TOBapOpacnopAAanTeNIbHOIrO JOKYMEH-
Ta? VIHbIMN CNOBaMK, MOXXHO N1 YTBEPXKAATb, UYTO
NPOEKT KOHOCAMEHTa, NOArOTOB/IEHHbIV FPY300T-
npaBuUTeNIeM, COAEPXKUT 3aBEPEHMA OTHOCUTENBHO
onucaHus rpysa?

BarkHO OTMETUTD, YTO KOHOCAMEHT COCTaBAETCA
Ha OCHOBaHWUM MHGOPMaLMK, NPefoCTaBIEHHON
rpy3ootnpasuTtenem. [py 3Tom oTNpaBUTENb rapaH-
TUPYET NepeBO3UNKY JOCTOBEPHOCTb TaKo MHPOP-
Mauuwn®, BmecTe c Tem, €Ciim NepeBo3UnK He BHOCUT
B KOHOCAMEHT KaKne-nnmbo oroBOpKu, Kacatwmecs
BHELLHEro COCTOAHUSA rpy3a, TO NpeAnoaraercs,
YTO rpy3 NPUHAT K NEPEBO3KE BO BHELLIHE XOPOLUEM
COCTOAHUM, COOTBETCTBEHHO, Ntobble HEeJOCTATKN
rpy3a, 06Hapy»KeHHbIe NPy ero pasrpy3Ke 1 Bblgaye
rpysononyyatento, obpasoBanncb B nepuop nepe-
BO3KMW rpysa.

OpHako 6bi10 6bl HeCcnpaBeanMBO Bo3naraTb
Ha nepeBO3YriKa OTBETCTBEHHOCTb 1 B TOM Cilyyae,
€C1 NPV NprieMe rpy3a NepeBO3YVK He MEN BO3-
MO>XHOCTV MPOBEPUTb BHELLUHEE COCTOsIHUE Tpy3a
1 COrNacuncs C ero onncaHem, NpeaoCcTaBieHHbIM
rpy300TrnpaBuTeNieM B MPOEKTe KOHOCAMEHTa.

Mexay Tem, MOCKOJIbKY Ha NepeBO3YMKa BO3-
noXeHa 06A3aHHOCTb MO Bblaye KOHOCAMEHTOB,
WUMEHHO OH fiaXke B Cllyyae NpeabaB/ieHnA NpoeKTa
KOHOCaMeHTa C OMNMUCAHNEM BHELIHEro COCTOAHUA
rpy3a Kak xopoluero o6a3aH, HaCKOSIbKO 3TO BO3-
MO>KHO, Y6eauTbCsA B BEPHOCTY NPeaoCTaBIeHHOro
OMNMcaHuA, a B CJlyvae HEBO3MOXKHOCTUN TaKON UH-
crnekumm, 06a3aTeNibHO yKa3aTb, YTO ONMCAHME rpy3a
NnpeAcTaB/ieHO FPY300TNPaBUTENEM 6€3 NPOBEPKM
nepeBO34YMKOM, MOCKONbKY BHELIHEee COCTOsAHME
rpy3a BO3MOXHO YCTaHOBUTb TONIbKO Npw ero ¢pursu-
yeckoM OCMOTpe. YKazaHHOEe HaxoOuT OTpakeHune
B cyfeOHow npakTuke. Cyaamm OTMEYAETCS, UTO MpK

3 Cratbs 142 KTM PO; n. 5 cT. 3 MexayHapoaHO KOHBEHLMA
06 yH1bUKaLMN HEKOTOPbIX MPaBUIT 0 KOHOCameHTe 1924 .
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MPUHATUM TPy3a NepeBo3UYnK 06s3aH NPOBEPUTD
TOYHOCTb 3anu1cei, CAenaHHbIX OTHOCUTENbHO YKCa
rPY30BbIX MECT, a TaKXe X MapKMUPOBKU 1 HOMEPOB,
BHELLUHEE COCTOAHNE rpy3a 1 ero yrnakoBky*.

BmecTe ¢ Tem ¢u3MuecKkmii ocmMoTp He Bcerga
ABNAETCA JOCTYNHOW onuuen gna KanutaHa cygHa
1 3aBUCUT OT paKTUYECKNX OOCTOATENBCTB B MOPTY
Norpy3Kn 1 encTBuin rpy3ootnpasutens. Tak, Ha-
npumep, rpy3 MOXKeT ObITb MPeJOCTaBEH B YMAKO-
BaHHOM Buae, 6€3 BO3MOXHOCTW BCKPbITUA yna-
KOBKW ansa ero naeHtndukaumm. B Takom cnyvae
npepnonaraeTcs, YTo KanuTtaH o6s3aH NPUHATH
pa3ymHble Mepbl MO OCMOTPY rpy3a, OfHaKO OH
He 06A3aH HapywaTb 0bOblUYHbIe NpoLeaypbl NO-
rPY3KK1 AN HAHOCUTb Bpes ynakoBKe. Tak, Hanpu-
Mep, NP PacCMOTPEHUN AeN YKa3biBaeTca, UTo
nepeBO34YNK He MMeeT peasibHON BO3MOXKHOCTH
npoBecTy NpoBepKy GpakTNYeCcKoro COOTBETCTBMUA
rpy3a, ecnuv OoH NpefoCTaBleH B KOHTeNHepe ¢ 3a-
NMOPHO-NNOMOUPOBOYHBIM YCTPONCTBOM IPy300T-
npaBuTensa’.

MNockonbKy KOHOCAaMeHT [OMKEH BblAaBaTbCA
MMEHHO MePEeBO3UYMKOM, TO OMCaHKE Fpy3a JOIKHO
6bITb YKa3aHO Ha OCHOBAHUWN OCMOTPA, NPOBeAeH-
HOro KanmTaHOM, a He ApPYrM NMLIOM, Hanpumep
rpysootnpasuTenem. M3 aToro cnepyet, uTo gaxe
€cnv Npu NoAroToBKe NPOEeKTa KOHOCaMeHTa rpy-
300TNPaBUTENIO He ObIIO N3BECTHO O COCTOSHUN
rpy3a unv oH npegnosaran ero xopollee BHellHee
cocTosiHue, 06A3aHHOCTb KanuTaHa yAoCTOBEPUTLCA
B 3TOM HUKyZa He ncye3aerT.

Kpome Toro, onucaHue rpysa, cogep»<alieeca
B KOHOCaMeHTe, Hepa3pbIBHO CBA3aHO C GaKToOM ero
BblAaun (B MOMEHT, KOrfa rpy3 norpyeH Ha 6opt
CyfHa), COOTBETCTBEHHO, Ntoboe 3asABneHe rpy3o-
OTMpPaBUTENA B MPOEKTE KOHOCAMEHTa O COCTOAHNUN
rpy3a He JOJIKHO MMeTb 3HaueHuA AnAa NepeBos-
yrKa, nbo KOHOCAMeHT Npu3BaH oTpakaTb Te dak-
TUYecKkne obCToATENBbCTBA, KOTOPbIe NMeNn MeCTo
Ha MOMEHT 3aBepLUEHMA NOrPy3KKY, a He Ha bonee
PaHHU MOMEHT.

CooTBETCTBEHHO, ONKCaHMe rpy3a, Cofepa-
Leecsa B NPOeKTe KOHOCAMeHTa, NpeACcTaBNeHHOro
nepeBO34YNKY rpy300TNpPaBUTENEM, HE MOXKET pac-

4 TocTtaHoBneHue MATHaQUATOro apbuTpakHOro anennauy-
OHHoro cypfa ot 3 anpensa 2009 r. N2 15A01-1998/2009 no ne-
ny N2 A32-27617/2008.

> CM.: nocTaHoBfeHne [lecaToro apouTpaKHOro anenniaum-
OHHoOro cyfa ot 3 ceHTAbpA 2021 . N2 10AlM-14252/2021
no geny N2 A41-28340/2021; noctaHoBneHue QAC Cese-
po-3anagHoro okpyra ot 4 mapta 2009 r. no geny N2 A56-
13408/2008.



LieHMBaTbCA UHAYe, Kak NPeAnoNoXeHne nocneaHe-
ro, a caM NPOEKT — Kak BCMOMOraTe/NbHbI JOKYMEHT,
Np13BaHHbIN OKa3aTb COAENCTBME KannTaHy B Bbl-
Jave KoHocameHTa. OgHaKo KanuTaH He JOJKEH
NPVHYMAaTb U3N0XKEHHOE B TakOM NpoeKTe 6e3anern-
NAUMOHHO 1, MPY BO3MOXHOCTN, 06A3aH NpoBecTu
CBOI COOCTBEHHYIO OLIeHKY HaKTOB, OTPaMeHHbIX
B HeM. /IHoe 6bl NprBOAMNO K CUTYaL MK, KOraa rpy-
300TNpaBuUTenb Mor 6bl NPeAoCTaBAATb K NOrpy3-
Ke MoBpeXAeHHbIV rpy3 1 BBOAWUTb NepeBo3yLKa
B 3a6ny[eHre OTHOCUTENBHO ero coctoAaHuA. Mpu
TaKux 06CcToATENBCTBAX PY300TINPaBUTENb MOT Obl
3HaTb O CyLLECTBOBABLUNX paHee MNOBPEXAEHMAX,
HO NpK 3TOM UMen 6bl BO3MOXHOCTb 13bexaTb OT-
BETCTBEHHOCTMU.

YunTbiBas BbILEN3IOKEHHOE, MEePEeBO3UYMKaM
He cnefyeT 6e3yc/IOBHO MoJsiaraTbCA Ha AaHHble,
yKa3aHHble rpy300TrnpaBuUTenemM B NpoeKTe KOHO-
CaMeHTa O coCToAHMM rpy3a. lNepeBo3unky Lene-
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CO0b6pa3HO NPOBECTU CBOW COOCTBEHHDIN OCMOTP
rpy3a, NPUIATY K 3aKJOUYEHNI0 OTHOCUTENBHO €ro Co-
CTOAHVA 1 TONIbKO NOTOM NPUHATb PELLIEHNE O TOM,
MO>KHO NN MOAMNCbIBaTb TAKON AOKYMEHT WSIN HET.
B cnyuae Hecornacua ¢ onmcaHueM rpysa emy crie-
AyeT NOAroTOBWTb HOBbI TPAHCMOPTHbIN JOKYMEHT
W BHECTW B NPeCTaB/IEHHbIV MPOEKT COOTBET-
CTBYIOLLME OFOBOPKM, YKa3aB, YTO OnucaHve rpy3a
npencTaBsieHo rpy300TNpaBuTeNieM 6e3 NPOBEPKY,
MOCKOJbKY NepeBO34K He MMeST BO3MOXKHOCTM Noa-
TBEPAUTb U ONPOBEPTHYTb AAHHYI0 MHPOPMaLMIO
B CBA3U C TEM, YTO BCKPbITME YNAKOBKM ObINO He-
BO3MOXHO WM CYLLIECTBOBAJIN VHbl€ OOBEKTVIBHbIE
NnpenATCTBMA ANA ero ocMoTpa. B cBoto ouepegb,
nonyyatensam rpy3a peKkoMeHgyeTcs He3ameanv-
TENbHO COO6LATb NEePEeBO3UYNKY O BbIABIEHHbIX
aedekTax rpysa npu ero Bbirpy3Ke uUiv B MOMEHT,
Koraa ¢u3nyeckuin ocMOTp rpysa CTan BO3MOXEH
ANA rpy3onosnyyartens. =
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Allocation of Liability for Delivery
of Damaged Cargo under Bills
of Lading Drafted by the Shipper

he carriage of goods by sea is a complex pro-

cess that involves many persons from maritime
agents, stevedores, and freight forwarders to in-
surance companies to banks. However, the main
legal relations are those between shipper, carrier,
and consignee. Each of these persons has its own
interests. The shipper’s interest is to receive pay-
ment for the goods delivered; the carrier’s interest
is to receive freight for the delivery of cargo; the
interest of the consignee is to receive the goods of
the proper quality.

If the cargo arrives at the port of discharge with
any damage, then the carrier is usually liable for
such damage since he is subject to liability for the
safety of the cargo during its transportation from
the port of loading to the port of discharge’.

This rule responds to the fact that the carrier,
when accepting the cargo, issues the bill of lading
for the shipper?, which is the document confirming
the carriage of goods contract and containing its
main terms. In addition, the bill of lading certifies
the shipper’s right to the cargo and the fact of the
cargo transfer to the carrier.

' Paragraph 2 of Article 3 of the International Convention for
the Unification of Certain Rules of Law relating to Bills of
Lading, 1924; § 1 of Article 796 of the Civil Code of the Rus-
sian Federation; § 1 of Article 166 of the Merchant Shipping
Code of the Russian Federation.

2 Paragraph 3 of Article 3 of the International Convention for
the Unification of Certain Rules of Law relating to Bills of
Lading, 1924; § 1 of Article 142 of the Merchant Shipping
Code of the Russian Federation.
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It is the carrier’s obligation to draft and issue the
bill of lading in connection with the receipt of the
cargo aboard the vessel. However, it is not always
that needs of commerce, the customs established
in a particular port, or relations between the parties
of the carriage strictly correspond to the maxims of
law which seem to be immutable.

In practice, shippers often do not wait for the
bill of lading from the carrier and do not require
the carrier to issue it, and provide the draft of the
document themselves, pursuing various goals (as
a rule, it is related to the necessity to reduce the
time which is spent on the formal procedures at
the port of loading). The carrier only has to affix the
signature thereby “transforming” the draft directly
to the bill of lading with evidential value. Under
such circumstances, the statements set forth in the
draft of the bill of lading by the shipper become
the facts confirmed by the carrier. It also includes
the information on the cargo and its condition at
the moment of loading, which is essential for the
allocation of liability under the carriage of goods
agreement.

In this case, it is possible that according to docu-
ments the cargo is sent in good condition without
any reservations on its appearance from shipper’s
view, but the cargo arrives at the port of discharge
with obvious visible damage. In such circumstances,
it is not disputed that the consignee is entitled to
compensation of losses caused by the delivery of
the damaged cargo. However, should the carrier



be entitled to argue that the cargo condition was
unknown to him at the date of the bill of lading
since he relied on the shipper’s statements stipulat-
ed in the shipper’s draft of the bill of lading? In other
words, is it possible to affirm that the draft of the bill
of lading prepared by the shipper includes assuranc-
es in regard to the cargo condition?

It is important to note that the bill of lading is
drafted on the basis of the information provided
by the shipper. In this regard, the shipper guaran-
tees to the carrier the reliability of this information?.
At the same time, if the carrier does not make any
reservations in the bill of lading in regard to the
goods'appearance, it is assumed that the cargo was
accepted to the carriage in the good external con-
dition. Therefore, any defects in the cargo detected
during its unloading and delivery to the consignee
were made during the transportation.

However, it would be unfair to impose liability
on the carrier even if the carrier did not have any
opportunity to verify the external condition of the
cargo and agreed with its description provided by
the shipper in the draft of the bill of lading.

Meanwhile, since the carrier is obliged to issue
bills of lading, it is the carrier who has to verify, as far
as possible, the accuracy of the description provided
even if the draft of the bill of lading was submitted
with the description of the cargo appearance as
a good one. If the carrier cannot inspect the cargo,
he has to indicate that the cargo description was
provided by the shipper without inspection by the
carrier since the external condition of the cargo can
only be established by its physical inspection. The
said is reflected in judicial practice. The courts note
that when accepting the cargo carrier shall verify
the accuracy of the records made regarding the
number of packages, as well as their markings and
numbers, the external condition of the cargo and
its packaging®.

However, the physical inspection is not always
an option available to the master of the vessel and
depends on the circumstances in the port of loading
and the actions of the shipper. For example, the car-
go can be presented in a package without the pos-
sibility of its opening for the identification. In this

3 Article 142 of the Merchant Shipping Code of the Russian
Federation; § 5 of Article 3 of the International Convention
for the Unification of Certain Rules of Law relating to Bills
of Lading, 1924.

4 Ruling of the Fifteenth Commercial Court of Appeal dat-
ed April 3, 2009, No. 15-AP-1998/2009 in case No. A32-
27617/2009.
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case, the master is deemed to have a duty to take
reasonable steps for inspection of the cargo, but he
does not have to violate the standard procedures
of loading or damage the package. For instance,
the courts point out that the carrier does not have
a real opportunity to verify the actual quality of the
cargo if it was presented in the container with the
shipper’s locking and sealing device®.

Since the bill of lading shall be issued by the car-
rier, the description of the cargo should be stipulat-
ed on the basis of the inspection by the master and
not by another person, e.g. the shipper. It follows
that even if the shipper was not aware of the car-
go condition when drafting the bill of lading or he
expected its good external condition, the master is
still obliged to verify that.

Furthermore, the description of the cargo con-
tained in the bill of lading is inseparably linked
with the fact of its issue (when the cargo is loaded
aboard the vessel). Consequently, any statement
of the shipper in the draft of the bill of lading on
the cargo condition should not be relevant for the
carrier since the bill of lading is intended to reflect
actual circumstances that took place at the time the
loading has been completed and not at an earlier
time.

Therefore, the cargo description contained in the
draft of the bill of lading submitted to the carrier by
the shipper cannot be regarded other than as an
assumption of the latter, and the draft itself should
be regarded as an auxiliary document intended to
assist the master in issuing the bill of lading. How-
ever, the master should not take this draft without
objections and should, if it is possible, make its own
assessment of the facts set out therein. Otherwise,
it would lead to the situation when the shipper may
have provided the damaged cargo and misinform
the carrier in regard to its condition. Under such
circumstances, the shipper might have been aware
of the existing damage but would have had an op-
portunity to avoid liability.

Taking into account the above mentioned,
the carrier should not rely unconditionally on the
statements regarding the condition of the cargo
stipulated in the draft of bill of lading. It is advis-
able for the carrier to carry out its own inspection
of the cargo, to make the conclusion in regard to its
condition, and only then to decide whether or not

® Ruling of the Tenth Commercial Court of Appeal dated
September 3,2021, No. T0AP-14252/2021 in case No. A41-
28340/2021; Resolution of the FCC of the Northwestern
District dated March 4, 2009, in case No. A56-13408/2008.
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to sign such a document. If the carrier disagrees
with the cargo description, he should draft a new
bill of lading or add appropriate reservation to the
draft provided, stating that the description of the
cargo was provided by the shipper without veri-
fication since the carrier had no opportunity to
confirm or deny this information due to the fact
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that the opening of the packages was impossi-
ble or there were any other objective obstacles to
its inspection. In turn, consignees are advised to
inform the carrier immediately of any defects of
the cargo detected while unloading or at the time
when the physical inspection has become possible
for the consignee. =



(PMA MwuHtocTa Poccun)

I11. CTATbM

Kcenna AnekcaHpposBHa CnexoBa,

cTypeHTKa 4-ro Kypca CaHkT-lNeTepbyprckoro nHctutyTa (drnvana)
Bcepoccumiickoro rocyfapCcTBEHHOIO YHMBEPCUTETa IOCTULNN

MeXXaAyHapoAHO-NpaBoBoOe
perynmpoBaHue npoTuBoAenNcTBmA
MOPCKOMY NMUPATCTBY

B cmamee paccmompeHo mekyujee cocmosHue U 0CHO8Hble NpobieMbl Mexx0yHAapOOHO-NPA80o8020
pezynuposaHus npomusodelicmaus MopckomMy nupamcmay. COesnaH 8bi1800 0 He06x00UMOCMU UMnJie-
meHmauyuu nonoxeHut KoHgeHyuu OOH no mopckomy npasy 8 YK P®. [Tomumo 3moeo, paccmompeHsi
nepcnekmuesl C030aHUs MexX0yHapoOH020 mpubyHAna no nupamcmay U c0esidH 861800, MO CO30dHUE
MeXX0yHapoOH020 NOCMOAHHO delicmaytoue2o mpubyHana no Nupamcmasy no3gosium CywecmeaeHHo
YIyduwiums cumyayuio 8 cghepe npussiedeHus K y207108HOU 0meemcmeeHHOCMU /iUy, CO8epUuIUBUIUX
akmel nupamcmea. Kpome mozo, co30aHue makozo mpubyHana obecnequm 6e30nacHocmMe Cy00xoo-
€mMea u 0oNoIHUMEsbHYI 3aWUmy KOHCMUMYUYUOHHbIX NPas 2paxoaH Poccutickoli ®edepayuu — 4/1eHo8
3Kunaxeti mop208bix Cydos, a makxe 6ydem cnocobcmeosame peanuzayuu SKOHOMUYeCKUx UHMepecos
pocculickux cy6vekmos mopa08020 MOpen1asaHus.

1. AKTYyaNIbHOCTb MeXXAyHapOHO-
NpaBoOBOro perynmpoBaHusA Npo6nembl
nupartcrBa

Memp,yHapop,Hoe NMPATCTBO OCTAETCA OAHOM
13 Hanbornee akTyaNbHbIX Npo6nem coBpe-
MEHHOro MeXAyHapoA4HOro cygoxopctaa. Kak
cnpasegnmeo otMmeyaeT M.H. Ma3sypeHkKo, Ha npo-
TAXKEHWW CBOErO NCTOPUYECKOrO NyTW Pa3BUTUA Nn-
PaTCTBO YrpoXKano XU3HEHHO BaXKHbIM MHTepecam
rocyfapcTs, OHO NpeACTaBAeT B HacTosALLee Bpems
peanbHylo ONacHOCTb ANA MOPENaBaHus, a TakxKe
L)1 NpaBa KaXkJoro YenoBeka Ha »KM3Hb, cBo6oay
N JINYHYIO HEMPUKOCHOBEHHOCTD'.

' Ma3sypeHko M.H. AcToprKo-npaBOBOI aHann3 BO3HUK-
HOBEHMA MOPCKOro nupatctea // NpnopuTeTHble Hayu-
Hble HanpaBfieHUA: OT Teopumn K npaktuke. 2016. N2 23

HecmoTps Ha ToO 06CTOATENbCTBO, UTO Ha cerof-
HALHNIA feHb 60MbLUNHCTBO MEXAYHAPOAHbIX TOP-
FOBbIX MOPCKMX MapLLpPyTOB ABNATCA 6e30nacHbI-
MU, OKONO 6eperoB HEKOTOPbIX FOCYAapPCTB COXpa-
HAETCA BbICOKMIN pUCK NupatcTa. [pu sTom cnepyet
KOHCTaTUPOBaTb, YTO B OOMbLUNHCTBE PEFMNOHOB,
roe OercTBYIOT COBPeMeHHble MOpCKMe nNupathbl
(ApeHckuni 3anuB, 3anagHaa Adpuka?, loro-Boc-
ToYHas A3unA), Npobemor oCcTaeTcs HeAOCTaTOUYHas
Cy6EKTHOCTb MPUOpPEXHbIX rocygapcTs. OueBnaHO,
MeXJyHapogHOe MOPCKOE MMPATCTBO HEBO3MOXHO
6e3 cyxonyTHbIX 6a3, HaXoAALMXCA Ha TEPPUTOPUN
rocyfapcTB, KOTOpble MO TeM U MHBIM NPUYUHAM

(https://cyberleninka.ru/article/n/istoriko-pravovoy-analiz-
vozniknoveniya-morskogo-piratstva).

2 Brume-Eruagbere O.C. Maritime Law Enforcement in Nige-
ria: the Challenges of Combatting Piracy and Armed Rob-
bery at Sea. World Maritime University, 2017.
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HecrnocobHbI MO0 e He 3aMHTEPeCcoBaHbI B 6opbbe
C NnpaTtcTBoM. [1pyr 3TOM BblleyKa3aHHble CyxXonyT-
Hble 6a3bl ANA OCYLeCTBNEHNA NMPATCTBA 3aLluLLe-
Hbl CyBEPEHUTETOM TOIO FOCYAapPCTBa, rae 3Tn 6asbl
HaXoAATCA, HECMOTPSA Ha TO, UTO TAaKOE roCyAapCTBO
4acTo CyLLeCTBYET IMLIb HOMUHANbHO, paKTNYeCKu
He KOHTPONMpyA CBOK Tepputoputo (Hanpumep, Co-
Manwu, npeacTaBnALLas cobom Knaccnuiecknii npu-
mep failed state, HecocTosiBLIErocs rocygapcTea’).

NMeHHO HeCcnocobHOCTb N HeXenaHue HeKo-
TOPbIX NPUOPENKHDBIX FOCYAAPCTB YHUUTOXUTD WH-
bpacTpyKTypy nnpaTcTBa NpPUBOAAT K TOMY, UTO
Te rocyfapcTBa, B MHTEpPecax KOTOPbIX HAXOAUTCA
obecneyeHne Hagnexallero MexayHapogHoro cy-
LOXOACTBA, BbIHYK[I€Hbl CAMOCTOATENBHO 60POTLCA
C NUPATCTBOM, MPEXIE BCEro MexXAyHapOoaHo-MNpa-
BOBbIMU METOLAMM.

2. OCHOBHble MeXXAyHapoAHO-NpaBoBbie
aKTbl B cpepe 60pb6bI C NUPATCTBOM.
Mpo6nembl onpepeneHna nupaTcTea

B M@XXAYHapOAHOM N HaLlMOHaIbHOM
npaBe

CoBpeMeHHOe MeXAYHapO4HO-NPAaBOBOE pery-
nupoBaHue B chepe NPoTUBOAENCTBUA NNPATCTBY
CyLecTBYyeT, NpeXxae BCero, Ha yHMBEPCaNbHOM
YPOBHe. ITO CBfI3aHO C TeM, UTO C Npobnemon nu-
paTCTBA MOXKET CTONIKHYTbCS CYAHO, KOTOPOE NAET
nop ¢narom no6oro rocynapcTsa, B TOM YMC/E U Fo-
Cy[apCTBa, He UMeloLLero Bbixofa K Mopto. iMeHHO
NO3TOMY MaKCUManbHO 3PEKTMBHBIMY ABAAOTCA
MeXOyHapoAHO-MPaBOBbIe MePbI MO NPOTUBOAEN-
CTBUIO MNPATCTBY.

Kak cnpasepnnso otmeyaet H.A. KHA3eBa, B CO-
BPEMEHHOCTV MepBble MeXAYyHAapOLHO-MPaBOBble
Mepbl No 60pbbe C NMPATCTBOM ObIIN NPUHSTDI
Ha ocHoBe KoHBeHunn OOH no mopckomy npaBy
(MoHTero-ben, 10 gekabpa 1982 r.)*. laHHas KoH-

3> MupowHukos M.C. ®opmupoaHune nonutuku Coe-
AVHEHHbIX LTaToB AMEpPMKM B OTHOLIEHWMW HEeCOCTo-
ABWNXCA rocypapcTs B Appuke B Hayane 1990-x ro-
foB Ha npumepe Comanu // BectHuk CypryTckoro rocy-
AapCTBEHHOrO neparornyeckoro yHmsepcmuteta. 2015.
Ne 5(38) (https://cyberleninka.ru/article/n/formirovanie-
politiki-soedinennyh-shtatov-ameriki-v-otnoshenii-
nesostoyavshihsya-gosudarstv-v-afrike-v-nachale-1990-
h-godov-na-primere).

4 KHasesa H.A., KHAasesa E.A. TIpumeHeHne HOPM MeXay-
HapOAHO-NPaBOBOro xapakTepa Kak OAMH U3 CMoco-
60B NPOTNBOAENCTBNA MOPCKOMY TEPPOPU3MY U MMpaT-
cTBY // BCEpOCCUNCKUIN KPUMUHONOTUYECKINIA KYPHAIT.
2014. Ne 4 (https://cyberleninka.ru/article/n/primenenie-
norm-mezhdunarodno-pravovogo-haraktera-kak-odin-
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BeHUwA B cT. 100 06A3ana Bce rocyfapcTBa OCyLecT-
BNIATb COTPYAHNYECTBO B MAaKCMMasIbHO BO3MOMX-
HOW CTeneHn B NpeceyeHnn NMPATCTBa B OTKPbLITOM
MOope uin B NtoboM ApyroMm mecTte 3a npegenamu
IOPUCAMKLMM Kakoro-nnbo rocyaapcTia.

Kpome TOro, B BbilweyKa3aHHON KOHBeHLMM
6bINIO M3M0XKEHO IoPUANYECKOe onpeaeneHne nu-
paTtcTBa. Tak, B cooTBeTCTBUM CO CT. 101 KOHBEHUMK
OOH no mopckomy npaBy NMPATCTBOM ABMAETCA
nto6oe N3 HUXKENEePEUNCIIEHHbIX 4eNCTBUIA:

a) nobon HenpaBOMEPHbIN aKT Hacuus, 3a-
LepXaHua unu nobon rpabex, coBepluaemblii
C IMYHBIMU LENAMU SKMMAKEM UM NaccaXXkupamm
Kakoro-n1bo YacTHOBAAEeNbYECKOrO CyaHa Unu
YacTHOBMAAENbYECKOrO IeTaTeNIbHOro anmnapaTa
1 HanpaBieHHbIN:

i) B OTKPbITOM MOpe NPOTUB APYroro cygHa

UNn neTaTeNibHOro annapaTa UM NPoTUB NuL

WY NMYLLLECTBA, HAXOAALLMXCA Ha ux 6opTy;

ii) npoTMB Kakoro-nMbo cyaHa unv neTatesb-

HOro annapara, 1L Nan UMyLLeCTBa B MecTe BHe

IOPUCANKL MK KaKoro 6bl TO HX Bbl1o rocyaap-

CTBa;

b) nto60oi1 akT LOOPOBOSILHOTO YUACTUA B UCMOSb-
30BaHUN KaKoro-nvmbo CyfHa Uiy neTaTesibHoro an-
napaTa, COBEPLUEHHbIV CO 3HaHMEM OOCTOATENLCTB,
B CUJTy KOTOPbIX CYAAHO WK NieTaTenbHbIN annapat
ABNAETCA NMPATCKNUM CYQHOM WX NeTaTefibHbIM
annapartom;

c) nioboe peAHve, ABNAIOLWEECA NOACTPeKaTENb-
CTBOM WM CO3HaTENIbHbIM COAENCTBMEM COBEpLLE-
HUIO OeNCTBUA, NpegycMaTprBaeMoro B nogn. (a)
unu (b)°.

CnepyeT OTMeTUTb, YTO BblLLEeyKa3aHHOe onpefe-
NeHne NMPaTCTBa OTINYAETCA OT TONIKOBaHUA AaH-
Horo noHATMA cT. 227 YK PO. Tak, B COOTBETCTBUN
C HOpMaMu 3TOW CTaTbW NUPATCTBOM SIBISIETCA Ha-
nageHne Ha MOPCKOe WM peyHoe CYQHO B Lienax
3aBnafeHnA YyKMM NMYLLEeCTBOM, COBEPLUEHHOEe
C NPUMeHeHVeM Hacunus Nbo C yrpo3oi ero npu-
MeHeHusS.

Mcxona 13 BbILLEN30XKEHHOI0, MOXHO cenaTb
BbIBOA, YUTO onpeeneHne NMpaTcTea B POCCUNCKOM

iz-sposobov-protivodeystviya-morskomu-terrorizmu-i-
piratstvu).

> KoxeHuuss OOH no mopckomy npaBy (BCTynuna B cuny
16 HOAGpPA 1994 r.) (https://www.un.org/ru/law/lawsea/
convention.shtml).

5 YronosHbI kogekc PO ot 13 nioHA 1996 1. N2 63-03 (c nsm.
1 gon., BCTyn. B cuny ¢ 22.08.2021) (pea. ot 01.07.2021)
(http://www.consultant.ru/document/cons_doc_
LAW_10699/).



YrOfI0OBHOM MNpaBe ABNAeTcA 6onee y3KUm no cpas-
HEHNIO C TON TPAKTOBKOM, KOTOpasA npeasioxeHa
KoHBeHUumeln no mopckomy npasy. CoBpemMeHHOe
NUPaTCTBO He BCerfa CBA3aHO, HEMOCPEeACTBEHHO
C HanageHreM Ha MOpPCKoe cygHo. MnpaTbl MoryT
NPOHVKHYTb Ha CYAHO Ha 3aKOHHbIX OCHOBAHWUAX,
a 3aTem OCyLeCTBUTb 3axBaT TaKoro CyfHa, YTo
HEBO3MOXKHO CYMTaTb HanageHnem. Kpome Toro,
B cooTBeTcTBUM C KoHBeHumern OOH no mopckomy
npaBy 06beKTOM TaKOro HamnageHua MoXeT ObiTb
He TONIbKO CYAHO, HO 1 NleTaTesbHbIN annapar..

Kak otmeuaet A.B. ManbLeBa, B MexayHapogHOM
npase OTCYTCTBYET eAUHOE NMOHMMaHNe TeEPMUHA
«fieTaTeNbHbI annapat»’. Bmecte ¢ TeM noHATME
«neTaTenbHbIN annapat ABAAeTCA 6onee WNPOKNM,
yeMm MOHATUE «BO3AYLIHOE CYQHO», 3aKpernieHHoe
B KOHBEHUMN O MeXAYyHAapOAHOW rpakaaHCKom
aBvauum (Ymkaro, 7 gpekabpsa 1944 r.)8 n fomKHO
BKJloUaTh B ceba noboe netatenbHoe yCTPONCTBO
(kak NMNOTHOE, Tak 1 6ecnuIOTHOE), BHE 3aBUCK-
MOCTU OT ero pa3mMmepa, PyHKLMOHAIbHOIO Ha3Ha-
YeHuA, HaNMYnA U OTCYTCTBUA ABUraTenen u T.4.

CnepyeT OTMETUTb, YUTO B paMKaxX POCCMICKOro
YrONOBHO-MPABOBOr0 PErynnpoBaHuMA TakxkKe Cylle-
cTByeT Hopma CT. 211 YK PO, npegycmatpurBatoLas
OTBETCTBEHHOCTb 32 YrOH W/ 3aXBaT B LieNAX yroHa
BO3AYLUHOMO MM BOAHOIO TPAHCMNOPTa, OAHAKO Le-
NbO MUPATCTBA MOXKET ObITb HE TONBbKO YrOH, HO 1
WHble AeicTBUSA (Hanpumep, orpabneHne, 3axBaT 3a-
NOKHWUKOB C Lienbio BblKyna). Takum 06pa3om, MOX-
HO KOHCTaTUPOBATb, YTO onpegesieHne NMPaTCcTea,
AaHHoe B cT. 101 KoHBeHumn OOH no mopckomy
npasy, siBnsieTcsa 6osiee NOSHbIM MO CPABHEHMIO
c onpegfeneHvem NMPaTCTBa B POCCUNCKOM YronoB-
HOM 3aKOHOJATeNbCTBE, YTO TpebyeT N3MeHeHun
copepxaHusa cT. 227 YK PO.

J1. OTTO TakXKe oOpallaeT BHUMaHUe Ha npobre-
My TaK Ha3blBaeMoro nosmTn4eckoro NnmpaTcTaa,
a IMEHHO Ha CUTyauuun, KOrga KBasurocygapCcTBeH-
Hble CTPYKTYpPbl OCYLLECTBAAOT 3aXBaT Kopabns
He CTONbKO B YaCTHbIX, CKOMIbKO B rOCYapCTBEH-
HbIX Lensax npubpexHoro rocyaapctaa’. lNo moemy

7 Mansyesa A.B., ®apagoHmosa E.JI. AKTyanbHble npobnembl
nepecmotpa Ynkarckom KoHBeHUuUn // AKTyanbHble Npo-
6nembl aBraLMn 1 KOCMOHaBTUKM. 2012, N2 8 (https://cyber-
leninka.ru/article/n/aktualnye-problemy-peresmotra-chik-
agskoy-konventsii).

& KoHBeHLMA 0 MexAyHapOAHOW rpaKAaHCKoN aBuaunm
(BcTynuna B cuny 4 anpena 1947 r.) (https://docs.cntd.ru/
document/1902240).

° Otto L. Defining Maritime Piracy: the Problem with the
Law // Acta Criminologica: African Journal of Criminology
& Victimology. 2018.Vol. 31. No. 2. C. 134-148.

I11. CTATbM

MHEHWI0, TaKMe AeNCTBUA, BHE 3aBUCUMOCTN OT Ha-
NNYNA CORENCTBUA NPECTYNHMKAM OnpeaeneHHbIX
AOJIKHOCTHbIX NNL, TOCYAapCTBa, TakXKe AOJKHbI
paccmaTpmBaTbCA Kak MUPATCTBO, @ K BUHOBHbIM
NNLAM JOMXKHbI MPUMEHATLCA COOTBETCTBYOLME
Mepbl BO34eNCTBUA.

Micxopsa w3 Bbllen3noXeHHoro, cT. 102 KoHBeH-
unn OOH no mopckomy npasy criefyeT AOMNONHUTD
npeanoXxeHnem crefyoLero cogepkaHns: «Takxe
Kak nuMpaTcKue JOSMKHbI paccMaTpuUBaTbCa tobble
[AeNCTBMA, KOTOpble coeprkaT B cebe npusHaku
OeNCTBUM, YCTaHOB/EHHbIX B CT. 101 gaHHOM KoH-
BEHLMW, BHE 3aBUCUMOCTU OT COAENCTBUNA JOIK-
HOCTHbIX JINL, UK KOMMNETEHTHbIX OPraHOB Npu-
6pexHOro rocyfapcTaan.

3. Mpo6nembl mexxayHapopHoO-
NpPaBOBOro COTPYAHNYECTBa

B cpepe 60pb6bI C NUpPaTCTBOM.
AKTyanbHOCTb 1 NepCneKTuBbI
CO3aHNA MeXAYHAPOAHOro
TpunbyHana no nuparcTBy

Cepbe3Hoi npobnemon 4eNnCTBYOLWEro Mex-
ZLYHapOAHO-NPaBOBOro perynnpoBaHuA ABNAETCA
TO 06CTOATENBLCTBO, YTO BOEHHbIE KOpabnu TpeTbux
CTpaH no o6Lemy npasuy He UMelT NOHOMOYNIA
no 6opbbe c nupatcTBoM. B cooTBETCTBUY C YCTa-
HoBneHHbIM KoHBeHuuen OOH no mopckomy npaBy
NpPaBOM M1PHOIO NPOXOAA MHOCTPaHHblE BOEHHble
Kopabnu n cyga MoryT NnpruMeHATb UmetoLeecs
Y HUX OpYXMe UCKMIOYUTENBHO B LieNiAX camoobo-
POHbI, YeM NONb3YOTCA NMPATCKME CYAa.

[JaHHble HOpMbI CNeaytoT 13 CyBEPEHHOrO MpaBa
Ka)[oro rocylapctea Ha TeppUTOPUaNbHYIO Le-
NOCTHOCTb U HEMPUKOCHOBEHHOCTb CBOVX FPaHNL.
Taknum 06pa3om, eAHCTBEHHbIM OPraHOM, KOTOPbIN
BMpaBe pa3pewnTb TPeTbMM CTpaHam OCyLLecT-
B/IATb NPAMOE BOEHHOe BMELLATe/IbCTBO ABMAETCA
Coget be3onacHoct OOH. B 3TOM KOHTeKCTe BeCb-
Ma 3HauYMMbIM 15 TEOPUMN MEXOYHAPOAHOro NpaBa
AsnAetca npuHaTme Pezontounmn CoeTa besonacHo-
¢t OOH ot 2 uioHs 2008 1. N2 1816(2008)'°, B KOTO-
poli BNepBble CHATbI OFpaHMyYeHns chepbl AencTBrA
MOPCKOro NUPATCTBa 1 roCyAapCcTBaM, COTPYAHUYA-
OLWMM C nepexofHbiM defepanbHbIM NpaBUTenb-
ctBom Comanu B 60pbbe C MOPCKUM NMPATCTBOM
1 BOOPYEHHbIM pa3boem Ha Mope, pa3peLleHo
BXOAWTb B TepputopuranbHoe mope CoManu B Lensx

19 Security Council Resolution 1816 (adopted 2 June 2008)
(https://undocs.org/en/S/RES/1816(2008)).

69



MOPCKOE NMPABO | MARITIME LAW | 4 = 2021

npeceyeHNsa akTOB MMPATCTBA U BOOPY>KEHHOTO Pa3-
601 Ha MOpe cO06Pa3HO TOMY, KaK 3TO pa3pelLaeTca
[enaTb B OTKpbIToM Mope''. [laHHOoe pelueHne 6b11o
noaTBepxaeHo Takxe Pesontouven CoseTa bes-
onacHoct OOH ot 18 Hos16ps 2013 1. N2 21252,
OpHako Takaa cuTyauura ABIAETCA UCKMOUNTENbHOW
1 CBA3aHa, Npexfe BCero, C Tem, uto defepasnbHoe
npasutenibcteo ComMany 06HapYKMSI0 CBOO MOSHYHO
HEeCNoCOBGHOCTb K OCYLLECTBEHNIO Kakux-nnbo aein-
CTBUI B chepe 60pbObl ¢ NUpaTCTBOM. B TO e Bpe-
MA fpyrve panoHbl pacnpocTpaHeHna NMPaTCTBa,
Takue Kak 3anagHaa Adpuka n IHOuincKnin okeaH,
Mo-MNpeXXHeMY OCTAlOTCA MOA CEPbE3HON Yrpo30i',

B ocTanbHbIxX e cnyyasax 6e3ycnoBHbIM Npropu-
TeToM B 6opbbe ¢ NMPaTCTBOM ABASAETCA OpraHu-
3aLMA MeXAYHapOA4HOro COTPYAHMYECTBA MeXay
TPEeMsA KIoYEBbIMY FOCYAAPCTBAMU: TOCYAapPCTBOM,
y NprbepekHbIX BOA KOTOPOro npouv3oLlen NHUm-
LEHT; rocygapcTBom driara 3axBayeHHOro CyHa,
a TaKXXe rocyfapCTBOM, UbW rpaxaHe noctpaganu
B pe3ynbTraTe nHumngeHTa. CosgaHne HoOpMaTUBHO-
npaBoBoO 6a3bl BbllLeyKa3aHHOIO COTPYAHNYECTBA
6bIn0 obecneyeHo NyTeM NPUHATUA KOHBEHLU MK
0 60pbbe ¢ He3aKOHHbBIMM aKTaMu, HarMpPaB/eHHbI-
MM NPOTMB 6€30MaCHOCTM MOPCKOrO CYLOXOACTBA
(Pum, 10 mapTa 1988 r.). Tak, CT. 6 BbllleyKa3aHHOM
KoHBeHUMM pacnpocTpaHAaeT opuUcanKkuuto ro-
CyfnapcTBa Ha NpecTynneHns B chepe nupartcTea
B cnepytoLmx ob6cToATeNnbCTBax:

a) NpoTMB UM Ha 6OPTY CyAHa, NNaBaBLLEro Nog
¢dnarom faHHOro rocygapcTea BO Bpems coBeplue-
HUS 3TOrO NPeCTYNNeHNS; NN

b) Ha TeppuTOpPUN fAHHOTO rOCY[APCTBA, BKIIO-
yan ero TeppuTopuanbHoe Mope; Unn

C) rpa)kAaHNHOM aHHOro rocyfapcTaea’™.

Kpome TOro, B cooTBeTCTBMMN CO CT. 10 BbilleyKa-
3aHHOM KoHBEHLMN, rOCYAapCTBO-yYaCTHUK, Ha Tep-
pUTOPMN KOTOPOTO HaXo[QUTCA NPECTYNHUK UK
npeanonaraemblii NPeCTYNHYK, B Cllyyasx, Korga
NPUMeHSAETCA CT. 6, e/ OHO He BblJaeT ero, 06s-

"' [anuee P.C. Ponb mexayHapoaHbIX opraHu3auuii B 6opb-
6e c MopcKUM NpaTcTBoM // BecTHMK MOCKOBCKOTO YHU-
BepcuTeta MBJ] Poccmm. 2011. N2 5 (https://cyberleninka.
ru/article/n/rol-mezhdunarodnyh-organizatsiy-v-borbe-s-
morskim-piratstvom).

12 Security Council Resolution 2125 (adopted 18 November
2013) (https://undocs.org/en/S/RES/2125(2013)).

13 Piracy at Sea / Ed. by M.Q. Mejia, Jr., Ch.Kojima, M. Sawyer.
Berlin; Heidelberg: Springer, 2013.

' KoHBeHUUA o 6opbbe C He3aKOHHbIMM aKTamu, Hanpas-
NEeHHbIMW MPOTUB 6€30MaCHOCT MOPCKOro CYAOXOA-
ctBa (https://www.un.org/ru/documents/decl_conv/
conventions/maritme.shtml).
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3aHO, 63 KaKNX-NNO0 NCKNIOUYEHWI U HE3aBUCUMO
OT TOro, COBEPLLEHO N NPECTYN/IEHNE Ha ero Tep-
puTOpUKN, HE3aMeaNUTeNbHO NepeaaTb AeN0 CBOUM
KOMMETEHTHbIM OpraHam Ana Lenen yroJioBHOro
npecnefoBaHUs NyTem NpoBefeHNA pa3brpaTenb-
CTBa B COOTBETCTBMM CO CBOMM 3aKOHOAATENbCTBOM.
DT OpraHbl MPUHMMAIOT PeLLeHME TaK1M Xe o0bpa-
30M, KaK 1 B CJlyyae coBepLieHus noboro gpyroro
NPecTynieHnA TAXKKOro XxapakTepa COrflacHo 3a-
KOHOAaTeNbCTBY 3TOr0 roCyAapcTBa.

BmecTe ¢ Tem aHanu3 cyne6Hon npakTnkn Poc-
curckon Oepepauy CBUAETENbCTBYET O eAUHNY-
HbIX C/Tyyaax NPUB/IEYEHUA K YTONOBHOW OTBET-
CTBeHHOCTYU Nno cT. 227 YK PO (nnpaTtcTBOo). 3a aKTbl
nupaTtcTea B Poccun npmnBnekawTcsa B OCHOBHOM
ee COOCTBEHHbIe FpaXkaaHe, 3aHMMaloWwnecs nu-
patcTBOM (pa3boOMHbIM HanageHWeM Ha CyaHa)
B 6nmnsnexawmx mopax. Tak, Hanpumep, B COOT-
BeTcTBUN C OnpepeneHem CynebHon konnernn
no yronosHbiM genam BC PO ot 22 mnioHa 2011 1.
N2 1-0O11-20, 6bi/10 YCTAaHOBJIEHO, YTO UHKPUMUHN-
pyemoe npecTynneHne COBepPLUEHO Ha TeppuUTopuin
banTninckoro mops, BHe TepPUTOpPUANbHbIX BOJ Ka-
Koro-nn6o rocygapcTaa. Taknum 06pa3om, yumTbiBas,
yTO NpecTynyieHre ObINo COBEPLUEHO rpaXKaaHa-
Mu PO, oHO HaxoguTca B opucankumm PO, Mpn
3TOM MpPaKTUYECKN NONTHOE OTCYTCTBME cyfebHom
NPaKTUKN OTHOCUTENbHO NPMBMIEYEHNA K YrONIOB-
HOWM OTBETCTBEHHOCTW 3@ MMPATCTBO B Poccminckon
Depepaumm CBA3aHO He C OTCYTCTBUEM AaHHbIX Mpe-
CTYNAeHN NPOTUB POCCUNCKUX rPaxaaH Uim NHTe-
pecos Poccuinckon Oegepaunu, a ¢ pakTnyeckom
HEBO3MOXXHOCTbIO MPUBNIEYEHNS K OTBETCTBEHHOCT
BblLLEeYKa3aHHbIX JINLL.

B 10 e BpemsA cneflyeT OTMeTUTb, 4To 1 Poccun-
ckaa Oepepayns He BCerga BblAaeT MHOCTPAHHbIX
rpakaaH ana npuBieyYeHns NX K OTBETCTBEHHOCTU
3a COBepLUEHMe NMPATCKOro HanageHus. Tak, B Co-
otBetcTBMN ¢ OnpepeneHnem BC PO ot 1 uiona
2074 r. Ne 1-AlY14-14 rpaxpgaHuH OcTtoHnn M., co-
BEPLIMBLLNIA pa3boiHOe HanadeHe Ha POCCUin-
CKOe CyHO B HelTpasibHbIX BOAAX, OXKMAaN Bblgaun
KOMMETEHTHbIM OpraHam DCTOHUM 3a COBEpLUEHMEe
akTta nupatcTBa. OgHako BC PO oTka3an B ocyLyecT-
B/IEHMW Bblayl, TaK Kak 3aKOHOAaTeNbCTBO ICTO-
HUW NpegycmaTpmBaeT 6onee MATKY OTBETCTBEH-
HOCTb 3a COBEpPLUEHME NMNPATCKUX AENCTBUI, YEM
poccmnckoe 3akoHodatenbcTeo. Yactb 1 ¢T. 110

> OnpegeneHune Cyne6HOW Konerum no yrojaoBHbIM fe-

nam BC PO ot 22 nioHA 2011 1. N2 1-0O11-20 (http://www.
supcourt.ru/files/13811/).



[eHnTEHUMApPHOro KogeKkca SCTOHUN He COQEPXKNUT
npefycMoTpeHHbIX cT. 227 YK PO kBannduympy-
IOLWMX NPU3HAKOB: COBEPLUEHNEe NMpaTcTBa opra-
HN30BaHHOW FPYyNnNon C MPUMEHEHNEM OPYXKKNA
1 NpeameToB, UCMOJIb3yeMbIX B KaueCTBe OpyXus,
3a YTO OCY)KAeH rpakgaHuH 3cToHMn M. Taknm
06pa3om, Kak cnpaBennmBo ykasan cyg, lNeHuTeH-
LMapHbI KOAEeKC DCTOHMM HeconocTaBum ¢ YK PO
BBMAY €ro Ype3mepHOWn MArkOCTH, B CBA3U C YeEM
npu nepepavye M. gna otbbiBaHMA Haka3aHMA
B DCTOHCKYt0 Pecnybnuky npuHumn cnpasennu-
BOCTU He ByaeT cobntogeH’s.

CnepoBatenbHO, pa3nnuna B YroiloBHO-NpPaBo-
BOM perynmpoBaHnN NMPaTCTBa NPUBENN K TOMY,
UYTO YPOBEHb MeXAYHAaPOOHOro COTPyaAHNYECTBa
LaXe MeXJy CoCeIHMMN rocyilapCcTBaMu B JaHHOM
BOMpOCe OCTaB/AET XefaTtb nydiero. Vicxoga 3 Bbl-
LLIEN3NOXKEHHOTO, NpefcTaBnAeTcA uenecoobpas-
HbIM PacCMOTPETb BOMPOC CO3[aHUA MeXAYHapoa-
Horo TprbyHana no 6opbbe C NNPaTCTBOM.

Kak otmeuaet N.B. ManmuncToBa, co3fgaHue cne-
LManbHOro MexayHapogHoro cyfebHoro opraHa
[J1A YTONOBHOIO NpecsiefoBaHnA nuL, 06BNHAEMbIX
B MMPATCTBE, MEET pAf NperMyLLecTB. Bo-nepsbix,
6ynyT BblpaboTaHbl eAunHble CTaHAAPTbI CNELCTBUSA
1 yHMBepcanbHaa cyfebHaa npakTrKa, YTo MOXeT
obecneynTb HEOTBPATUMOCTb NPMBJIEYEHUA NK-
paToB K YrofIOBHOW OTBETCTBEHHOCTU. BO-BTOPBbIX,
MeXAYHapPOAHbIN CyfeOHbI OpraH Mor 6bl KOM-
NAEKCHO YUYnNTbIBaTb MOTEHLMAN YrONOBHOIO npe-
CnefoBaHMA B paMKax HaUMOHANbHOro 3akoHoAa-
TeIbCTBA, A TAKXKe NPAKTUKY, HApaboTaHHYI0 3TUM
OpraHom. B-TpeTbux, MexxgyHapogHbIi CyaeOHbIN
opraH nmen 6bl BO3MOXHOCTb NPUBEYb K OTBET-
CTBEHHOCTU He TONbKO PAJOBbIX NCNOMHUTENEN,
HO 1 OPraHM3aToOPOB NMPATCKUX COOOLLECTB, a TaK-
e Tex NINL, KOTopble KOHTPONMPYIOT GUHAHCOBbIE
notokn'’.

Mo mHeHuno H.A. KHA3eBOW, OgHUM 13 Bapu-
aHTOB CO3[aHUA MeXAyHapogHoro TpubyHana
no 6opbbe ¢ NupaTcTBOM ABNAETCs obpa3oBa-
Hue crneynanbHoro TpubyHana OOH, no aHano-

16 OnpepeneHve CynebHO KOMIErAM MO YrONIOBHBIM AeslaM
BC PO ot 1 niona 2014 r. N2 1-AlY14-14 (https://dogovor-
urist.ru/%D1%81%D1%83%D0%B4%D0%B5%D0%B1%D0
%BD%D0%B0%D1%8F_%D0%BF%D1%80%D0%B0%D0%
BA%D1%82%D0%B8%D0%BA%D0%B0/%D0%B4%D0%B
5%D0%BB%D0%BE/1-%D0%B0%D0%BF%D1%8314-14/).

7 Matmucmosa W.B. TlepcneKTuBbl CO3aaHNA MEXAYHapOA-
Horo TpunbyHana no nupatcTtsy // BectHuk CM6IY. Cepusn 14
«MpaBo». 2011. N2 1 (https://cyberleninka.ru/article/n/
perspektivy-sozdaniya-mezhdunarodnogo-tribunala-po-
piratstvu).

I11. CTATbM

rMK C TeMU, KOTOpble feNCTBOBAIM OTHOCUTENIbHO
npectynnexHnin B PyaHge n 6bisweit lOrocnasun',
CnepyeT OTMETUTb, UTO, C OQHOWN CTOPOHbI, CO3a-
Hue TpubyHana ad hoc npepcTaBnaeTcsa GbICTPbIM
peLleHneM, HO, C APYro CTOPOHbI, HENb3A OTPU-
LiaTb NOSIOBMHYATOCTb Takoro pelueHus. OueBngHo,
YTO PUCAUKLMA AAaHHOIO TPUBYHaNa MoXeT pac-
NPOCTPAHATLCA Ha aKTbl MMPATCTBA JINLWb B HEKO-
TOPbIX OPUCHMKLMAX, MPAMO OFOBOPEHHbIX B MEX-
AYHapo[HO-NPaBOBOM aKTe O CO3[aHuMK Takoro
TpMOYHana, 4to B NePCneKkTBe MOXET NPUBeCTH
K pacnpocTpaHeHuio NMPaTCTBa 3a npeaesbl 3TUX
topncankunin. CnegoBaTesibHO, Mbl CTOJIKHEMCA
C NepcneKkTNBON CO3[4aHNA BCE HOBbIX MeXAyHa-
pOAHbIX TPMOYHaNoB, NpaBuia KOTopbix 6yayT
OTINYaATLCA APYr OT ApYyra U UMeTb OTYET/IMBbIN
reononnTUYeCKNn xapakTtep. Micxoga us Bblluens-
NOMKEHHOro, Co3faHre TEPPUTOPUATIBHOIO MeXIy-
HapogHoro TpubyHana (no aHanorum c TpmbyHa-
namwu, gencreyowmmn no KOrocnasum n PyaHge)
He NpeacTaBnAeTcA LenecoobpasHbim.

Apyrm BapriaHTOM MOKeT cTaTb pacnpocTpa-
HeHVe pucanKkummn MexayHapoaHOro yrosoBHOro
cyna OOH Ha nupatctBo. OgHako cnegyet OTMETUTD,
YTO JaNIeKo He BCe rocyfapcTaa (B Tom umncne u Poc-
cunckana Qepepauusn) patubuuymposanu Pumckuia
cTatyT MexgyHapogHoro yronosHoro cyga OOH
oT 17 viona 1998 I."%, uTo CHU3NT 3PPEKTUBHOCTD
pgaHHoro Cyfa v He no3BonUT obecneuynTb yHU-
BepcasibHOe Mpr3HaHUe ero pelleHnii 1 WpPoKoe
MeXayHapoaHoe coTpyaHnYecTBo ¢ 3Tum Cynom.

HenpopyKT1BHbIMU TaKKe, MO MOEMY MHEHMIO,
OyayT NOMbITKN CO3[aBaTb PervioHasibHble TPUbyHa-
Nbl NO NNPATCTBY B CBA3M C TEM, YTO PermoHanbHble
opraHum3auun, NPy KOTOPbIX MOXET ObiTb CO3AaH
Takow TpnbyHasn, He obnagaloT 4OCTAaTOUYHbIM aB-
TOPUTETOM, NMO3BOJIAOLLVIM UM PELINTL NPOGIEMDI
nMpaTtcTBa.

Ncxopa 3 BbIlWEN3NOKEHHOTO, MOXHO CO-
rnacntbca ¢ MHeHnem LA, KoponeBa, 4To HOpMb
Mo NPOTUBOAENCTBUIO MUPATCTBY HA CEFOAHSLLHUN
[EeHb CTann yHMBepPCanbHbIMM HOPMaMN MeXY-

8 KHazeea H.A. MexxpyHapoaHbIiA cyf Mo Aenam o MOPCKOM
nupaTtcTee: Npobnembl co3faHna 1 GyHKUMOHMpPOBaHUA //
A31aTCKO-TVXOOKEaHCKMIN PErMoH: SKOHOMMKA, NOSINTY-
Ka, npaso. 2020. N¢ 4. (https://cyberleninka.ru/article/n/
mezhdunarodnyy-sud-po-delam-o-morskom-piratstve-
problemy-sozdaniya-i-funktsionirovaniya).

1 Pumckuia cTaTyT MexayHapogHoro yronosHoro cyga OOH.
PacnpocTpaHeH B KauecTBe fJoKyMeHTa oT 17 niona 1998 .
A/CONF.183/9. Bctynun B cuny 1 utona 2002 r. (https://
www.un.org/ru/law/icc/rome_statute(r).pdf).
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HapopHoro npaea (jus cogens)®. YHMBepcanbHbIi
XapakTep Hopm TpebyeT co3faHnA yHUBepCanbHO-

ro,

NOCTOSIHHO AEeNCTBYOWero cyaebHoro opraHa

B cpepe npoTMBOAENCTBUA NMUPATCTBY, KOTOPbIN
6yneT KOOPAVHUPOBATb BOMPOCHI MEXAYHAPOLHOro
COTPYAHMYECTBa B faHHOW 061acTh 1 NpoBOAUTb
B XW3Hb NPUHLNN HEOTBPATUMOCTN HaKa3aHuA
3a aKTbl NMpaTCTBa.

BblweyKka3saHHbIV TprbyHan, No MOeMy MHEHMIO,

OOJXKeH ObITb OCHOBaH Ha caiegytowmx OCHOBHbIX
npuHUmMnax:

BceoOLlan PUCAMKLMA: BCE TOCYAapCcTBa —
YyUYaCTHUKM TpMOyHana NpusHaT YyHUBepCanb-
HYI0 IOPUCANKLMIO TPUOYHana OTHOCUTENIbHO
BCex paKTOB NMPATCTBA. ITO HE OrpPaHNYNBaAET
IOPUCANKLMNIO HALVOHANbHBIX CYZ10B B BbllLEy-
Ka3aHHOM BOMNPOCE;

WHULIMATUBHbIN XapaKTep pa3bupaTtenbcTsa: Tpu-
6yHan fomKkeH NMeTb CybcnamapHbIA XxapakTep

20
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Kopones I'A., CemeHosa f0.A. YcTaHOBMEHWE YHMUBEPCaANb-
HOW IOPUCANKLNN HaL NPeCcTyrIeHUAMM, HapyLuatoLm-
MW HOPMBbI jus cogens (Ha npumepe nupatcTtaa) // KypHan
poccuiickoro npaea. 2010. N2 8(164). (https://cyberleninka.
ru/article/n/ustanovlenie-universalnoy-yurisdiktsii-nad-
prestupleniyami-narushayuschimi-normy-jus-cogens-na-
primere-piratstva).

M MPUHUMATb 3aABNEHUA rOCy[aPCTB-yYaCTHU-
KOB OTHOCUTENbHO NPOCbObI NPYBAEYEHNA TOTO
WM MHOTO NNLA K OTBETCTBEHHOCTM. Kaxpaoe
rocyfapctBo 06A3aHO coTpyaHMYaTb C TPUby-
HanoM B BOMPOCax ero KOMMneTeHunu;
MeXAYHaPOAHbIN XapaKTep: CyAbU AOSKHbI
onpenenAaTb Npoueaypy nNpuBneYeHna K oT-
BETCTBEHHOCTUN, MOPAJOK coAepKaHUA nuu,
06BMHAEMbIX B MMPATCTBE, pa3mep HakasaHus,
MCXOAA U3 HOPM MeXAYyHapOAHOro npasa,
He cBA3bIBasA ceba TeM MU NMHBIM HaLVOHaNb-
HbIM NpaBonopaakom. Mopagok otbéopa cyaen
[OMKeH oTBevaTb TpeboBaHMAM nponopum-
OHaNbHOCTWN 1 PaBeHCTBa BCEX YYACTHUKOB
KOHBEHLMW, B COOTBETCTBUM C KOTOpOW ByaeTt
co3paH TpubyHan;

co3paHune npu TpubyHane cneuunanbHOM CITyX-
6bl NO OTObIBAHMIO HaKa3aHWIA: rpa)kAaHe rocy-
AAPCTB — yYaCTHMKOB KOHBEHLMN O CO3[aHUN
TpunbyHana MoryT oTobiBaTb Haka3aHWe B CBOUX
rocyfapcrBax, OAHaKo Npouecc oTbbiBaHNA Ha-
Ka3aHuA AoMmKeH 6blTb Noj KOHTponem Tpuby-
Hana;

HeaonyCcTMMOCTb MOBTOPHOMO NpUB/ieYeHUA
K YrONOBHOW OTBETCTBEHHOCTY NN, YXKe OTObIB-
LWIMX HaKa3aHWe No peLueHmnio TpubyHana. =
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The International Legal Regulation
of Combating Maritime Piracy

The article examines the current state and the main problems of international legal regulation of combating
maritime piracy. The conclusion about the necessity of implementation of provisions of the United Nations
Convention on the Law of the Sea into the Criminal Code of the Russian Federation is made. Also examined
the prospects of creating an international tribunal on piracy and concluded that the creation of an
international permanent tribunal on piracy would significantly improve the situation in the sphere of
bringing persons who have committed acts of piracy to criminal liability. In addition, the creation of such
a tribunal would ensure the security of navigation and additional protection of the constitutional rights
of Russian citizens, crew members of merchant ships, as well as promote the economic interests of Russian

merchant shipping entities.

1. The relevance of the international
legal regulation of piracy

nternational piracy remains one of the most press-

ing problems of modern international shipping.
As M.N. Mazurenko rightly points out, through-
out its historical path of development piracy has
threatened the vital interests of states which now
represent a real danger to navigation, as well as the
right of every person to life, liberty and security of
person’.

Despite the fact that the majority of international
shipping lanes are now secure, the risk of piracy re-
mains high on the coasts of certain states. However,
in most regions where modern maritime pirates

' Mazurenko M.N. Historical and Legal Analysis of the Ori-
gin of Maritime Piracy // Priority Scientific Directions: from
Theory to Practice. 2016. No. 23 (https://cyberleninka.ru/
article/n/istoriko-pravovoy-analiz-vozniknoveniya-morsk-
ogo-piratstva).

operate (Gulf of Aden, West Africa?, South-East Asia),
the problem remains the insufficient subjectivity
of coastal states. Obviously, international maritime
piracy is impossible without land bases located on
the territory of states that, for one reason or another,
are unable to combat piracy or are not interested in
it. At the same time, the land bases for piracy named
above are protected by the sovereignty of the state
where the bases are located, despite the fact that
such a state often exists in name only, without ac-
tually controlling its territory (e.g., Somalia, which
is a classic example of a failed state3).

2 Brume-Eruagbere O.C. Maritime Law Enforcement in Nige-
ria: the Challenges of Combatting Piracy and Armed Rob-
bery at Sea. World Maritime University, 2017.

3 Miroshnikov M.S. United States Policy Formation towards
Failed States in Africa in the Early 1990s with the Exam-
ple of Somalia // Bulletin of Surgut State Pedagogical Uni-
versity. 2015. No. 5(38) (https://cyberleninka.ru/article/n/
formirovanie-politiki-soedinennyh-shtatov-ameriki-v-ot-
noshenii-nesostoyavshihsya-gosudarstv-v-afrike-v-na-
chale-1990-h-godov-na-primere).

73



MOPCKOE NMPABO | MARITIME LAW | 4 = 2021

It is the inability and unwillingness of some
coastal states to destroy the piracy infrastructure
that has led to the fact that states with an interest in
ensuring proper international navigation are forced
to fight piracy themselves, primarily through inter-
national legal methods.

2.The main international legal acts
in the field of combating piracy.
Problems in the definition of piracy
in international and national law

Modern international legal regulation in the
field of combating piracy exists primarily at the
universal level. This is due to the fact that a vessel
flying the flag of any state, including a landlocked
state, may face the problem of piracy. That is why
international legal measures to counter piracy are
most effective.

As N.A. Knyazeva rightly points out, in modern
times the first international legal measures to com-
bat piracy emerged with the adoption of the UN
Convention on the Law of the Sea*. This convention,
in Article 100, obliged all states to cooperate to the
fullest possible extent in the repression of piracy
on the high seas or in any other place outside the
jurisdiction of any state.

In addition, a legal definition of piracy has been
set out in the aforementioned Convention. Accord-
ing to Article 101 of the UN Convention on the Law
of the Sea, piracy consists of any of the following
acts:

a) any illegal acts of violence or detention, or
any act of depredation, committed for private ends
by the crew or the passengers of a private ship or
a private aircraft, and directed:

i) on the high seas, against another ship or
aircraft, or against persons or property on board
such ship or aircraft;

ii) against a ship, aircraft, persons or prop-
erty in a place outside the jurisdiction of any
State;

b) any act of voluntary participation in the op-
eration of a ship or of an aircraft with knowledge of
facts making it a pirate ship or aircraft;

*  Knyazeva N.A., Knyazeva E.A. Application of interna-
tional legal rules as one of the ways to combat mari-
time terrorism and piracy // All-Russian Journal of Crim-
inology. 2014. No. 4 (https://cyberleninka.ru/article/n/
primenenie-norm-mezhdunarodno-pravovogo-harak-
tera-kak-odin-iz-sposobov-protivodeystviya-mor-
skomu-terrorizmu-i-piratstvu).
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¢) any act of inciting or of intentionally facilitat-
ing an act described in subparagraph (a) or (b)°.

It should be noted that the designation of pi-
racy named above differs from the one contained
in Article 227 of the Criminal Code of the Russian
Federation (hereafter - CrimC RF). Under Article 227
of the CrimC RF, piracy is defined as an attack on
a maritime or river vessel with the intention of seiz-
ing property of another, committed with force or
threat of violence®.

On the basis of the above, it can be concluded
that the definition of piracy in Russian criminal law
is narrower in comparison with the definition sug-
gested by the Convention on the Law of the Sea.
Modern piracy is not always connected directly with
an attack on a maritime vessel. Pirates can lawful-
ly enter a vessel and then seize that vessel, which
cannot be considered an attack. Moreover, under
the UN Convention on the Law of the Sea, not only
a vessel but also an aircraft can be the object of
such an attack.

As A.V. Maltseva points out, there is no uniform
understanding of the concept of aircraft in interna-
tional law’. However, the concept of “flight vehicle”
is broader than the concept of “aircraft” enshrined
in the Chicago Convention?. It should include any
flying mechanism, whether piloted or unmanned,
regardless of its size, functional purpose, presence
or absence of engines, etc.

It should be noted that under Russian criminal
law, there is also Article 211 of the CrimC RF, which
provides for liability for hijacking or seizure for the
purpose of hijacking air or water transport. Howev-
er, the purpose of piracy may be not only hijacking,
but also other actions, e.g. robbery, hostage taking
for ransom. Thus, it can be stated that the definition
of piracy given in Article 101 of the UN Convention
on the Law of the Sea is more comprehensive than
the definition of piracy in the Russian criminal law,

> United Nations Convention on the Law of the Sea (entered
into force November 16, 1994) (https://www.un.org/ru/law/
lawsea/convention.shtml).

6 Criminal Code of the Russian Federation dated June 13,
1996, N 63-®3 (as revised on 01.07.2021) (as amended
and supplemented in force on 22.08.2021) [Electronic
resource] access mode: http://www.consultant.ru/docu-
ment/cons_doc_LAW_10699/

7 Maltseva AV, Farafontova E.L. Actual problems of revision of
the Chicago Convention // Actual problems of aviation and
astronautics. 2012. No. 8 (https://cyberleninka.ru/article/n/
aktualnye-problemy-peresmotra-chikagskoy-konventsii).

8 Convention on International Civil Aviation (https://docs.
cntd.ru/document/1902240).



which requires changes in the content of Article 227
of the CrimC RF.

L. Otto also draws attention to the problem of
so-called “political piracy’, i.e. the situation where
quasi-state entities carry out the seizure of a vessel
not so much for private purposes but for public pur-
poses of the coastal state®. In my view, such actions,
whether or not facilitated by certain public officials,
should also be regarded as piracy and the liable
persons should be sanctioned accordingly.

On the basis of the above, the following sen-
tence should be added to Article 102 of the UN
Convention on the Law of the Sea: “Also, any
conduct that contains the characteristics of acts
referred to in Article 101 of this Convention, re-
gardless of the assistance of public officials or
competent authorities of the coastal State, shall
be considered as piracy”.

3. Problems of international legal
cooperation in the field of combating
piracy. Relevance and prospects

for the establishment of an international
tribunal on piracy

A serious problem with the current interna-
tional legal regulation is the fact that warships of
third countries do not, as a general rule, have the
authority to fight piracy. Under the right of inno-
cent passage under the UN Convention on the Law
of the Sea, foreign warships and vessels can use
their weapons only in self-defence, which is used
by pirate vessels.

These rules follow from the sovereign right of
each state to the territorial integrity and inviolability
of its borders. Therefore, the UN Security Council is
the only body that can authorise direct military inter-
vention by third countries. In this context, the adop-
tion of UN Security Council Resolution 1816(2008)5'.
It lifts, for the first time, the restrictions on the scope
of maritime piracy and allows states cooperating with
the Transitional Federal Government of Somalia in the
fight against maritime piracy and armed robbery at
sea to enter the territorial sea of Somalia for the pur-
pose of suppressing acts of piracy and armed robbery
at sea in the same manner as is permitted on the high

° Otto L. Defining Maritime Piracy: the Problem with the
Law // Acta Criminologica: African Journal of Criminology
& Victimology. 2018.Vol. 31. No. 2. P. 134-148.

10 Security Council resolution 1816 (adopted 2 June2008)
(https://undocs.org/en/S/RES/1816(2008)).
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seas''. This decision was also confirmed by UN Secu-
rity Council Resolution No. 2125 dated November 18,
20132, However, this situation is exceptional and is
primarily due to the fact that the Federal Government
of Somalia has discovered its complete inability to
take any action in the field of counter-piracy. At the
same time, other areas of piracy-spreading, such as
West Africa and the Indian Ocean, remain under se-
rious threat'.

In other cases, the clear priority in the fight
against piracy is the organisation of international
cooperation between three key states: the state
whose coastal waters are affected by the incident,
the flag state of the hijacked vessel, and the state
whose nationals are affected by the incident. The le-
gal framework for the aforementioned cooperation
was provided by the adoption of the Convention for
the Suppression of Unlawful Acts against the Safety
of Maritime Navigation. Article 6 of this Convention
extends State jurisdiction over piracy offences in the
following circumstances:

a) against or on board a ship flying the flag of
the State at the time the offence is committed; or

b) in the territory of that State, including its ter-
ritorial sea; or

¢) by a national of that State'.

Furthermore, in accordance with article 10 of
the aforementioned Convention, the State Party in
the territory of which the offender or the alleged
offender is found shall, in cases to which article
6 applies, if it does not extradite him, be obliged,
without exception whatsoever and whether or not
the offence was committed in its territory, to submit
the case without delay to its competent authori-
ties for the purpose of prosecution, through pro-
ceedings in accordance with the laws of that State.
Those authorities shall take their decision in the
same manner as in the case of any other offence of
a grave nature under the law of that State.

At the same time, an analysis of judicial practice
in the Russian Federation indicates isolated cases

" Galiev R.S. The Role of International Organisations in Com-
bating Maritime Piracy // Bulletin of the Moscow Universi-
ty of the Ministry of Internal Affairs of Russia. 2011. No. 5
(https://cyberleninka.ru/article/n/rol-mezhdunarodnyh-or-
ganizatsiy-v-borbe-s-morskim-piratstvom).

12 Security Council resolution 2125 (adopted 18 November
2013) (https://undocs.org/en/S/RES/2125(2013)).

13 Piracy at Sea / Ed. by M.Q. Mejia, Jr., Ch. Kojima, M. Sawyer.
Berlin; Heidelberg: Springer, 2013.

% Convention for the Suppression of Unlawful Acts against
the Safety of Maritime Navigation (https://www.un.org/ru/
documents/decl_conv/conventions/maritme.shtml).
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of criminal prosecution under Article 227 of the
CrimC RF (piracy). In the Russian Federation, acts
of piracy are prosecuted primarily against its own
nationals engaged in piracy (robbery of vessels) in
the nearby seas. Thus, for example, in accordance
with the Ruling of the Judicial Chamber for Criminal
Cases of the Supreme Court of Russian Federation
dated June 22,2011, No. 1-O11-20, it was found that
the alleged crime was committed in the Baltic Sea,
outside the territorial waters of any state. Therefore,
given that the offence was committed by citizens of
the Russian Federation, it is within the jurisdiction
of the Russian Federation™.

While the almost complete absence of judicial
practice concerning criminal prosecution for pira-
cy in the Russian Federation is related not to the
absence of such crimes against Russian citizens or
interests of the Russian Federation, but to the actual
impossibility of prosecuting the individuals named
above.

On the other hand, it should be noted that
the Russian Federation does not always extradite
foreign citizens to be prosecuted for committing
a pirate attack. In accordance with the Ruling of
the Judicial Chamber for Criminal Cases of the Su-
preme Court of Russian Federation dated July 01,
2014, N2 1-AlY14-14 Estonian citizen M., who had
committed a robbery attack on a Russian vessel
in neutral waters, was awaiting extradition to the
competent authorities of Estonia for committing
an act of piracy. However, the Supreme Court of the
Russian Federation refused to extradite him because
Estonian law provided for a more lenient liability for
piracy than the Russian law. Part 1 of Article 110 of
the Estonian Penal Code does not contain the qual-
ifying characteristics of Article 227 of the CrimC RF:
committing piracy by an organised group with the
use of weapons and objects used as weapons, for
which Estonian citizen M. was convicted.

Thus, as the court rightly pointed out, the Esto-
nian Penal Code is not comparable to the CrimC RF
due to its excessive leniency, which means that the
principle of fairness would not be respected when
M. was transferred to the Republic of Estonia to
serve his sentence’®.

> Ruling of the Judicial Chamber for Criminal Cases of the
Supreme Court of Russian Federation dated June 22,2011,
N 1-O11-20 (http://www.supcourt.ru/files/13811/).

6 Ruling of the Judicial Chamber for Criminal Cases of
the Supreme Court of Russian Federation dated July 1,
2014 No. 1-ANY14-14 (https://dogovor-urist.ru/%D
1%81%D1%83%D0%B4%D0%B5%D0%B1%D0%B-
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Consequently, the differences in the criminal
law regulation of piracy have meant that the level
of international cooperation, even among neigh-
bouring states, on this issue leaves much to be de-
sired. On the basis of the above, it seems advisable
to consider the establishment of an international
tribunal on piracy.

As LV. Maimistova notes, the creation of a spe-
cial international judicial body for the prosecution
of individuals accused of piracy has a number of
advantages. First, unified standards of investigation
and universal judicial practice would be developed,
which could ensure the inevitability of criminal pro-
secution of pirates. Secondly, an international judi-
cial body could comprehensively take into account
the potential for prosecution under national law, as
well as the practice developed by that body. Third-
ly, an international judicial body would be able to
bring to justice not only ordinary performars, but
also the organisers of pirate associations, as well
as those persons who control the financial flows".

In the opinion of N.A. Knyazeva, one of the op-
tions for creating an international anti-piracy tri-
bunal is to create a special UN tribunal, similar to
those that acted concerning crimes in Rwanda and
the former Yugoslavia®. It should be noted that,
on the one hand, the creation of a tribunal ad hoc
seems a quick solution, but on the other hand,
halfnessof such a solution cannot be denied. It is
clear that the tribunal’s jurisdiction may extend to
acts of piracy only in certain jurisdictions explicitly
referred to in the international legal act creating
the tribunal, which may in the long term extend
piracy beyond those jurisdictions. We would there-
fore face the prospect of creating more and more
international tribunals, with different rules and
a distinct geopolitical character. On the basis of
the above, the creation of a territorial international
tribunal, analogous to the tribunals operating for
Yugoslavia and Rwanda, does not appear to be
advisable.

D%D0%B0%D1%8F_%D0%BF%D1%80%D0%B0%D0%B
A%D1%82%D0%B8%D0%BA%D0%B0/%D0%B4%D0%B
5%D0%BB%D0%BE/1-%D0%B0%D0%BF%D1%8314-14/).

7 Maimistova LV. Prospects for an international piracy tribu-
nal // Bulletin of SPBU. Series 14. Law. 2011. No. 1 (https://
cyberleninka.ru/article/n/perspektivy-sozdaniya-mezhdun-
arodnogo-tribunala-po-piratstvu).

8 Knyazeva N.A. International Maritime Piracy Court: Prob-
lems of establishment and functioning // Asia-Pacific Re-
gion: Economy, Politics, Law. 2020. No. 4 (https://cyberlen-
inka.ru/article/n/mezhdunarodnyy-sud-po-delam-o-mor-
skom-piratstve-problemy-sozdaniya-i-funktsionirovaniya).



Another option would be to extend the juris-
diction of the UN International Criminal Court to
cover piracy. However, it should be noted that not
all states (including the Russian Federation) have
ratified the Rome Statute establishing the UN In-
ternational Criminal Court™. This will reduce the
effectiveness of the court and prevent universal ac-
ceptance of its decisions and broad international
cooperation with the court.

It is also counterproductive, in my view, to at-
tempt to establish regional piracy tribunals, since
the regional organisations, under which such tri-
bunals might be established, do not have sufficient
authority to solve the problem of piracy.

On the basis of the above, we can agree with the
opinion of G.A. Korolev that anti-piracy rules have
now become universal rules of international law
(Jus cogens)®. The universal nature of the rules re-
quires the creation of a universal, permanent judicial
body in the field of combating piracy, which would
coordinate international cooperation in combating
piracy and implement the principle of the inevita-
bility of punishment for acts of piracy.

1 Rome Statute of the International Criminal Court dated
July 17, 1998 (https://www.un.org/ru/law/icc/rome_stat-
ute(r).pdf).

20 Korolev G.A., Semenova Y.A. Establishment of universal juris-
diction over crimes violating jus cogens norms (on the ex-
ample of piracy) // Journal of Russian Law. 2010. No. 8(164)
(https://cyberleninka.ru/article/n/ustanovlenie-univer-
salnoy-yurisdiktsii-nad-prestupleniyami-narushayus-
chimi-normy-jus-cogens-na-primere-piratstva).
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The above tribunal should, in my view, be based
on the following basic principles:

— universal jurisdiction. All Tribunal member
states accept the Tribunal's universal jurisdiction
over all acts of piracy. This does not limit the
jurisdiction of national courts in the above
matter;

— the proactive nature of the proceedings. The
Tribunal must be subsidiary in nature and accept
applications from member states regarding
a request to bring a person to justice. Each
State is obliged to cooperate with the Tribunal
on matters within its competence;

— international character. Judges should determine
the procedure for prosecution, the detention
of persons accused of piracy and the level of
punishment on the basis of international law,
without being bound by any national legal order.
The manner of selection of judges should meet
the requirements of proportionality and equality
of all parties to the Convention, under which the
tribunal will be established;

— establishment of a special service for the
serving of sentences under the Tribunal.
Citizens of member states to the Convention
establishing the Tribunal may serve their
sentences in their states, but the process of
serving their sentences must be under the
controlof the Tribunal;

— inadmissibility of re-prosecution of persons
who have already served their sentences by the
decision of the Tribunal. =
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Anekcen CepreeBny Kapuémos,

a/IBOKaT, COBETHVIK, PyKOBOAMTENb NMPaKTUKM MOPCKOTO / TPAaHCMOPTHOTO Npasa
AnBokatckoro 61opo «Eropos, MyruHcknia, AbaHacbeB 1 napTHepPbI»

CynoxoAcCTBO U TPEeHA
Ha aAeKkap6boHusauuio:

B NoucKax 6anaHca

opbba C I3MEHeHMEM KNMaTa 1 COKpaLleHue

BpeAHbIX BbIOPOCOB CTaHOBATCA BCe 6onee
aKTyanbHbIM rnobanbHbIM MPUOPUTETOM BO BCEX
chepax.

Ha mexxgyHapoaHowm apeHe ycunma no cokpate-
HUI0 BbIGPOCOB MAPHMKOBbIX ra30B BNepBble Obln
o6beanHeHbl B PaMouHyto koHBeHL Mo OOH 06 13-
MeHeHun Knumata (ganee — PKMK OOH) 1992 r,,
yYyacTHMKaMn KOTOPOW ABAAIOTCA NOYTM BCE rOCy-
dapcTia B mupe. B pamkax PKMK OOH npombiwner-
HO pa3BUTble CTPaHbl COrMACUINCD MAaKCMManbHO
COKpPaTUTb BbIOPOCHI NapHMKOBbLIX FA30B 1 NoAAep-
aTb AeATeNIbHOCTb B 06/1aCTW 3MEHEHNA KMaTa
B Pa3BMBAIOLLMXCA CTPAHAX.

Bcnen 3a PKMK OOH B 1997 r. 6610 NpUHAT KnoT-
CKMI NPOTOKON, HaaraloLWnin Ha Pa3BuUTble CTPaHbI
0653aTeNbCTBA NO COKPALLEHMIO BbIOPOCOB LWeCTr
BMOOB NMAapPHMKOBbIX Fa30B 1 AOMNyCKaloLWnn npu-
MeHEeHMe pasHbiX MEXaHN3MOB ANA COKpaLLeHnA
BbIGPOCOB, B TOM YKCIIe MEXAYHAPOLHOWN TOProBm
KBOTaMM Ha SMCCMY NMAaPHMKOBbIX ra3os.

B 2015 r. ctopoHbl PKUK OOH Takxe npuHaAnu
Mapuxckoe cornaweHne 06 N3MeHeHUN Knnuma-
Ta, KOTOpoe TpebyeT OT rocyapCTB-y4aCTHUKOB
NPUHATUA MepP MO HeJOMNYLWEHWO rNobanbHOro
NOBbILEHUA CPEeHEN TemMMnepaTypbl CBEPX YCTa-
HOBJTIEHHbIX IMMNTOB 1 AOCTUMXEHWIO HYNIEBOTO
YPOBHSA BbIOPOCOB Y»e BO BTOPOI NMONOBKHE 3TOFO
cTonetus.
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1. MexxgyHapoaHble MHULMATUBbI
B o6nacTm cygoxoacraa

Ha pgonio cygoxoactBa OTHOCUTCA Mpumep-
HO 2-3% MMPOBbIX BbIGPOCOB YrEKNCIOro rasa
(CO,). MexxpyHapofHas MOpPCKas opraHm3ayms
(International Maritime Organization (IMO)) Ha-
pPAZY C NHbIMU MEXAYHAaPOAHbIMU MHMLMATMBaMM
TOXe NoCTaBWIa nepen cobor 3ajayy BHeCTU BKag
B 60pbOy C M3MEHEHMEM K/MaTa NyTeM peLLeHNA
npobnembl BbIGPOCOB NapPHUKOBbIX rA30B OT CyA0-
XOACTBa.

Ha 62-1n ceccumn cesoero KomurteTta no 3awute
Mopckol cpegbl (Marine Environment Protection
Committee (MEPC)) MexxgyHapogHasa MopcKas op-
raHusauma npuHana lNpasuna npegoTBpaLleHns
3arpAsHeHna atMmocoepsbl ¢ cynos (MpunoxerHune Vi
K MexkgyHapoaHOWM KOHBEHUMY Mo NpefoTBpalle-
HWIO 3arpA3HeHna ¢ cyaos 1973 1., U3MeHeHHOoN
MpoTtokonom 1978 r. K Hen (panee — KoHBeHUUA
MAPIOIJT 73/78)). 310 nep.ble MMpaBuna, KOTopble
Korga-nmbo ycTaHaBNMBanv cTaHAapTbl BbIOPOCOB
CO, B ntobom cekTope Mupa. Mpasrna NprMeHATCA
K CyL|eCTBYIOLWMM 1 BHOBb MOCTPOEHHbIM CyAam
1 YCTaHaBMBAIOT Pa3Hble MepPbl MO MOBbILEHMIO
3HeprospGeKTNBHOCTA, KOTOPbIM OHU JOMKHbI CO-
OTBETCTBOBATD.

B anpene 2018 r. Ha 72-n ceccun KomuteTa
no 3awmTe mopckon cpegbl IMO npuHana MNepso-



HauanbHyto cTpaTeruio (Initial Strategy) no cokpa-
LeHno BbI6POCOB NMapHMKOBbIX ra30B C Cy[0B,
B pamMkax cnegytouwero nnaHa: K 2030 r. CHU3NTb
YrnepofoeMKOCTb MeXAYHapPOAHOrO CyLOXOA-
cTBa Ha 40% no cpaBHeHUIO C ypoBHAMKU 2008 .,
a K 2050-my — Ha 70%, paBHO Kak K 2050 r. cokpa-
TUTb BbIGPOCHI MAPHMKOBbIX FAa30B OT CyJ0XOACTBA
Kak MMHUMYM Ha 50% (onATb e Mo CpaBHEHUIo
C ypoBHAMYK 2008 T.) 1 Kak MOXHO cKopee BoobLie
0TKa3aTbCA OT HUX.

B nioHe 2021 r. KommTeTOM Mo 3almTe MOPCKOM
cpegnbl IMO 6binv NPUHATBLI NonpaBKky K MNpuoxe-
Huto VI K KoneeHumn MAPTIOJT 73/78, koTopble co-
yeTaloT B cebe TeXHNYECKME 1 IKCMITyaTaLuNoHHble
NOAXOoAbl K MOBbIWEHUO 3HepProadPpeKTUBHOCTH
CyAoB, a TakXe obecneunBaloT BaxkHyto 6a3y ana
OyayLnX Mep MO COKPALLEHNIO BbIBPOCOB NapHMKO-
BbIX ra3oB. YKa3aHHble NOMNpPaBKM KacaloTCA TakxKe
3anpeTa Ha UCNoNb30BaHMe N TPAHCMOPTUPOBKY
Ma3yTa B apKTUYEeCKMX BOAAX, KOTOPbIA HauHeT
pencteoBatb ¢ 1 uiona 2024 r. 3anpet byaeT pac-
NPOCTPAHATLCA Ha NCNOMNb30BaHME 1 TPaHCMop-
TUPOBKY TAXENOro TonAnBa C NAOTHOCTbIO Bbille
900 kr/m® npu Temnepatype 15°C 1 KnHemaTuye-
cKol BA3KOCTbIO 180 Mm2/c npu TemnepaType 50°C,
OfHaKO He KOCHeTCA CyAoB, NpeAHa3HaYeHHbIX AnA
npeaoTBpaLleHna 1 INKBUAALUN Pa3nnuBOB HedpTH,
NMOUCKOBO-CNacaTeNibHbIX CYAOB, a Takxe 10 1 nons
2029 r. cynoB, KOTOpble XOAAT Nog ¢pnarom CTpaH,
MMelLWnx apKkTuyeckoe nobepekbe, ecnm Takme
cypa paboTaloT B npefenax TepputopuranbHbIX BOA
CTpaHbl dnara.

HoBble Mepbl NOTPeOYIOT OT BCEX CYAOB pacyeTa
nx lHpekca JocTurHyTon sHeproadgpdeKTMBHOCTM
(Energy Efficiency Existing Ship Index (EEXI)) ¢ nc-
Nonb30BaHNEM TEXHUYECKUX CPeaCTB AA NOBbl-
LEeHNA X SHepro3PpPpeKTUBHOCTM U onpefeneHns
rofOBOro SKCNyaTaLMoHHOro MHAMKATOpPa yrnepo-
pnoemkoctn (Carbon Intensity Indicator (Cll)) n ero
penTtuHra. MHTeHcnMBHOCTb BbIGPOCOB yrnepoaa
OLIeHVBAETCA MO BbIOPOCaM NAapPHUKOBBIX Fa30B B CO-
OTHOLUEHMM C KONTMYECTBOM Ipy3a, epeBe3eHHOro
Ha COOTBETCTBYHOLLEe PaCcCTOAHME.

Docturny Tl daktuuecknin Cll gonkeH 6bITb 3a-
$VMKCMpPOBaH B JOKYMEHTaX Aj1A CPAaBHEHNWA C Liene-
BbIM noka3saTenem Cl/l. 3To NO3BOANT ONpeaennTb
pentuHr yrnepogoemkocTu cyaHa (A, B, C, D, E, rge
A — camblli BbICOKUI penTUHr 3dpdekTrBHoCcTH, a E -
CaMbIl HA3KNIN). AGBMUHUCTPALNAM, MOPTOBLIM BJla-
CTAM U APYTUM 3a1HTEPECOBAHHbIM CTOPOHaM, B 3a-
BVICMMOCTU OT 06CTOATENBLCTB, MO3BOJIEHO BBOANTH
CTUMynupyoLwme Mepbl AnA Cy[0B C PeATUHIOM A

I11. CTATbM

nnu B, uTo TakXKe ABNAETCA CUNbHBIM CUTHANIOM NS
pblHKa 1 GUHAHCOBOIO CEKTOpPA.

CygHo, nmetowlee pentnHr D unu E B TeueHune
Tpex neT nogpAd, AOMKHO NPeACTaBUTb MNJ1aH Kop-
PEKTUPYIOLWNX AENCTBUN, YTOObI MOKa3aTb, Kak Oy-
[eT [OCTUTHYT Tpebyembil nHaeKc (C unu Bobiwwe).

OxwupaeTca, uyto nonpasku K MNpunoxeHuto VI
K Konsenuunu MAPTOJ1 73/78 BctynAat B cuy 1 Ho-
A6pna 2022 r., a TpeboBaHuA K cepTudurkaymnsam EEX]
n Cll - c 1 auBapA 2023 r. OTO O3HavaeT, YTo nep-
BaA rogoBas otyeTHOCTb no Cll 6ypeT 3aBeplueHa
8 2023 1., a MepBbIN PeNTUHT ByaeT NPUCBOEH Cyaam
yxe B 2024 r.

MexgyHapogHaa nanata cygoxonctaa (Inter-
national Chamber of Shipping (ICS)) B ceHTA6pe
2021 r. TakXKe npensioxnna BBecTr cbop Ha BbIOpo-
Cbl yrnepoga C Cy[oB B NpeanBepuvi HoAOPbCKMX
3acefaHunin KomuteTa no 3awmte MOPCKOW cpefbl
IMO v KoHdepeHumnn OOH no nsmeHeHuto KnvumarTa.

HecomHeHHO, cpegHecpoyHble mepbl IMO no-
TPebYIOT BbICOKOW CTEMEHN UHHOBALWI U NPUBERYT
K rno6anbHOMY BHePEeHWNI0 HOBbIX BUAOB TOMIU-
Ba 1 HOBbIX TEXHONIOTUI. DTO, NpPeXxae BCero, Npo-
rPamMmbl MO BHEAPEHMWIO NCMOMb30BaHNA TOMIMBA
C HU3KUM U HYNEBbIM COZIePXKaHMEM YTTiepoa, Npo-
paboTKa LONOMHUTENbHbBIX Mep onepaLuoHHON 3¢-
bEKTUBHOCTY 1 PbIHOYHbBIX MEXAHM3MOB, TaKUX KaK
TOProB/A KBOTaMU Ha BbIGPOCHI, NJiaTa 3a BbI6POChI
WA SKOJIOrMYECKNIA HAMOT U B3aMMO3ay4eTbl MO Bbl-
6pocam. Takre Mmepbl B OCHOBHOM ABIAIOTCA SKOHO-
MUYECKUMM 1 MCMONb3YITCA 418 MaHUMNYMPOBa-
HUA PbIHKOM C LIeNbio Mepexofa K Xenaemomy (He
3arpA3HALLEMY OKPYXKaloLLyo cpefly) MOBeAEeHMIO.

Bnpouem, IMO He nnaHupyeT paccmaTpmBaTb
Takune mepbl 8o 2023 r. Mexay Tem EBponeinckun
coto3 (EC), koTopbIlt TakKe nMeeT aMOnLMO3HbIe
Liefn MO COKpaLLEHNIO BbIOPOCOB MapHUKOBBIX ra-
30B, He[lABHO NPOABUHYNCA JaNleKo Brepes B 3TOM
HanpaBfieHUK, MPOronoCoBaB 3a NPYMeHeHe 3Ha-
UNTENbHBIX PbIHOYHbIX Mep K cygoxoacTtsy B EC ny-
TeM BKJ/OUYEHNA BbIOPOCOB OT CyAOX0ACTBa B Cxemy
TOproean KBoTaMu Ha Bblbpockl EC (EU Emissions
Trading Scheme (EU ETS)).

2. Cxema TOprosnmn KBotamm
Ha Bbl6pocbl EC (EU ETS)

14 niona 2021 r. Komnccma EC onybnukosana
npeanoxeHne o0 BKIYEHNN BbIGPOCOB OT CyAoXoa-
ctBa B Cxemy Toproenu kKBotamm Ha Bbl6pocb! EC, ko-
TOPbIM BHOCATCA nonpasku B upekTtusy 2003/87/
EC (perynupyet camy Cxemy TOProBan KBOTamu
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Ha Bbl6bpocbl) n PernameHT EC 2015/75 (perynupy-
eT CMCTeMY MOHUTOPWHIA, OTYETHOCTI U MPOBEPKN
BbIOPOCOB YrneKncnoro rasa c cygos ¢ 2017 r.).

CpepncTBa OT NPOJaxu KBOT Ha BbIOPOCHI BMeCTe
CO wTpadamy B OTHOLIEHMM KOMMAHUN, KOTOPble
NpeBbICUN TaKne KBOTbI, ByayT noctynatb B Kommc-
cunto EC. B HacToAwee BpemaA oxmgaeTcs, uto 50%
3Ton BbIpyuku nonget B DoHp aekapboHusaumm
MOPCKOro TPaHCNopTa, CO34aHHbIN CneLnanbHO Ana
noafep:kkn gekapboHm3aLmMm MOPCKOro CekTopa,
a 50% nowgeT Ha NofaepPKKy bonee WNPOKON Knu-
MaTunueckon ctpaterumn EC n ero BocctaHoBfneHmne
nocne COVID-19.

HoBasa gupektuBa 6yget NpyMeHATbCA K cyaam
BaNoOBOW BMeCTMMOCTbIo 6onee 5000 6pyTTO-peru-
CTPOBbBIX TOHH, BbIMOJHAKLLMX PENChI C LieSblo Nepe-
BO3KW NacCaKMpOB W/ FPYy30B B KOMMEPYECKNX
uensx (3a NcknoyeHrem BOeHHbIX Kopabnen, Bo-
€HHO-MOPCKOro BCromoratesibHoro obopynoBaHus,
pbI6ONOBHbBIX MK pbibonepepabaTbiBaloLLMX CYA0B,
LlepeBAHHbIX CYy10B MPUMUTMBHON KOHCTPYKLMN,
cynoB 6e3 MexaH4YeCKoro NpuBoga U npasuTenb-
CTBEHHbIX CYA0B, UCMOJIb3yeMbIX B HEKOMMEPUECKNX
LienaAx), a TakxKe K Bblbpocam yrieKkncioro rasa B at-
Mocdepy Takumm cygamu. [Inpektmsa npegycmatpu-
BaeT 06A3aHHOCTb YKa3aHHbIX Cy0B OnlaynBaTh:
+  50% BbI6GPOCOB OT CyZ10B, BLINONHALNX PEACHI

¢ 3axogom B EC nnm BbIxogom n3 Hero;

« 100% BbIOPOCOB OT CY0B, COBEPLUAIOLLMX PENCHI
mexgy noptamu B EC 1 ¢ cynoB, HaxopALwwmxcsa

y npuyana B nopty B npepenax EC.

B HacTosee BpemA npegsiaraeTcs, Ytobbl Npu-
obpeTeHne KBOT Ha BbIOBPOCHI ABYOKUCHU Yriepo-
Aa, npousBefeHHble B 2023 1. 1 B nocnegyowmmn
nepvog, CTano nosTanHo obA3aTesibHbIM COracHO
cnegyiowemy rpaduky: 3a 2023 r. — 20% nogTBepXK-
JEeHHbIX BbIOPOCOB; 3a 2024 I. — 45% noatBepKaeH-
HbIX BbIGPOCOB; 3a 2025 1. — 70% noaTBepPXKAEHHbIX
BbIOPOCOB; 3a 2026 1 KaxAbli Nocneyowmn ros —
100% nogTBepKAeHHbIX BbIOPOCOB.

OTBeyvaTb 3a UCMONHEHVE ANPEKTUBBI OYLET «Cy-
LloxofHasA KomnaHua» (“shipping company”), nog,
KOTOPOW NOHMMatoTCA «cydossadeney, unu aobas
Opyaas op2aHu3ayus, usiu Juyo, makoe Kak MmeHeo-
XXep unu 6epboym-gpaxmosamesib, KOmopele npu-
HAIU Ha ceb6a omeemcmaeHHOCMb 3d 3KCnJyama-
yuro cyoHa om cyo0osniadesnibya u Komopewle, NpUHAB
Ha cebs Makyr omeemcmeeHHOCMb, CO2/1ACUIUCh
83AMb Ha cebs 8ce 0643aHHOCMU, NPedyCMOMpPeH-
Hele Mex0yHapoOHbIM KOOeKCOM ynpassieHus 6e3-
onacHou skcniyamayuel cyoos u npedomspauje-
HUeM 3a2psA3HeHUs, U3/10XKeHHbIM 8 [lpunoxeHuu |
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K Peznamenmy (EC) N° 336/2006 Esponetickozo
napnameHma u Cosema (Mex0yHapoOHbIl KoOeKc
ynpasneHus 6ezonacHocmoto (MKYB))».

3a HencrnonHeHne AUPEKTUBbI NPefyCMOTpeHa
CnlepyioLlas OTBETCTBEHHOCTb:

a) nybnvkKauna HaMeHOBaHU CY[OXOLHbIX
KOMMaHWI, He BbIMOMHAIOLLMX CBOW 006A3aTeNbCTBa;

b) onnata wrtpada 3a cBepxHOPMaTUBHbIE BbI-
6pocbl B pazmepe 100 eBPO 3a TOHHY YrIEKUCIIOrO
rasa, BblIOpOLIEHHOrO CBEpPX BblAaHHbIX pa3pelue-
HWIA;

C) BO3MOKHOCTb 3afieprKaHnsA CyiHa Ha Teppu-
Topun EC nnn otkasa cygHy B 3axoge B nopTbl EC.

Takum obpasom, nuua, nognagawwme nopj
yKa3aHHOe NMoHATME CYQOXOAHOWN KoMMaHun (Bna-
Lenblibl, MeHegXepbl, 6epboyT-ppaxToBaTenu um
Apyrue opraHusaumm, oTBevaroLme 3a UCMOoSHeHre
TpeboBaHun MKYB), MOryT HeCT OTBETCTBEHHOCTb
3a cobntoaeHne npeaesibHbIX 3HaYeHNN BbIOPOCOB,
a noToMy UM crielyeT obpaTnTb 0co60e BHUMaHue
Ha CBOW [OroBOpHble 06A3aTeNbCTBA C Lenblo nX
npriBeieHrs B COOTBETCTBYME C HOBbIMU TpeboBaHU-
AMU, KOTOpble, CKopee Bcero, 6yayT NPUMeHATbCA
B EC ¢ 2023 r. - B YaCTHOCTW, yperynupoBaTtb BOMpo-
Cbl OTBETCTBEHHOCTM 3a CObNoAeHNe ANPEKTUBDI,
pacnpegeneHnsa OTBETCTBEHHOCTU 3a ee HapyLueHne
1 NOCNeACTBUIA ee HaCTYMNIeHNA HeNoCPeACTBEHHO
B UapTepe.

3. UHnymnaTtuebl B Poccnn

He cekpert, uto MexayHapogHble NHULNATUBDI
JOMKHbI BOM/OLATLCA M B HALMOHAMIbHbIX 3aKOHaX.
B To Bpema Kak mexayHapoAHoe perynMpoBaHmne
OTHOCUTENIbHO LIENIOCTHO, OTAENbHbIe HaLMOHasb-
Hble 3aKOHbI, KOTOpPble NPUBOAAT TaKoe perynu-
poBaHue B eNCTBME, YacTO AONYCKAlOT NyTaHuLy
B OTHOLLEHWW YCTaHOBJIEHHbIX TPeboBaHWI, KOTO-
pble MOryT pa3nuyaTbCA OT roCyfapcTBa K rocyaap-
ctBy. Tak, Hanpumep, lMpasuna IMO, HanpaBneHHble
Ha COKpalleHne BbIBPOCOB Cepbl OT CyAOXOACTBA,
npeanncbiBaloT YeTKoe 1 Bceoblle npuMmeHMmoe
€ 2020 r. maKkcMManbHoe cofepxaHme cepbl CyqoBO-
ro Tonnvea B pa3mepe 0,5%. OfHako, Tak Kak peanu-
3auus 3TOro nNpaBwusa Obifia OCTaB/IeHa Ha YCMOTpe-
HVe OTAeNIbHbIX FOCYAapCTB, B HEKOTOPbIX CTPaHax
3TO NPaBUIIO CTPOro cobnofaeTcs, a B APYruX — HET.
Hanpumep, Ha ypoBHe ESK caenaHo ncknwoueHue:
[0 31 pekabpa 2023 r. gns Cy4oB, yYacTBYOLWUX
BO BHYTPEHHUX BOAHbIX MepeBo3Kax, AOMyCKaloTcA
NPOW3BOACTBO U BbIMYCK B 06paLleHne CyLoBOro
TOM/IMBA C MAaCCOBOW Aornei cepbl He 6onee 1,5%.



B HosA6pe 2020 r. MNpaBuTenbcteom PO 6bina npu-
HATa JOPOXKHaA KapTa (MnaH MeponpuATUN B pam-
Kax TpaHchopmaLmm 4ENOBOTO KfMaTa), B KOTOPOW
NPUMeHNTENIbHO K MOPCKOMY TPaHCMopPTY Obina 3a-
KpenneHa HeobxoanMoCTb pa3paboTKu 3aKoHoda-
TeNbHbIX U3MEHEeHN ANA CTUMYNMPOBAHUA NCNOJSTb-
30BaHMA SKONOMMYECKM YNCTbIX TEXHONOMMI B 06-
NacTV TOProBOro MopenyiaBaHa 1 CygoxoacTaa.

K HacToAlemMy MOMEHTY pa3roBop MAET O CTU-
MYPYIOLNX Mepax adMUHUCTPATUBHOIO N SKOHO-
MMYECKOro xapaKkrepa AN UCNOoSb30BaHUA HOBbIX
TEXHOJIOTUI B CYAOCTPOEHMY N CyQOXOACTBE (Ha-
npumep, yCTaHOBMIEHME 3aBUCUMOCTY BEIMYNHDI
NopTOBbIX COOPOB OT NMOKa3aTesA «3IKONOMMYHOCTUY
CyOHa, KOTOpPbIN, B CBOIO ouepefb, 6yaet obycsioB-
JIEH UCNOMb3yeMbIM Ha CyiHe BULOM TOM/VBA; HaNu-
yrie BO3MOXHOCTV UCMONb30BaHNA NEKTPOIHEPI N
13 6eperoBblX UCTOYHNKOB NMUTAHNA NPU CTOAHKe
CyAHa B MOPCKOM MOPTY; NOIHOE BbIMOJIHEHNE BCEX
MeXOYHaPOAHbIX 1 HALMOHANbHbIX HOPM B 0651acTh
3alUMTbl OKpY»KatoLLen cpeabl OT 3arpPA3HEHNSA C Cy-
[0B; BbICOKME MoKasaTenu sHeprospPeKTmBHOCTH
B COOTBETCTBMMW C YKa3aHHbIMK paHee MeXAayHa-
pOAHbIMY MeTOAMKaMM U Ap.).

Kpome Toro, Ha 3aKkoOHOZaTe/IbHOM YPOBHE npea-
naraeTca npefycmoTpeTb npedepeHummn ana «3ene-
HbIX» CY[OB KaK Npuv pacnpegeneHnumn mep rocygap-
CTBEHHOW NOAAEPXKN B YAaCTU CYQOCTPOEHUA (yTn-
NV3aLMOHHBIN FPAHT, CybcnanpoBaHmne NpoLeHT-
HOW CTaBKM MO KpeamuTy Ha CTPOUTENbCTBO CyAOB,
cybcnanpoBaHe IM3NHIOBbIX BbiMaaT HAa BHOBb
NOCTPOEHHbIE CyAa U T.N.), TaK U Npu onpepene-
HUW OYePEeHOCTM 3axofa CYAOB B MOPCKUE MOPTbI
1 04epefHOCTM X NOCTAaHOBKM K Npuyany (Kak 31o
cenvac caenaHo B OTHOLLEHUN NINHENHbIX CYA0B).

MpoeKT faHHOrO 3aKOoHa e pa3pabotaH MuH-
npomtoprom Poccuu. MNMnaHnpyeTca, 4To n3ameHe-
HuA B OefepanbHbi 3aKOH OT 8 HoAGpA 2007 T.
N2 261-03 «O mopcknx noptax B Poccuinckon Oe-
Lepaunn 1 0 BHECEHUN U3MEHEHWI B OTAENbHbIE
3aKoHopaTenbHble akTbl Poccuinckon MGepepaummn»
1 KTM P® BcTynAT B cuny yxke B 2023 T.

4. BbiBOADI
YunTblBas, YTO PeryinpoBaHne B OTHOLIEHWN

AeKapbOHM3aLMN B CYyAOXOACTBE elle HaXOAUTCA
Ha >Tane CTaHOBNeHMA, HabnogaeTca HeKoTopas

I11. CTATbM

TeHAEeHUMA cAepKUBaHUA BHEAPEHUA HOBbIX TEX-
HOMOrN N METOA0B 0 TOrO MOMEHTA, MOKa Cy10B-
nagenbLam 1 orepaTopam MOPCKUX CY0B He byaeT
YeTKO BUIHO, KaKue 13 HUX ByayT WMPOKO NCMOoSb-
30BaTbCA U NOATBEPAAT CBOK HAAEXKHOCTb U 3ddeK-
TUBHOCTb. MeXay TeM BNOMHe NOHATHO, YTO B 61K-
XKallee BpeMa BaXKHENLLYIO POJib B MPOABUMKEHNM
OTpacnn K 4OCTUKEHWMIO yCTaHOBeHHbIX IMO uenen
6ynyT urpatb MogepHu3aumna ¢paoTa u UCNonb3oBa-
HVe HOBbIX BMAOB TOM/MBA.

Mo cnosam r-xu Margbl KonunHckon (Magda
Kopczynska), pupektopa no BOAHOMY TPAHCMOPTY
EBponelickonn kKomuccum, «mexHos02uu U UHppa-
CmpyKkmypa 0719 HO8blx 8UO08 MonJiu8a 00JIXKHbI
66IMb 20MO8BbI K LWUPOKOMY pAacnpoCmMpaHeHuro
Ha peiHKe cydoxodcmaa k 2030 2., ymobbl cekmop
Moz 0ocmuus yesnel IMO Ha 2050 2.». DTo noTpebyeT
aKTUBHOIO COTPYAHMYECTBA C SHEPreTuYecKMMun
KOMMaHWAMM, NOPTaMU, Cy[OXOAHBIMU KOMMAHMAMU
1 rpy3oBnagesibLamu.

B cnncok pa3pabaTtbiBaeMbix BMAOB TOMMBA
BXOZAT, NpeX e Bcero, BOAOPOL, aMMuaK, MeTaHonN
1 agepHoe Tonnueo. [latckasa cyaoxofHasa Komna-
HMA “Maersk” nnaHupyeT 3anycTuTb CyAHO Ha OC-
HoBe MeTaHona yxe B 2023 r. KomnaHua “Wallenius
Wilhelmsen” npopabaTtbiBaeT BapnaHT BETPOIHEP-
reTuyeckoro cygHa Kk 2025 .

B Poccun ocHOBHble cygoxofHble KOMMaHUu
00beauHAT YCUINA ANA NepeBofa MOPCKOro
TpaHCNopTa Ha CKMKEHHbIA MPUPOAHDIN ras B Ka-
yecTBe BYHKEpHOro TOMNBA B PaMKax «3eneHbIX»
nHMumaTue B ApKTuke. Kpome TOro, nget akTuB-
Has NPopaboTKa BO3MOXHOCTEN MeXAYHapPOOHOIro
ncnonb3oBaHmA CeBepHOro MOPCKOro NyTu B Ka-
yecTBe OZHOW N3 Mep CHUXeHMA BbIOpOCoB nap-
HMKOBbIX ra3oB (MeHbLIas NPOTAXEHHOCTb NyTN =
MeHbLLUNI 06beM BbIOPOCOB).

Ho kakum 6bl HY 6bIn0 ByayLuee, O4eBUIHO, YTO
pacTylme CTaHAAPTbl B YaCTW COKpPALLEHNsA Bbl-
6pPOCOB MAPHUKOBBIX ra30B 1 ABVXEHME OTPaC/n
K «3e/1eHOMY» CY[OXOLCTBY C 0COObIM BHUMaHU-
€M [OJIXKHbl ObITb BOCNPUHATLI CyfoBNagenbLamu
1 onepaTtopamm yxe cerogHs. lNocnegHum Heob-
XOAMMO VX YUuTbIBaTb NPU onpeneneHnmn ganb-
HeWwero NyTn pa3BUTUA He TONbKO ANA 3aLuUTbl
6yoyLUMX MHBECTULWIA N JOCTUKeHMA GUHAHCOBOW
30 EeKTUBHOCTY, HO TaKXKe 1 ans 6bonben apdek-
TUBHOCTM Ha MOpe. &
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Shipping and the Decarbonization
Trend: in Search of a Balance

ombating climate change and reducing harmful
emissions are becoming an increasing global
priority in all spheres.

In the international scene, efforts to reduce
greenhouse gas emissions were first brought to-
gether in the 1992 United Nations Framework Con-
vention on Climate Change (UNFCCC), to which al-
most all nations in the world are parties. Under the
UNFCCC, industrialized countries agreed to reduce
greenhouse gas emissions as much as possible and
to support climate change activities in developing
countries.

Following the UNFCCC, the Kyoto Protocol was
adopted in 1997. It imposes obligations on deve-
loped countries to reduce emissions of six green-
house gases and allows for various mechanisms to
reduce emissions, including the use of international
greenhouse gas emissions trading.

In 2015 parties to the UNFCCC also adopted the
Paris Agreement on Climate Change, which requires
member countries to take action to keep global
average temperatures from rising above the estab-
lished limits and to achieve zero emissions as early
as the second half of this century.

1. International shipping initiatives

Shipping accounts for around 2-3% of the world’s
carbon dioxide (CO,) emissions. The International
Maritime Organization (IMO) has, among other inter-
national initiatives, also set itself the goal of contrib-
uting to the fight against climate change by tackling
greenhouse gas emissions from shipping.
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At the 62" session of its Marine Environment
Protection Committee (MEPC) the International
Maritime Organization adopted the Regulations for
the Prevention of Air Pollution from Ships (Annex VI
of MARPOL 73/78). These were the first Regulations
ever to set standards for CO, emissions in any sector
of the world. The Regulations apply to existing and
newly built ships and set out the various energy
efficiency measures they must comply with.

In April 2018, at the 72" session of the IMO Ma-
rine Environment Protection Committee adopted an
Initial Strategy to reduce greenhouse gas emissions
from ship, under the following plan: to reduce the
carbon intensity of international shipping by 40% by
2030 compared to 2008 levels, and to reduce it by
70% by 2050, as well as to reduce greenhouse gas
emissions from shipping by at least 50% by 2050
(again, compared to 2008 levels) and to eliminate
them as soon as possible.

In June 2021, the IMO Marine Environment Pro-
tection Committee adopted amendments to An-
nex VI of MARPOL 73/78, which combine technical
and operational approaches to improve the energy
efficiency of ships and also provide an important
basis for future measures to reduce greenhouse
gas emissions. The amendments also concern
a ban on the use and transportation of fuel oil in
Arctic waters, which will take effect on July 1,2024.
This ban will apply to the use and transportation of
heavy fuel with a density higher than 900 kg/cubic
metres at 15 degrees and a kinematic viscosity of
180 mm?/s at 50 degrees. But it will not affect ships
intended to prevent and eliminate oil spills, search



and rescue ships, and, until July 1, 2029, ships that
fly the flag of countries with an Arctic coast, if such
ships operate within territorial waters of the flag
country.

The new measures will require all ships to cal-
culate their Energy Efficiency Existing Ship Index
(EEXI), using technical means to improve their en-
ergy efficiency and to determine the annual Car-
bon Intensity Indicator (Cll) and its rating. Carbon
Intensity is estimated by greenhouse gas emissions
in relation to the amount of cargo transported over
the corresponding distance.

The achieved actual annual indicator Cll should
be documented for comparison with the Cll target.
This will determine the ship’s carbon intensity rating
(A, B, C, D, E, where A is the highest efficiency rating
and E is the lowest one). Administrations, port au-
thorities and other parties involved, as appropriate,
are allowed to introduce incentives for ships with
A or B rating, which is also a strong signal to the
market and the financial sector.

A ship rated D or E for three consecutive years
must submit a corrective action plan to show how
the required index (C or better) will be achieved.

The amendments to Annex VI of MARPOL 73/78
are expected to enter into force on November 1,
2022, with EEXI and ClI certification requirements
from January 1, 2023. This means that the first an-
nual Cll indicator reporting will be completed in
2023 and the first rating will be assigned to ships
as early as 2024.

In September 2021 the International Chamber of
Shipping (ICS) also proposed a levy on carbon emis-
sions from ships ahead of the November meetings
of the IMO Marine Environment Protection Com-
mittee and the United Nations Climate Change
Conference.

IMO’s medium-term measures will undoubtedly
require a high degree of innovation and lead to the
global adoption of new fuel types and new tech-
nologies. These include, above all, programmes to
introduce the use of low- and zero-carbon fuels, the
development of additional operational efficiency
measures and market mechanisms, such as emis-
sions trading, an emissions fee or environmental
tax and emissions offsets. Such measures are mostly
economic and are used to manipulate the market to
move towards desirable non-polluting behaviour.

However, the IMO does not plan to consider
such measures until 2023. Meanwhile, the Europe-
an Union (EU) also has ambitious goals to reduce
greenhouse gas emissions. And EU has recently
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moved far in this direction by voting to apply sig-
nificant market-based measures to shipping in the
EU by including emissions from shipping in the EU
Emissions Trading Scheme (EU ETS).

2.”EU Emissions Trading Scheme” (EU ETS)

On July 14,2021, the EU Commission published
a proposal to include emissions from shipping in
the EU Emissions Trading Scheme, which amends
Directive 2003/87/EC (regulating the Emissions
Trading Scheme itself) and EU Regulation 2015/75
(regulating the monitoring, reporting and verifica-
tion of ships carbon dioxide emissions from 2017).

Funds from the sale of emission allowances, to-
gether with fines against companies that exceed
such allowances, will go to the EU Commission. Cur-
rently, 50% of these proceeds are expected to go to
the Maritime Decarbonisation Fund, set up speci-
fically to support decarbonisation of the maritime
sector. Another 50% will go to support the broader
EU climate strategy and its recovery after COVID-19.

The new directive will apply to ships of more
than 5,000 gross tonnage engaged in voyages for
the carriage of passengers or goods for commer-
cial purposes and the emission of carbon dioxide
into the atmosphere by such ships. Exceptions are
warships, naval auxiliaries, fishing or fish process-
ing ships, wooden ships of primitive construction,
non-motorised ships or government ships used for
non-commercial purposes. The Directive provides
for the obligation of these ships to pay:

+  50% of emissions from ships entering or exiting
the EU;

« 100% emissions from ships voyaging between
ports within the EU and from ships berthed at

a port within the EU.

It is now proposed that the purchase of carbon
dioxide emissions credits produced in 2023 and
thereafter be phased in mandatory according to
the following schedule: 20% verified emissions for
2023; 45% verified emissions for 2024; 70% verified
emissions for 2025; 100% verified emissions for 2026
and each year thereafter.

Responsible for implementing the directive will
be the "shipping company", which is defined as "the
shipowner or any other organization or person, such as
manager or bareboat charterer, which has taken over
the responsibility for the operation of the ship from the
shipowner and which, having assumed such respon-
sibility, has agreed to take over all the obligations
contained in the International Management Code for
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the Safe Operation of Ships and for Pollution Preven-
tion (International Safety Management (ISM) Code) set
out in Annex | to Regulation (EC) No. 336/2006 of the
European Parliament and of the Council".

The following liability is prescribed for failure to
comply with the directive:

a. Publication of names of shipping companies
that do not meet their obligations;

b. Payment of an excess emissions fine of €100
per tonne of carbon dioxide emitted in excess of
the permits issued;

c. Possibility of detaining a ship in the EU or re-
fusing a ship to enter EU ports.

Thus, bodies falling under the above definition
of “shipping company” (owners, managers, bare-
boat charterers or other organizations responsible
for compliance with the requirements of the ISM
Code) may be responsible for compliance with the
emission limits and should therefore pay particular
attention to their contractual obligations in order to
bring them in line with the new requirements likely
to apply in the EU from 2023. In particular, regulate
the questions of liability for compliance with the
directive, its distribution and the consequences of
its occurrence directly in the charter.

3. Initiatives in Russia

It is no secret that international initiatives must
also be translated into national laws. While inter-
national regulation is relatively coherent, the indi-
vidual national laws that give effect to such regu-
lation often allow for confusion regarding the re-
quirements imposed, which may differ from state
to state. For example, the IMO Regulations, aimed
at reducing sulphur emissions from shipping, pre-
scribe a clear and universally applicable maximum
sulphur content of marine fuel of 0.5% from 2020.
However, as the implementation of this rule has
been left to the discretion of individual states, some
states strictly enforce the rule, while others do not.
For example, an exception was made at the EEC
level. Until December 31, 2023, the production and
release of marine fuel with a maximum sulphur con-
tent of 1.5% is allowed for ships involved in inland
water transport.

In November 2020, the Government of the Rus-
sian Federation adopted a roadmap, action plan
within the framework of business climate transfor-
mation, which, in relation to maritime transport,
enshrined the need to develop legislative changes
to stimulate the use of environmentally friendly

84

technologies in the field of merchant shipping and
navigation.

At the moment we are talking about adminis-
trative and economic incentives for the use of new
technologies in shipbuilding and shipping. For ex-
ample, the determination of the port dues amount
depending on the “environmental friendliness” of
the ship, which will depend on the fuel used by the
ship, the possibility of using electricity from onshore
power sources when the ship is in the sea port, full
compliance with all international and national
standards in the field of environmental protection
against pollution from ships, high energy efficiency
indicators in accordance with the previously men-
tioned international methodologies, etc.

Also at the legislative level it is proposed to
provide preferences for “green” ships both in distri-
bution of state support measures in shipbuilding
(salvage grant, subsidizing of ship construction loan
interest rate, subsidizing of leasing payments for
newly built ships, etc.) and in determination of pri-
ority of ships entering seaports and priority of their
mooring, as it is now applied to liner ships.

The Ministry of Industry and Trade has already
drafted this law. It is planned that amendments
to the Federal Law on Sea Ports and the Merchant
Shipping Code of the Russian Federation will come
into force in 2023.

4, Conclusion

Given that regulation regarding decarbonisa-
tion in shipping is still in its infancy, there is some
tendency to hold back the introduction of new
technologies and methods until shipowners and
marine operators can clearly see which ones will
be widely used and prove their reliability and ef-
fectiveness.

Meanwhile, it is quite clear that fleet modern-
ization and the use of new fuels in the very near
future will play a crucial role in moving the industry
towards achieving the goals set by IMO.

According to Magda Kopczynska, Director for
Water Transport at the European Commission,
“Technology and infrastructure for new fuels must
be ready for widespread deployment in the shipping
market by 2030 if the sector is to meet the IMO’s 2050
goals” This will require active cooperation with
energy companies, ports, shipping companies and
cargo owners.

The list of fuels under development includes
primarily hydrogen, ammonia, methanol and nu-



clear fuel. Danish shipping company Maersk plans
to launch a methanol-based ship as early as 2023.
Wallenius Wilhelmsen company is working on a
wind power ship option by 2025.

In Russia, major shipping companies are joining
efforts to convert maritime transport to liquefied
natural gas as bunker fuel as part of “green” initia-
tives in the Arctic. In addition, the options of inter-
national use of the Northern Sea Route as one of
the measures to reduce greenhouse gas emissions
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(shorter route length = lower emissions) are being
actively explored.

But whatever the future holds, it is clear that
growing greenhouse gas reduction standards and
the industry’s move towards “green” shipping must
be embraced with particular care by shipowners
and operators today and prejudge their future de-
cisions, not only to protect future investments and
achieve financial efficiency, but also to achieve ef-
ficiency at sea. m
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V. OB30P HOBNHOK JINTEPATYPbI 1O MOPCKOMY TTPABY

1.1. Kutaiickasa cyae6HasA npakTukKa no mop-
CKuM genam: Bbibopka 3a 2014 r. | Chinese Mari-
time Cases: Selection for Year of 2014

1.2. Kutaiickana cyae6Hana npakTuka no mop-
CKuM genam: Bbi6opka 3a 2015 r. | Chinese Mari-
time Cases: Selection for Year of 2015

1.3. Kutaiickan cype6Han npakTuka no mop-
CKUM fienam: Bbi6opka 3a 2016 . | Chinese Mari-
time Cases: Selection for Year of 2016

1.4. Kutaiickana cyae6HanA npakTukKa no mop-
CKuM fienam: Bbi6opka 3a 2017 r. | Chinese Mari-
time Cases: Selection for Year of 2017

[1od ped. Mapmuna []38uca, LzaH Jluna | Ed. by
Martin Davies, Jiang Lin

B 3Tux KHMrax oTo6paHbl BegyLme, BIMATENb-
Hble Y HOBaTOPCKMe peLlleHNa KUTaNCKnux CyaoB
no MOPCKMM Aenam, a Takxe npenctaBineH nx
NMOJHbIN NepeBOA C KPAaTKUM U3NOXKEHNEM ANA
ynTaTenemn, Yytobbl OHWM MOMAN NOAYYUTb Npes-
CTaBJieHMe O TOM, KaK cyabn Kutasa, npumeHsio-
LiMe MOpCKOe NpaBo, TONKYIOT, MPUMEHSAIOT 1 pas-
BMBAIOT KNTANCKOE perynnpoBaHme Ha NpaKTuKe.
Kutanm yyactsyeT B TOProssie ¢ Apyrumm rocygap-
CTBAMM Ha CYyMMbl B TpUnNMoHbl gonnapos CLUA
B rof, 1 okosio 95% rpy3oB npv 3TOM NepeBo3unT-
CA MOPCKMMU CylamU, KOTOpble 3aXOAAT B COTHU
KNTaCKNX NMOPTOB KaXkAbl AeHb. [JaHHbIe KHUTK
B onpefesieHHON CTeneHn Npu3BaHbl UCNPaBUTb
CUTyaLuIo, CBA3aHHYIO C OTCYTCTBMEM aBTOpPUTET-
HbIX NCTOYHWNKOB, JOCTYMHbIX MHOCTPAHHOMY Yu-
TaTenio U HeOBXOAMMbBIX AN U3YUYEHUS TOrO, Kak
bYHKUMOHMpPYeT KnTarckasa cygebHana cuctema.

2. MexxpyHapogHoe npaBo 1 KoprnopaTuBHble
y4acTHUKMN ry6oKkoBoaHo Ao6bIun | Interna-
tional Law and Corporate Actors in Deep Seabed
Mining

LxoaHHa [Junzyonn | by Joanna Dingwall

Mmy6okoBoAHbIE pafiOHbl MOPCKOrO fiHa 3a npe-
Aenamuv IpUCANKLNN rocyfapcTs (M3BECTHbIe Kak
OTKpPbITOE MOpe) 3aHMMAIOT MOYTU TPY YeTBEePTH
BCel nnouwaamn nosepxHoctn MnpoBoro okeaHa
N XpaHAT B cebe MHOXECTBO LIeHHbIX PeCcypCoB,
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BK/IOYAA JparoLeHHble MeTansbl U pefKo3eMesib-
Hble anemeHTbl. B nocnegHue rogbl Habnopaetca
3aMeTHbI POCT UHBECTUUUIN B rNyOOKOBOAHbIE
palioHbl MOPCKOrO HA CO CTOPOHbI YAaCTHbIX KOp-
nopauuii 1 Bce 60nbLINIA MMYNbC K UX pa3paboTke.
B 3TOM KHWre paccmaTprBatoTCA akTyanbHble NpaBo-
Bble MPO6IEMbI, KOTOPble BO3HUKHYT B GivKainime
rofibl BC/IeACTBUE aKTUBHOW AeATENbHOCTY KOPMOo-
paunn.

3. MupaTtcTBO N NpnBaTU3aLMa MOpcKo 6e3-
ONaCcHOCTWN: CPaBHUTENIbHbIA aHanNu3 nNpasun
oxpaHbl cypos | Piracy and the Privatisation of
Maritime Security: Vessel Protection Policies
Compared

SyxeHuo KycymaHo, CmegpaHo Pyyua | by Eugenio
Cusumano, Stefano Ruzza

B oTBeT Ha nupaTcKre HanageHWA B 3anagHom
Yyactu VIHOMMNCKOro okeaHa CTpaHbl BO BCEM MUPE
BCe Yallle CAHKLMOHMPYIOT pa3melleHne BOOPY»KeH-
HOW OXpaHbl, NpefoCTaBIAeMOl AN MOPCKIMX CYA0B
YaCTHBbIMW BOEHHBIMU 1 OXPaHHbIMU KOMMAHUAMM
(YBK). OTa WMpPOKO pacnpocTpaHeHHasa TeHAeHUUA
NpoT1BOPEYNT 06A3aHHOCTM rOCY[apCTB COXPAHATb
MOHOMONNIO Ha HacKe 1 NPEeNATCTBOBATb NOABNe-
HMIO OPY»KUA Ha rpaXkAaHCKUX cyaax. B aTon kHure
KOHLIeNTyanu3npyeTca WMPOKOe UCNONb30BaHNe
YBK kak ¢pOopMbl MHCTUTYLINOHANBHOIO N30MOpPHU3-
Ma 1 obbepmHAlTCA GYHKUMOHANNCTCKNE, Naeo-
norvyeckne, NONNTUYECKNE N OPraHN3aLNOHHbIe
apryMeHTbl, CNoJib3yemble AN 06bACHEHWA Npu-
BaTM3aumy 6€30MacHOCTM Ha Cylle, pe3ynbTaTom
yero CNy»KUT CUHTETUYHOE 0O bACHEHWE KOMMEPLU-
anv3aumm geaTenibHOCTM MO 3aLUyTe MOPCKMX CyL0B.

4. MopTbl, NpecTynneHna n 6esonacHoCcTb:
ynpasiieHue 1 oXpaHa MOPCKUX NOPTOB B Me-
HAwWwemca mupe | Ports, Crime and Security:
Governing and Policing Seaports in a Changing
World

AHHa Cepoxu, AnekcaHopus Pud, Jlyka Cmopmu,
MapnuH Wicmot | by Anna Sergi, Alexandria Reid, Luca
Storti, Marleen Easton



MNMangemua COVID-19, Brexit n ToproBble BOWMHbI
mexgy CLUA v Knutaem ycnnunm nHtepec K reononu-
TUKe 1 obecneyeHmnto 6e30nacHOCTY COBPEMEHHbIX
MOPCKUX NOpTOB. [TopTbl — 3TO MECTO, B KOTOPOM
CXOOATCA COBPEMEHHbIE CoLMalbHble AVIEMMbI: (ae)
perynupoBaHue MOPCKUX MOTOKOB; (He)Bmanmoe
BNMsAHWe rnobanm3aunn; NOCTOAHHbIE NPOTUBO-
peuuns Mmexgy Toprosnei n 6e30MacHOCTbIO, a TaK-
e TOHKaA rpaHb MeXxay NernTUMHbIM, 3aKOHHbIM
1 He3aKOHHbIM. Onupanacb Ha MeXxgncunnanHap-
HbIV Noaxopn K MOINTUYECKON SKOHOMMM MOPTOBOM
6e30MacHOCTW, 3Ta KHWra npeacTaBnAaeT cobon yHU-
KanbHbI B3rNsA4 Ha couunarnbHble, SKOHOMUYECKME
1 nonuTuyeckne GpaktTopbl, KOTopble popMupytoT
OpraHn30BaHHYIO MPECTYNHOCTb 1 YMpaB/ieHUne elo.

5.MpaBa Heny6ANYHbIX CYy6'bEeKTOB Npu genu-
MUTaLMMN MOPCKUX NMPOCTPAHCTB: YPOKM C CyLum |
Non-State Actors’ Rights in Maritime Delimita-
tion: Lessons from Land

Mapuaumu Manna | by Marianthi Pappa

BonbWUHCTBO MUPOBbIX CMOPOB O MOPCKUX
rpaHuMLax CBA3aHbl C YaCTHbIMM MpPaBaMK, KOTopble
KacarTca TakUX BOMPOCOB, Kak pbl6OIOBCTBO, pas-
BeAKa HepTI 1 HayYHble NCCNeoBaHMA, U KOTOpble
rocyfapcTtsa B OAHOCTOPOHHEM NopsAgKe NpeaocTa-
BUM Heny6MYHbIM CyObeKTam B paioHax nepece-
KaroLLMXCA UHTEPECOB pa3HbIX rocyaapcTs. KOpuct-
MeXAyHapPOAHVIK, Kak MPaBuo, paccienyeT 3aKoH-
HOCTb pelleHnA rocyfapcTea o npefocTaBieHnn
TakuMx npaB. 6e3 yBeJOMNEHNA UK KOHCYNbTaLNiA
C COCeACTBYIOLUM FOCYAapPCTBOM, a TaK»Ke NMpaBo-
Bble MOCNeACTBUA, KOTOPble Takne AencTeua 6yayT
UMeTb AN NHTePeCOoB 3aTPOHYTbIX rocyaapcTs. OT-
JanAAcb oT aToro nogxona, Mapuantun Nanna pac-
CcMaTpuBaeT NofobHble CUTYaLMK C TOUKU 3peHuns
HenybnnYHbIX CyObEKTOB.

6. MpaBa naccaXXxnpos B TpaHCMOPTHOM fnpa-
Be | Transport Law on Passenger Rights

[100d ped. Mapko lNasnuxa | Ed. by Marko Pavliha

3a nocnegHue 30 net EBpona, a Takxe BeCb
OCTasIbHOM MUP NepeXunun B3pbIBHOW POCT nepe-
BO30OK. 3a nocyiefHNe HEeCKOJIbKO AeCATUNeTUn
MeXxAyHapofHOe 1 eBponenckoe TpaHCNopTHoe
NpaBo Pa3BMNOCb NPaKTUYECKN AO PEBONIOLNOH-
HbIX MacLITaboB. Ta KHUra Yepes NPU3MY KPUTUKK
MPONbeT CBET Ha Hanbosiee BaXKHble XapaKTepucTu-
K1 MeXayHapOAHOro TpaHCMOPTHOrO MpaBa, 3ako-
HogaTenbcTBa EC n cynebHOM NpakTuKK, Kacarowm-
€csA NpaB Nacca)kMpoB NPV BO34YLIHOWN, MOPCKOW,
XKenie3HO4OPOXKHON 1 aBTOMOOMBHON NepeBO3Ke.

IV. 0630P HOBUHOK JIMTEPATYPbI 10 MOPCKOMY MPABY

7.MpaBoBoe perynupoBaHue AXT N AXTUHra.
2-e HoBoe uspaHue | The Law of Yachts & Yacht-
ing. 2" new edition

Moo ped. Puyapoa Koynza, ®ununno JlopeHyoHa
| Ed. by Richard Coles, Filippo Lorenzon

HoBoe, BTOpoe nsgaHune gaHHowm paboTbl npea-
cTaBnAeT coboi BceobbeMnowWwnin TpaktaT no npa-
BOBOMY PEryNMpPOBaHNIO AXT U Npeiaraet CBoUm
ynTaTeNAM NOAPOOGHbLIA aHaNN3 MOPCKOro NpaBga,
perynupytoulero cekTop cynepbaxt. HanncaHHas
KOMaHAoW BeayLmx npakTMKOB 1 nccnegosare-
nel AXTMHIa, OHA OXBaTbIBaeT NMPaBOBble BOMPOCHI,
BO3HVKalOLWWMe B TEYEHME XKN3HUN AXTbl. ITa KHMTa
npenHasHayeHa Ansa NPaKkTUKYOLWNX IOPUCTOB, AX-
TEHHbIX 6POKEPOB N MeHeaXepPOoB, 3aHNMAOLLMXCS
3KcnnyaTauuen axT ¢ npodeccnoHanbHbIM SKM1Ma-
XKeMm, BKoyaa GpuHaHCMpOBaHMe, pernctpaymio,
dpaxToBaHMe, CTpaxoBaHWe, KOMMNIAEHC 1 paccne-
[OBaHVe HECYACTHbIX C/TyYaEeB.

8. MpaBoBoOI pexxnm 3aTOHYBLUEro nmyuye-
crBa | The Law of Wreck

Hukonac lackenn, Kpetie ®oppecm | by Nicholas
Gaskell, Craig Forrest

DTa KHUra oxBaTblBaeT MPABOBOE PErynvMpoBa-
HVe 3aTOHYBLUEro MMyLLEeCTBa B KauyecTBe efMIHOro
Lilenoro 1 BbIXOAWT 3a pamMKuy Bornpoca o6 yaane-
HUW MYLLECTBa, BOUpas B cebA TaKme acneKkTbl, Kak
COOGCTBEHHOCTb Ha 3aTOHYBLUEE VMYLLECTBO U TO,
KaKnM 06pa3om 3aKOH pa3peLLaeT MHOXECTBO NpPo-
6nem KOMMEepPUYECKOro npasa, BO3HUKAOLWMX NO-
cne KpyweHua cyfHa BO BpeMsa KOMMEpPUYECKOro
MOpPCKOro npeanpuatua. B pabote npegnaraetcs
aBTOPUTETHOE PYKOBOACTBO MO MPOUCXOXKAEHUIO
1 3HaYeHno Hanpobuninckol KoHBeHUun 06 yaa-
neHnn 3aToHyBWKX cynos 2007 T. n TONKOBaHMIO
€€ 3a4acTyio CJTIOXKHbIX HOPM, YTO CBA3AHO C Npu-
MeHeHnem KoHBeHUMM KaK K rocyfapcTBam-yyacT-
HMKaM, NbITAOLWUMCA SKCMNYaTUPOBaTb CBOK CUNTY,
TaK 1 K COOCTBEHHVIKAM Cy[0B 1 CTPaxoBLUMKaM OT-
BETCTBEHHOCTH, KOTOPbIE CBA3aHbl 06A3aHHOCTAMY,
BbITEKalOLWMMM 13 KOHBEHLNN.

9. MpaBo MOPCKOro cTpaxoBaHUA N MOPCKOIA
aBapum. 20-e n3sg. | Arnould’s Law of Marine In-
surance and Average. 20* ed.

LxoHamaH lunmar, Mapk Temnnamat, Knap bnax-
yapo, Oununna XonkuHc, Hun Xapm, [l3eud Yonuw | by
Jonathan Gilman, Mark Templeman, Claire Blanchard,
Philippa Hopkins, Neil Hart, David Walsh

B aTol KHuWre pacckasbiBaeTca o dopme, copep-
»aHUWN 1 TOJIKOBAaHUW MONMCOB MOPCKOTO CTPAxo-
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BaHMA, a TakXKe O AeCTBUAX 1 fOKa3aTeNnbCTBax,
KoTopble NoTpebyoTca Npy nogaye COOTBETCTBYIO-
LLINX NCKOB.

MnaBbl 4 (PernameHT) 1 6 (OpucanKuma n npume-
HUMOE MPaBo) ObINN CYLLECTBEHHO NepepaboTaHbl
C Tem, UTobbl OTPa3nUTb CUTYaLMIO Noche Brexit (B Toi
Mepe, B KaKOW 3Ta CUTyaL A CTana onpeaenieHHON).

Takke paccmaTtpurBaeTcs pag cyaebHbIX pelue-
HU, NPUHSTBIX CO BPEMEHW NOCeAHero obHoBe-
HUA KHWMW, B TOM YncCne:

1) ABN Amro Bank NV v Royal and Sun Alliance
Insurance plc;

2) Delta Petroleum Caribbean Ltd. v BVI Electricity
Corp. (SC);

3) Acorn Finance v Markel;

4) Alize 1954 and CMA CGM v Allianz (CA);

5) Stoffel v Grondona (5C); v

6) Herculito Maritime Ltd. v Gunvor International
BYV.

10. PaclunpeHHoe BBeieHne B MOpCKoe npa-
Bo | Advanced Introduction to Maritime Law

IMon Tooo | by Paul Todd

HanncaHHoe Begywum yyeHbim lNonom Togaom,
3TO paclWMpeHHoe BBeeHne ONMpaeTca Ha MHOro-
NETHWIA ONbIT aBTOPA MO HAYYHOMY M3yYeHUIO 1 Npe-
noaBaHMO MOPCKOro NpaBa U npegnaraet KpaTkoe
1 NMOHATHOE BBeJleHe B OCHOBHbIe 06/1aCcTu 3TOM
oTpacnn. B gononHeHne K cobCTBEHHO yuyebHOMY
nocobuto B KHMIre pacckasblBAeTCA O NPUMEHEHNN
no BCeMy MMPY aHIIMNCKOro NpaBga, a TakxKe pac-
CMaTPUBAIOTCA NCTOYHUKN MpaBa 1 METOAbI MX Bbl-
ABNeHNA. B KHMre TakxKe oCBeLLAIOTCA HEeKOTopble
TPYAHOCTM MO TONIKOBAHMIO MPaBa 1 yKa3blBaloTCA
buUrypbl, KOTopble Cbirpanyi BaxHYH Pob B TONKO-
BaHMW, CO3AAHNN N PA3BUTUM 3aKOHOAATENbCTBA.

11. CoBpemeHHOEe NpaBo MOPCKOro CTpaxoBa-

HuA. T. 4 | The Modern Law of Marine Insurance.
Vol. 4
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[100 ped. PuduaHa Tomaca | Ed. by Rhidian Thomas

DTOT YeTBEPTLIN 1 NOCNEAHUA TOM CEPUN CO-
LEepKUT [ecATb paboT, HanNMCcaHHbIX FPYMMo SKc-
NMepToOB — aKaZAEMUKOB 1 MPAKTMKOB, B KOTOPbIX CO-
BMECTHO UCCNeAyoTCA U U3M1araloTcA COBPEMeHHbIe
npaBoBble Npobnembl 1 ANCKYCCUN B IOPUANYECKON
TEOPUN N NPAKTUKE MOPCKOro cTpaxoBaHus. He-
KoTopble 13 paboT KacaloTcA pa3fenoB 3aKOHO-
[aTenbCTBa, KOTopble OblNn N3MEHEeHbl 3aKOHOM
o cTpaxoBaHuu 2015 r., a Takxke JatoT npefcTasne-
HVe 0 ByayLNX NU3MEHEHMSAX B 3aKOHe.

12. CranuiiHoe BpemsaA U femepenx. 8-e usg. |
Laytime and Demurrage. 8" ed.

LxoH Ckogpuno | by John Schofield

[aHHasA KHWra ABnAeTCA BeAyLUM UCTOYHNKOM
Mo BCEM BOMPOCaM, OTHOCALMMCA K CTaIMNHOMY
BpemMeHu 1 emepexy. Kak 1 paHee, HaurHas ¢ nep-
BOro n3gaHua B 1986 r., B Hel NpeaiaraeTca Hagex-
HblIiA, aBTOPUTETHDBIN 1 FyOOKMIA MPAaBOBOW aHaNM3.
OTa KHUra, MOJy4YMBLIAA BbICOKME OLEHKM 3a Hernpe-
B3OWAEHHDbIN OXBAT U ACHbIN CTUSb HANNCAHUA, CO-
LEPXKUT MOJIHbIN 0630p BCEX HIOAHCOB CTANIMIAHOIO
BPEMEHU 1 Aemeperka 1 NPOC/IeXBaeT pa3BUTne
nx perynuposaHusa oT XIX B. 1 8O HalWX OHEN.

13. CTpouTenbCcTBO, NpoAaka u ¢puiHaHCUpo-
BaHMne mopckux cyaos | Ship Building, Sale and
Finance

[1o0 peo. bapuca Cotiepa, S3HOpto TemmeH60pHA |
Ed. by Baris Soyer, Andrew Tettenborn

HanncaHHaa KOMaHAOM N3BECTHbIX NPAKTUKOB
N BEAYLLMX YUYEHbIX, 3Ta KH/ra B OGHOM TOMe 06b-
eAVHAEeT aHaNn3 COBPEMEHHbIX MPaBOBbIX MPO-
6nem B chepe 4OroBOPOB Ha CTPOUTENBCTBO, MPO-
Jaxy 1 drHaHCcMpoBaHue cynoB. [laHHasa paboTa
npennaraeT BCECTOPOHHeE, SKCNePTHOE N KpaiiHe
NpaKkTUYHOE PYKOBOACTBO MO 3TOW COKHOW YacTu
COBPEMEHHOTO PEerynnpoBaHUA CEKTOPa MeXayHa-
POAHbIX MOPCKUX NEPEBO3OK. B



IIl. REVIEW OF NEW RUBLICATIONS ON MARITIME LAW

1. Advanced Introduction to Maritime Law

by Paul Todd

Written by leading scholar Paul Todd, this Ad-
vanced Introduction draws on the author’s de-
cades of experience researching and teaching
maritime law, offering a clear and concise intro-
duction to the core areas of the field. In addition
to providing a primer on the substance, it explains
the worldwide applications of English law, and
surveys the sources of law and how to locate
them. It also highlights some of the difficulties in
interpreting the law and pinpoints which indivi-
duals have been instrumental in doing so, and in
making and developing the law.

2. Arnould’s Law of Marine Insurance and Ave-
rage. 20' ed.

by Jonathan Gilman, Mark Templeman, Claire
Blanchard, Philippa Hopkins, Neil Hart, David Walsh

Arnould Law of Marine Insurance and Average
explains the form, contents and construction of
marine insurance policies, and the procedures and
evidence required in bringing a case.

Chapters 4 (Regulation) and 6 (Jurisdiction and
Applicable Law) have been significantly revised to
deal with the position post-Brexit (in so far as that
position is yet determined).

Also covered are a number of decisions handed
down since the last supplement, including:

1) ABN Amro Bank NV v Royal and Sun Alliance
Insurance plc;

2) Delta Petroleum Caribbean Ltd. v BVI Electricity
Corp. (SC);

3) Acorn Finance v Markel,

4) Alize 1954 and CMA CGM v Allianz (CA);

5) Stoffel v Grondona (5C); and

6) Herculito Maritime Ltd. v Gunvor International
BV.

3.1. Chinese Maritime Cases: Selection for
Year of 2014

3.2. Chinese Maritime Cases: Selection for
Year of 2015

3.3. Chinese Maritime Cases: Selection for
Year of 2016

3.4. Chinese Maritime Cases: Selection for
Year of 2017

ed. by Martin Davies, Jiang Lin

These books select leading, innovative and in-
fluential Chinese maritime judgments and presents
full translation of them, with brief summary, to the
readers so that they can have insights of how the
Chinese maritime judges interpret, apply and deve-
lop Chinese maritime law in practice. China trades
with other states in trillions of USD every year, and
about 95% of the cargoes are carried by ocean-go-
ing ships calling at hundreds of Chinese ports each
single day. The books remedy to certain extent the
situation that there is lack of authoritative sources
available to foreign personnel to look into how Chi-
nese justice system functions.

4, International Law and Corporate Actors in
Deep Seabed Mining

by Joanna Dingwall

The deep seabed beyond national jurisdiction
(known as the Area) comprises almost three-quar-
ters of the entire surface area of the oceans, and is
home to an array of prized commodities including
valuable metals and rare earth elements. In recent
years, there has been a marked growth in deep sea-
bed investment by private corporate actors, and an
increasing impetus towards exploitation. This book
addresses the unresolved legal challenges which
this increasing corporate activity will raise over the
coming years.

5. Laytime and Demurrage. 8" ed.

by John Schofield

Laytime and Demurrage is the leading autho-
rity for all queries pertaining to this vital aspect
of maritime law. It has continued to offer reliable,
authoritative, and in-depth analysis since the first
edition published in 1986. Praised for its unrivalled
coverage and lucid writing style, this book provides
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a comprehensive overview of all aspects of laytime
and demurrage, tracing the development of the law
from its origins in the nineteenth century right up
to the present day.

6. Non-State Actors’ Rights in Maritime Deli-
mitation: Lessons from Land

by Marianthi Pappa

Most of the world’s maritime boundary disputes
involve privately held rights - relating to such matters
as fishing, petroleum exploration and scientific re-
search - that states have unilaterally granted to non-
state actors in areas of overlapping national claims.
An international lawyer would typically investigate
the legality of a state’s decision to create such rights
without notifying or consulting its neighbour, and the
legal consequences this action would have for the
interests of the states concerned. Departing from this
approach, Dr. Marianthi Pappa examines such situ-
ations from the perspective of the non-state actors.

7. Piracy and the Privatisation of Maritime
Security: Vessel Protection Policies Compared

by Eugenio Cusumano, Stefano Ruzza

In response to pirate attacks in the Western Indian
Ocean, countries worldwide have increasingly autho-
rized the deployment of armed guards from private
military and security companies (PMSCs) on mer-
chant ships. This widespread trend contradicts states’
commitment to retain a monopoly on violence and
discourage the presence of arms on civilian vessels.
This book conceptualizes the extensive use of PMSCs
as a form of institutional isomorphism, combining the
functionalist, ideational, political and organizational
arguments used to account for the privatization of
security on land into a synthetic explanation of the
commercialization of vessel protection.

8. Ports, Crime and Security: Governing and
Policing Seaports in a Changing World

by Anna Sergi, Alexandria Reid, Luca Storti, Marleen
Easton

The COVID-19 pandemic, Brexit and the US-Chi-
na trade dispute have heightened interest in the
geopolitics and security of modern ports. Ports are
where contemporary societal dilemmas converge:
the (de)regulation of international flows; the (in)
visible impact of globalization; the perennial tension
between trade and security; and the thin line bet-
ween legitimate, illicit and illegal. Applying a mul-
tidisciplinary lens to the political economy of port
security, this book presents a unique outlook on
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the social, economic and political factors that shape
organized crime and governance.

9. Ship Building, Sale and Finance

Ed. by Baris Soyer, Andrew Tettenborn

Written by a team of acclaimed practitioners and
leading academics, this book brings together in one
single volume an analysis of contemporary legal
issues concerning ship building, sale and finance
contracts. It offers a comprehensive, expert and tho-
roughly practical guide on what is a very complex
area of law in today’s international shipping industry.

10. The Law of Wreck

by Nicholas Gaskell, Craig Forrest

This book covers wreck law as an integrated
whole, going beyond the question of “removal” to
include issues such as the ownership of wreck and
how the law deals with the many commercial law
problems arising after ships have been wrecked
during the maritime commercial adventure. The
book offers authoritative guidance on the genesis
and meaning of the Nairobi Wreck Removal Conven-
tion 2007, and the interpretation of its often-com-
plex provisions as they apply both to States trying
to use its powers and to shipowners and liability
insurers faced by its obligations.

11.The Law of Yachts & Yachting. 2" new edi-
tion

Ed. by Richard Coles, Filippo Lorenzon

Now it its second edition, The Law of Yachts and
Yachting is a comprehensive treatise on the law relat-
ing to yachts and provides its readers with a thorough
analysis of maritime law as relevant to the superyacht
sector. Written by a team of leading yachting practi-
tioners and researchers, it covers the legal issues aris-
ing during the life of a yacht. The book is written for
the legal practitioner, yacht-broker and manager con-
cerned with the operation of professionally crewed
yachts including financing, registration, chartering,
insurance, compliance and casualty management.

12. The Modern Law of Marine Insurance.
Vol. 4

Ed. by Rhidian Thomas

This latest and fourth volume in the series com-
prises ten contributions written by an expert team
of academics and practitioners and which collective-
ly analyse and expound many of the contemporary
legal issues and debates in the law and practice of
marine insurance. Some of the contributions touch



upon areas of the law which will be amended by the
Insurance Act 2015, and provide an insight to the
future changes in the law.

13.Transport Law on Passenger Rights

Ed. by Marko Pavliha

Europe and also the rest of the world has ex-
perienced a boom in mobility over the last thirty

IV. REVIEW OF NEW RUBLICATIONS ON MARITIME LAW

years. During the past few decades, international
and European transport law has developed almost
to revolutionary extent. This book will cast light
through a critical prism on the most important
characteristics of the international transport law,
the EU legislation and jurisprudence regarding
passenger rights during the carriage by air, sea,
rail and road. =

91



V. BAPYBEXHOE [TPABO

LL.M.

MNaBen KoHcTtaHTuHOBUY Qurypos,

OroBopKa 0 KaHLUeNnnpoBaHUn
N ee CBA3b C HApyLUeHnem

AOroBopa

OYHYI0 JaTy NpubbITUA CygHa B MOPT NOrpy3KM

XoTenu 6bl 3HaTb U ppaxToBaTenu, n rpy3ooT-
npasutenn. im BakHO 3apaHee NMoHMMaTb, KOr-
[a Heob6XoAMMO UMETb FOTOBbIN K NMOrpy3Ke rpys
N KakKoe BpeMs CyJHO MOXeT MpOoBeCcTN B OXua-
HUKN Norpy3ku. lNpu 3ToM B pencoBbixX YapTepax
NPaKkTUYeCKN HEBO3MOXKHO BCTPETUTb YCITOBME
0 KOHKPETHOW AaTe MUK CPOKe, B TEYEHNE KOTOPO-
ro cygosnagenew, 06a3yetca npefocTaBuUTb CyLHO
B nopT norpy3ku. CygosnagenbLbl 06bIYHO 13bera-
10T BKJIIOUEHUS TaKNX YCNOBUN, TaK KaK CYAHO MOXET
3afilep>aTbCA B CMY Pa3HblX 0OCTOATENbCTB Kak
Ha NyTn B NOPT NOrPy3KK, TaK 1 B XOAE BbINONTHEHUA
npeaLwecTByOLMX NePeBO30K. B kauecTBe KOMnpo-
MMCCa B YapTepbl BK/OYAIOT YC/IOBMA B TOM YncCie
06 06Aa3aHHOCTI CcyfoBnagenbLa obecneynTb nepe-
XOf, B MOPT NOrpy3Kn B pa3yMHO GbICTpble CPOKK
(reasonable dispatch), o pacueTHOM BpemeHun npu-
6biTnA (ETA) cyaHa B NOPT NOrpy3Ky Mm oxngae-
MO faTe roTOBHOCTM K norpy3ke (expected ready
to load) n oroBopku o KaHuenuposaHum (cancelling
clause), patowme ppaxToBaTesnto NPaBoO PACTOPrHyTb
(kaHUenupoBaTb) YapTep B Cly4yae, eciv CYaHO
He NpubyneT B NOPT NOrPy3KM K JaTe KaHLEeNnHra
(cancelling date), nnun B npeaenax onpegeneHHoOro
cpoka — nelikeHa (laycan).
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B pamKax HacTosAel cTaTby 6yayT paccmoTpe-
Hbl MOCNEeACTBMA BKIOYEHNA B YapTepbl OFOBOPKMU
0 KaHLENMPOBAHMMN B COBOKYMHOCTM C APYrMU CO-
NyTCTBYOLUMU YCIIOBUAMM C TOUKU 3PEHMNA aHTINNA-
CKOro npasa, Hanbosiee YacTo UCMONb3yeMoro CTo-
pOHaMU LOrOBOPOB MEXAYHAPOAHOWN NepeBO3KMU.
B wacTHOCTN, ByaeT pa3obpaH BONPOC O B3aUMOC-
BA3M OrOBOPKM O KaHLeNMpPOBaHUM U HapyLUeHWA
[orosopa.

MHeHwue 0 ToM, uTo HenpubbITUE CyAHa Ao AaTbl
KaHLeNMHra sIBNAETCS HapyLeHVEeM YapTepa, ba-
oMM NPaBOM Ha B3biCKaHWe C cyfoBnagenbLa
yObITKOB, Hepe[ Ko BCTpeyaeTca cpean GppaxToBbIX
6poKePOB 1 MeHeXepoB. Ha nepBbI B3rnsg oHO
MO>KET NMOKa3aTbCsl 000CHOBaHHbIM. ECn CTOpOHbI
LOroBOPUINCH O NpaBe GpaxToBaTena PacTOPrHyTb
yapTep B Cllyyae HenpuobbITUA CyAHa [0 AaTbl KaHLe-
JINHIA, TO, BEPOATHO, OHU NpeAnosaranu, Yto CyaHo
LOJIKHO NPUObLITb [0 YKa3aHHOW AaTbl. A eCniv 3Toro
He NPou30LLNO, TO 3TO, BEPOATHO, ABNAETCA Hapy-
LWeHMeM YapTepa, Jalwmm dpaxToBaTeso NpaBo
PacTOpPrHyTb YapTep 1 BO3MECTUTb CBOU YObITKN.
OpHaKo aHMMICKoe NpPaBo BblipaboTano HECKONIbKO
VHOW noaxon.

Cama no cebe oroBopka 0 KaHLempoBaHuu
B 0ObIYHOM BuAe He gaeT GppaxToBaTesnio npasa



Ha B3blCKaHMe yObITKOB C CyfOBNagenbLa B CBA3N
C NPOMyCKOM nerkeHa. Mo cmbicny 3TO OroBOpPKK
cyfoBnajenel He rapaHTUMpPYeT, YTo CyAHO npu-
6yneT B NOPT MNOrPy3KU B COMMAacOBAHHbIN CPOK,
a Wb COrnallaeTca Ha pacTopXeHne vyapTepa,
ecnun 3Toro He npowusongeT'. Hanpumep, B cT. 9
cTaHpgapTHol npodopmbl GENCON 1994 ykaszaHo
cnepywouee:

«(a) Ecnn CygHo He rotoBo rpy3nTtb (y npu-
yana unu Het) B AaTy KaHUENMHra, yKa3aHHY
B rpade 21, OpaxtoBatenu 6yayT UMeTb NPaBo
KaHuennpoBaHusa Yaptepa».

B nepBom a63aue ct. 5 npodpopmbl AMWELSH 93
cofepmnTca cxoxas GopmynnpoBKa:

«Ecnun HoTtuc o rotoBHocTn CyaHa He nopaH
B COOTBETCTBWMM CO CcTaTbeln 6 o 17 Yyacos [aaThbl
KaHuenuHral, OpaxtoBatenu 6yayT uMeTb NPaBo
KaHuenuposaHua YapTepa...»

CxorKre No CMbICSTY MONOKEHNA MOXKHO HaNTK
B M. (a) cT. 6 npodopmbl FERTIVOY 88, n. (b) cT. 4 npo-
¢dopmbl GRAINCON v gpyrux.

B maHHbIX CTaTbAX NPAMO He yKa3aHo Ha KaKy!o-
nunbo 06sA3aHHOCTb CYAOBNaZEeNbL, a TONbKO cofep-
XKNUTCA NPaBo GppaxToBaTesIA KaHLEIMPOBaTh YapTep
npu HaCTYMeHNN onpeaeNieHHOro ycnosus. B cea-
31 C 3T!M camo no cebe ono3gaHue cyaHa He ABNA-
eTCA HapyLueHreM YapTepa (XOTb 1 MOXeT ObITb ero
WHAVKATOPOM), 1, CieloBaTesibHO, Y dpaxToBaTtens
aBTOMATUYECKM He BO3HUKAET NPaBo Ha Bo3Melle-
Hue yObITKOB.

DTO He O3HauvaeT, ogHaKo, YTo dpaxToBaTesb
NMOSTHOCTbIO NMLWEH BO3MOXHOCTM BOCCTAaHOBUTD
CrpaBeanMBOCTb B TaKoW cuTyauuun. [Ans storo
dpaxToBaTtento Heobxoanmo byaeT foKasaTb, UTO
CYLHO He ycneno nNpubbITb B NOPT B CBA3M C HAapyLLe-
HUeM cygoBfagesibLemM Apyrux yCioBUi yaptepa.
PaccmoTpuM HeKoTopble 13 HUX NoapobHee.

Ecnu B uapTepe ykasaHa AaTa, Korga CyfHO OXu-
paetca ObITb rOTOBbIM K Norpy3ke (expected ready
to load), nnun pacuetHas gata nprbbITUA cyaHa (ETA),
TO B C/ly4yae, eC/Iv Takan JaTa yKa3aHa 3aBefomMo 6e3
pa3yMHbIX OCHOBaHWI Nosarathb, YTO CYAHO ycreeT
NpuobbITb B MOPT MNOFPY3KN K YKazaHHOMY CPOKY,
dpaxToBaTenb MOXeT TPeboBaTb BO3MeELLEHNUS
ybbITKOB. bonee Toro, Tak Kak JaHHOE yCoBMe pac-

' Marbienes Compania Naviera S.A. v Ferrostaal A.G. (The
Democritos) [1976] 2 Lloyd’s Rep. 149.

V. 3APYBE>XKHOE MPABO

CMaTPMBAETCS B KaUeCTBE CYLLECTBEHHOMO YC/IOBMSA
porosopa (condition), y dpaxToBaTensa Bo3HMKaeT
NpaBo Ha ero pacTopkeHne?.

Kpome Toro, MoXHO BblennTb 00653aTefIbCTBO
CypoBnagesnbLa obecrneynTb NepPexoq B NOPT Mno-
rPy3Ku CO BCel pasyMHOMN, Haanexallen, ynob-
HOW NN MaKcMMasnbHOWM ckopocTbto 1 T.0. (all due,
(all) reasonable, (all) convenient, utmost speed
dispatch)?. [laHHOe 0653aTeNbCTBO CaMo Mo cebe
6e3 yKasaHuA Ha Kakylo-nnbo mHyto gaty 6bino
NCTONKOBAHO CyAaMun Kak 06A3aTeNlbCTBO HayaTb
nepexop B NopT Norpy3ku HemegneHHo (forthwith)
nn6o B TeUEHVE Pa3yMHOro CPOKa NOCIIe 3aKoye-
HMA yapTepa®. Y cynoBnagesblia Takxe BO3HMKaeT
06A3aHHOCTb OCYLLECTBUTb CaM Mepexof C COoT-
BETCTBYHOLLEN CKOPOCTHIO 1 MapLUPYTOM®. 3aepKKa
B BbIXOZIE M1V BO BPEMSA NEPEXOA, CBA3AHHAA C He-
NCMNONHEHNEM CyAOBNagenbLEeM BbllleyKa3aHHOM
06a3aHHOCTY, OydeT ABNATLCA HapyLLeHneMm YapTe-
pa. Bonpoc, AaBnaeTtca nu Takoe ycnoBue CyLIeCcTBeH-
HbIM 11 JatoLwmM GPaxToBaTeso NPaBo PACTOPTHYTb
YyapTep, OAHO3HAYHO He pa3peLleH B cydax®. 1ot
MOMEHT cfielyeT yunTblBaTb 00enM CTOpOHaM Npu
MPUHATAN PeLIeHUs, KaK NOCTYNUTb B CllyYae Ha-
pYyLWeHWA JaHHO 0653aHHOCTN CyfOBNafeNbLEM.
KoHKpeTHaa cTeneHb cepbe3HOCTU TpebyemMbix
OT cypoBnagesibLa yCunmim 3aBucmuT oT TOSIKOBaHUsA
KOHKPETHbIX YCNIOBUIA JOrOBOPa, HO MCMNOJb30Ba-
HMe CJIOB «MaKCcMMasibHOM» (utmost), ckopee Bce-
ro, cospact 6onee cTporve TpeboBaHNA K CyaoBna-
nenbuy. Mpr 3ToM 0TMeyaeTcs, 4To 06A3aTeNIbCTBO
cyposnafesnbla npocsiefoBaTb B MOPT C Pa3yMHOM
CKOPOCTbIO ABNAETCA nogpasymeBaemMbim (implied)
1 6yaeT NPUMEHATLCA Aaxe B OTCYTCTBME 3TOMO yC-
NOBUSA B TEKCTe YapTepa’.

COBOKYMHOCTb [1BYX BblLIeyKa3aHHbIX YCIOBUIA
03HAuaeT, UTo CYAHO AOJIXKHO HauaTb Nepexon Tak,
yToObI, CNefya C pasyMHOM CKOPOCTbIo, NPUOLITH

2 Maredelanto Cia Nav. S.A. v Bergbau Handel GmbH (The Mi-
halis Angelos) [1970] 2 Lloyd’s Rep. 43.

3 Cm., Hanpumep, cT. 1 npodopmbl AMWELSH 93, FERTIVOY 88,
GRAINCON.

4 Evera S.A. Commercial v North Shipping Co. Ltd., [1956]
2 Lloyd’s Rep. 357; CSSA Chartering and Shipping Services
SA v Mitsui OSK Lines Ltd. (The Pacific Voyager) [2018] EWCA
Civ 2413.

> TheKriti Rex [1996] 2 Lloyd’s Rep. 171.

6 Cm. Evera S.A. Comercial v North Shipping Co., Ltd. [1956]
2 Lloyd’s Rep. 367, rge ycnoBue He 6bis10 NPU3HaAHO Cylie-
cTBeHHbIM. CM. Takxe Blackgold Trading v Almare SpA (The
Almare Seconda) [1981] 2 Lloyd’s Rep. 433, rge cynosnage-
new Npu3Han ycinoBue CyLeCTBEHHbIM.

7 TheKriti Rex [1996] 2 Lloyd’s Rep. 171.
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B MOPT NOrpy3KM K oxugaemon gateé, BaxxHo, uto
y cynoBnagenbLa He BO3HMKaeT 06A3aHHOCTU npe-
[OCTaBUTL CYZIHO B MOPT NOrPYy3KKM K onpeneneHHom
[aTe, a TONIbKO eCTb TOJIbKO 06A3aTeNbCTBO HayaTb
nepexog B MOPT NMOrpy3Ku C TaKM PacyeToM, YTOObI
CyAHO ycneno Tyaa NpunTu.

Mpw oTcyTCTBUM B YapTepe faT expected ready to
load nnwn ETA pna onpefeneHna gatbl, Korga CygHO
[OOJHKHO HauyaTb Nepexon B NMopT NorpysKu, MoryT
NCNoNb30BaTbCA AaTa HOMUHALUWW CyHa, eCnn Cy-
posnagenel 06sa3aH HOMUHMPOBATb CYAHO 3a onpe-
JenieHHOe KonmuecTBo AHen go ETA B nopTt norpys-
Kn® nnbo paxke po ETA B NOPT BbIrPY3KM B PaMKax
npeablayLwen nepeBo3kn’®,

OroBopKa 0 KaHLenMpoBaH1M 1 BbllleyKa3aH-
Hble YC/I0BUA YapTepa HANpAMYHO He CBA3AHbI MeX-
[y coboli n cospatT 060cobneHHble Npaga n 06s-
3aHHOCTU CTOPOH. BmecTe ¢ TemM OHM MOTYT BNMATb
LpYr Ha gpyra. Tak, B cilyyae 3aBeJlOMO HEBEPHO
yKa3aHHOW AaTbl, KOrga Cy4HO AOMIKHO ObITb rOTO-
BbIM K MOrPYy3Ke, y paxToBaTenst BO3HMKAET NpPaBo
Ha pacToprkeHne OroBopa, faxe ecu faTa KaHue-
NVHra eLle He HacTynuna (BepoATHO, NPW yCIoBUY,
YTO CYOHO He ycrneeT NPUINTY A0 AaTbl KaHLENNHra
B ltobom cnyyae)''. B nutepatype ogHako oTmeua-
€TCA, UTO ec/I CTOPOHbI COrflacoBany B YapTepe
[aTy KaHLenrHra, To ycnosue expected ready to load,
PaBHO KakK 1 06A3aTeNbCTBO NPOC/iefoBaTb B MOPT
C pa3yMHOW CKOPOCTbIO, HE [OMKHO ABNATLCS CyLUe-
CTBEHHbIM YCNOBUEM, T.e. GpaxToBaTeslb He AOMKEH
MMeTb MpaBa PacToprHyTb JOrOBOP A0 AaTbl KaHLe-
JINHTa, HO, KOHEYHO, OH CMOKET NOTPeboBaTh BO3-
MeLLeHMA YObITKOB 3a HAapyLUeHWe YapTepa, Hesa-
BMICUMO OT TOTO, KaHLieNIMpyeT OH YapTep Uiam HeT'2.

[laTa KaHUenHra MmoxeT MmeTb 6osbluee 3Have-
HWe ANA ycTaHoB/eHUs $aKTa HapyLLeHMA YapTepa
cypoBnagesnblLem, eClin B YapTepe He copepaTtca
ycnoBwus expected ready to load, nnn ETA B nopT no-
rpy3Ku (BbIFpY3KHM), Unu UHble nogobHble. B Takom
CJlyyae BO3HUKAET BOMPOC: BO3MOXKHO 1 NCMOMb30-
BaTb AaTy KaHLEMNNHIA 415 pacyeTa pa3yMHON Aathl
oTnpasneHus cyaHa B nopT norpy3ku? Cygamu sToT
BOMPOC NPAMO He paccMaTpuBancs, Ho B fene The
Pacific Voyager anennsuoOHHbIN Cyn NOATBEPAN

8 Monroe Bros Ltd. v Ryan (1935) 51 LI L Rep 179.

®  Mitsui OSK Lines Ltd. v Garnac Grain Co. Inc. (The Myrtos)
[1984] 1 Lloyd’s Rep 449.

10 The Pacific Voyager [2018] EWCA Civ 2413.
"' The Mihalis Angelos [1970] 2 Lloyd’s Rep. 43.

2 Cooke J., Young T, Ashcroft M. et al. Voyage Charters. 4" ed.
Informa Law, 2014. § 4.6, 4.14.

TaKylo BO3MOXHOCTb UK, CKOpee, He OTBepr ee'’.
AHanornyHas no3muma 6bina nogTeepxKaeHa B of-
HOM JIOHAOHCKOM apbuTtpakHoM cyae'. Hekotopble
OroOBOPKM O KaHLeNIMPOBaHWY B CTaHAAPTHbBIX NPO-
dopmax comepkaTt NnpAmMoe yKasaHne Ha 06A3aH-
HOCTb cygoBnagesnbLa npocnefoBaTtb B NOPT No-
rPYy3Ku C y4eToMm NeikeHa. Tak, Hanpumep, B ab3aue
BTOpOM CT. 5 npodopmbl AMWELSH 93 yka3biBaeTcs,
4TO CcyAoBnageney AOMKEH NPUMEHUTb AOSIKHYIO
OCMOTPUTENbHOCTb, YTOObI CYAHO MOAaNo HOTUC
O FOTOBHOCTM 10 AaThl KaHUenuHra. Hannume oba-
3aHHOCTY CyfoBnagenbLa B TOM UM UHOM Buae
yyecTb COrflacoBaHHbIN NEKeH He OCnapuBaeTca
1 B nuTepatype’. OfHaKo CcyLecTByeT ANCKYCCUA
0 Npupope oba3aTeNnbCTBa: ABNAETCA I OHO abco-
NIOTHbIM COrNAacHO AeNCTBYIOLLEN MPAaBOBOM HOpME
13 pewenns no geny The Pacific Voyager nn6o xe
OT cypoBnagenbua TpebyeTca TONbKO NposBsne-
HMe JOMKHOW OCMOTPUTENIbHOCT B COOTBETCTBUN
¢ pewweHnem no aeny The Democritos'® . Takum 06-
pa3oM, YacTo BCTPeYaloLanca no3mumna cynosna-
LenbLeB, UTo B OTCYTCTBUeE YCNIOBUA expected ready
to load vinn ero aHanoroB y ¢ppaxTtoBaTtens He BO3-
HUKaeT NPaBO Ha B3blCKAHWE YObITKOB, a TOMbKO
NpPaBo Ha KaHLUeNnpoBaHve YapTepa, MOXeT ObiTb
NnofBeprHyTa COMHEHMIO.

B 3aBepleHune cnegyeT TakKe paccMoTpeTb
CMTYauuto, KOTopaa MOXET BO3HUKHYTb Npu UC-
NOMHEHMN AOTOBOPOB 06 OpraHN3aLmMmM MOPCKUX
nepeBo3ok (contract of affreightment (COA)). No-
CnefHMe 3aKIYaTCcA ANA OCyLIeCTBNEHNA nepe-
BO30K B Npefenax ornpeaesieHHOro nepuoaa, B reye-
HVe KoToporo gppaxToBaTenb 06bIYHO feKnapupyeT
cypoBnagesnbly nenkeH B npepenax HEKOTOPOro
CpOKa [10 ero Hayana, a cyfoBnageneL fOMKeH B OT-
BET HOMVHUPOBATL CyAHO. OBbIYHO MPY HOMUHALK
y cynoBnafenbLa Takke eCTb 0683aHHOCTb YKa3aTb
pacueTHyto faTty NpubbITUA CyfHa B MOPT NOrpPy3Ku.

Ha npakTtuke BCTpevaloTca cuTyalum, Koraa cy-
[LoBragenel, HOMUHMPYET CYAQHO, Ubs pacyeTHas
AaTta npubbITUA B NOPT NOrpy3KM No3gHee Aathl
KaHuenuHra. Ecnn B COA HeT ycnoBua, 4To cyfo-
Brlageney AoMmkeH HOMUHMPOBATb CYAHO, Ybe pac-
yeTHOe Bpems NpubbITUA B MOPT NOrpy3ku byaet
onpeneneHo C y4eToM AaTbl KAHLENIMHIA, TO BO3HU-

13 The Pacific Voyager [2018] EWCA Civ 2413.
" Lond. Arb. 15/93 (L.M.L.N. 359).

> Voyage Charters. § 4.12.

16 The Democritos [1976] 2 Lloyd's Rep 149.

7 Rethinking Monroe v Ryan, Socrates Papadopoulos, [2019]
LMCLQ 318.



KaeT BOMpPOC: BNpage v CyfoBnageneL, HOMUHUPO-
BaTb CyAHO C pacyeTHON AaTol NpubbITUA 3aBEAOMO
nocne gatbl KaHuenuHra? Cygosnagenel MOXeT Tak
cfenaTb, HaNpUMep, ec/in OH He 3auHTepecoBaH
B VICMOJTHEHUW NEPEBO3KU 1 XOTEN Obl, UTOObI Pppax-
TOBaTeslb KaHLUeNMpoBasn YapTep 6e3 npeabaBieHNs
TpeboBaHWI O B3blCKaHWM YObITKOB.

[daHHbIN BONPOC NPAMO He paccMaTpuBanca cy-
[Jamu, HO NpeacTaBAAeTCA, uYTo y cyaoBnagesnbLa
He AOMKHO ObITb TAKOro NpaBa B CUITy CliedytoLLero:

1.Y cynoBnagenbla ecTb Kak MUHMYM Nnogpas-
ymMeBaemasi 06A3aHHOCTb OTMPABUTb CYAHO B MOPT
Morpy3Kmn € pa3ymMmHoON CKOpocTbio. Heobxoanumo
TOJIbKO YCTAaHOBUTb MOMEHT, KOTrAa CYAHO AOJIHKHO
OTNPaBUTLCA B MOPT NOrpy3Ku: nMbo HemeaneHHO
nocsie HOMVUHWPOBAHWSA, eC/N B JOrOBOPE HET HMKa-
KOW JaTbl 4S17 OPUEHTMPA, OO NO3AHeE, HO C yue-
TOM KaKoW-N1M60 fatbl, yKa3aHHOW B JOrOBOpE.

2. AnennAaunoHHbI cyn B gene The Pacific
Voyager npsaAMO He OTBepPr BO3MOXHOCTb YUYUTbI-
BaTb ATy KaHLEeNIMHIA B KQUeCTBE OPUEHTUPaA AN
pacyeTa fatbl, KOraa CyAHO OOMKHO OTNPaBUTbCA
B MOPT NOrPYy3Ku.

3. Ecnn B foroBope B KayecTBe OpUeHTNpPa MO-
KeT ObITb MCMOMb30BaHa TONbKO [aTa KaHLUEeJMHra,
TO HOMUHALWA CYAHa, KOTOPOEe He MOKeT yCneTb
B MOPT NOrpy3KU K JaHHON faTe, fAenaeT ycnosue
06 06A3aHHOCTY CyaoBafesbLa OTNpPaBuTb CYyAHO
C Pa3yMHO CKOPOCTbIO HEUCMOMHUMbIM.

4. B nogo6HbIX 4OroBopax pasyMHO npeanona-
raTb, UTO CyfOBnageneL, HOMUHUPYET Takoe CYHO,
KOTOpOE pa3yMHO MOXeT MPUATK B MOPT C y4eTOM
nerikeHa. B npoTrBHOM cnyyae BeCb JOrOBOP MOXET
6bITb HEMCNOMHMMbIM, NO3BONAA CyfOBNagenbLy
HOMMWHMPOBATbL CYAHO, KOTopoe npunbyaeTt yepes
MecCsAL, WX rog nocse Aatbl KaHUeNnHra.

B peweHun no geny The Myrtos cynom pac-
CMaTpUBasCcAa BOMNPOC COAepKaHna 06A3aHHOCTH
cypoBnafgenbla HOMUHUPOBaTb CYAHO B Ciyyae,
€C/N TaKas HOMMHALMA JomKHa bbITb OcyLLecTBIe-
Ha 3a 20 gHell o pacyeTHon aaTbl NpubbiTuA. Cya,
B YaCTHOCTW, YKa3as, YTo cyfoBiageney JOXKeH

V. 3APYBE>XKHOE MPABO

NMETb HaroToBe CYAHO, KOTOPOE CMOXET MPUObLITh
B MOPT NOrpy3ku B TeyeHne 20 gHen € gaTbl HOMU-
Hauuu, Npu 3Tom ¢paxToBaTesb elle 4O HOMMHaA-
LN MOXKET OXMAATb, YTO CYAHO NpubyaeT B Aarty,
yKa3aHHyto cygoBnagenbuem'®, Ecnm gonyctuTs,
4YTO AaTa KaHUEeNuHra gosikKHa YYuTbiBaTbCA Cy-
JoBnagenbLem nNpy HOMUHaLUMM CYAHa, TO BbIBO-
Abl 13 gena The Myrtos MOXXHO nNepeHecT Ha pac-
cMaTpmBaeMyio 34ecb cUTyaumio. Tak, npuHnmas
BO BHUMaHMe, 4To COA 06bIYHO cofepXUT 06A3aH-
HOCTb PpaxToBaTeNb AeKTapnpoBaTh JIENKEH 3a-
paHee, Hanpumep 3a 20 gHen 4O NepBOro AHA NA-
TUAHEBHOrO NelKkeHa, To CyaoBnageneL, BepoATHO,
JOIMKEH METb HaroToBe CyAHO WY MpUBNeYb Takoe
CYOHO, KOTOPOEe CMOKET NPUObITL B MOPT NOFPy3Kx
B TeUYeHue 25 gHen C gaTtbl AeKknapaunm nerkeHa.

B ntore npeactaBnsetcsa, uto B nogobHbix COA
ANA peann3yemocCcTy 3HavasbHbIX HAMEPEHNIN CTO-
POH [oKHa ObITb 3aKpennieHa 06A3aHHOCTb CYAOB-
nagenbLa HOMVHMPOBATb CYHO, KOTOPOEe Pa3yMHO
MOXET MPUIATU B MOPT NOTPy3KM C YYETOM JIENKEHA.

BbiBogbl

Peslomunpys, oTMeTUM, YTO OroBOpKa O KaHLe-
NNPOBaHUN ABNAEGTCA BaXKHOWN YaCTblo YapTepoB
1 06enm CTopoHam cneflyeT UMeTb B BUAY, YTO JaTa
KaHLenMHra MoXKeT MMeTb 3HaueHue He TONbKO ANA
npasa ¢ppaxToBaTena Ha KaHLenMpoBaHue YapTepa.
B onpepeneHHbIx cnyyaax c yyeToM AaTbl KaHLe-
NINHIa MOTYT TONKOBaTbCA NHbIE YCIOBUA YapTepa,
B YAaCTHOCTK, KacawLmeca o6A3aHHOCTY CyAoBna-
Aenbla ocyLlwecTBUTb Nepexo CyjHa B NopT no-
FPY3KK C pa3yMHOWN CKOPOCTbIO. YUnTbIBasA, OAHAKO,
OTCYTCTBME B aHIINACKOM NpaBe eiMHOro NoAxoAa
K TOJIKOBaHUIO TaKMX yCNIOBWIA, cnedyeT nogyep-
KHYTb Ba>KHOCTb MCMOJIb30BaHWA ACHbBIX 1 NOAPO6-
HbIX GOPMYNIMPOBOK KacaTenbHO npas 1 06A3aHHO-
CTel CTOPOH B TOW WA MHOW CUTYaLWI, CBA3AHHOWN
C BpemeHeM NpubbITVA B MOPT NOrpy3Ku. =

'8 The Myrtos [1984] 1 Lloyd’s Rep 449.
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Cancelling Clause and Its Connection
to Breach of Contract

oth charterers and shippers would like to

know the exact date of the vessel’s arrival at
the port of loading. They need to understand in
advance when it is necessary to have cargo ready
for loading and how much time the vessel can
spend waiting for loading. At the same time, in
voyage charters, it is almost impossible to find
a term on a specific date or period during which
the shipowners undertake to provide the vessel
to the port of loading. Shipowners usually avoid
including such terms, as the vessel may be delayed
due to various circumstances, both on the way
to the port of loading and in the course of pre-
vious shipments. As a compromise, the charter
parties include terms, including the obligation of
the shipowners to proceed to the port of loading
with reasonable dispatch, the estimated time of
arrival (ETA) of the vessel at the port of loading
or when she is expected to be ready to load, and
cancelling clauses, giving the charterers the right
to cancel the charter party if the vessel does not
arrive at the loading port by the cancelling date or
within a certain period - laycan.

Within the framework of this article, the conse-
quences of the inclusion of a cancelling clause in
charter parties in conjunction with other accom-
panying terms will be considered from the point of
view of English law as the most frequently used by
the parties to contracts of international carriage.
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In particular, the issue of the relationship between
a cancelling clause and a breach of contract will be
considered.

The opinion that the failure of a vessel to arrive
before the cancelling date is a breach of contract,
giving the right to recover damages from the ship-
owners, often exists among freight brokers and
managers. At first glance, this opinion may seem
reasonable. If the parties agreed on the right of the
charterers to cancel the charter party if the ves-
sel did not arrive before the cancelling date, they
probably assumed that the vessel should arrive be-
fore that date. And if this did not happen, then it is
probably a breach of contract, giving the charterers
the right to cancel the charter party and recover
its damages. However, English law has developed
a slightly different approach.

By itself, the cancelling clause in its usual form
does not give the charterers the right to recover
damages from the shipowners in connection with
missed laycan. Within the meaning of this clause,
the shipowners do not guarantee that the vessel
will arrive at the loading port at the agreed time but
only agree to cancel the charter party if this does
not happen’. For example, Clause 9 of the GENCON
1994 states the following:

' Marbienes Compania Naviera S.A. v Ferrostaal A.G. (The Dem-
ocritos) [1976] 2 Lloyd’s Rep. 149.



“(A) Should the Vessel not be ready to load
(whether in berth or not) on the cancelling date
indicated in Box 21, the Charterers shall have the
option to cancel this Charter Party.”

In the first paragraph of Clause 5 of the AM-
WELSH 93, similar wording is indicated:

“Should the Vessel’s notice of readiness not
have been tendered in accordance with Clause
6, before 1700 on the ... day of ..., the Charter-
ers shall have the option to cancel this Charter
Party ...

Provisions similar in meaning can be found in
paragraph (a) of Clause 6 of the FERTIVOY 88, para-
graph (b) of Clause 4 of the GRAINCON and others.

These clauses do not expressly indicate any obli-
gation of the shipowners, but only contain the right
of the charterers to cancel the charter party upon
the occurrence of a certain condition. In this regard,
the vessel’s delay in itself is not a breach of contract
(although it may be an indicator of it), and, there-
fore, the charterers do not automatically have the
right to compensation for losses.

This does not mean, however, that the charter-
ers are completely deprived of the opportunity to
restore justice in such a situation. To do this, the
charterers will need to prove that the vessel did not
manage to arrive at the port due to the violation by
the shipowners of other terms of the charter party.
Let’s consider some of them in more detail.

Expected ready to load / ETA. If the charter party
indicates the date when the vessel is expected to be
ready to load, or the estimated date of arrival (ETA),
then if such date is indicated deliberately without
reasonable grounds to believe that the vessel will be
in time to arrive at the port of loading by the speci-
fied date, the charterers may claim damages. More-
over, since this term is considered a condition, the
charterers have the right to terminate the contract?.

Reasonable dispatch. One should also highlight
the obligation of the shipowners to ensure the pas-
sage to the port of loading with all due, (all) rea-
sonable, (all) convenient, utmost speed/dispatch
etc.? This obligation, in itself, without specifying
any other date, was interpreted by the courts as

2 Maredelanto Cia Nav. S.A. v Bergbau Handel GmbH (The Mi-
halis Angelos) [1970] 2 Lloyd’s Rep. 43.

3 See, for example, Clause 1 of AMWELSH 93, FERTIVOY 88,
GRAINCON.
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an obligation to begin the passage to the port of
loading immediately (forthwith) or within a reason-
able time after the conclusion of the charter party*.
Also, the shipowners should proceed with an ap-
propriate speed and route’. A delay in departure or
during the passage due to the non-fulfillment of the
above obligation by the shipowners will constitute
a breach of contract. The question of whether such
a term is a condition giving the charterers the right
to terminate the charter party is clearly not resolved
in the courts®. This point should be taken into ac-
count by both parties when deciding what to do in
case of breach of this obligation by the shipowners.
The exact severity of the effort required from the
shipowners depends on the interpretation of the
specific terms of the contract, but the use of the
words “utmost” is likely to create more stringent
requirements for the shipowners. At the same time,
it is noted that the obligation of the shipowners to
proceed to the port with a reasonable dispatch is
implied and will apply even in the absence of this
term in the charter party’.

The combination of the above two terms means
that the vessel must start the transition so that,
following with a reasonable dispatch, arrive at the
port of loading by the expected date?. It is import-
ant that the shipowners do not have an obligation
to provide the vessel to the loading port by a cer-
tain date, but only to start moving to the loading
port in such a way that the vessel has time to arrive
there.

In the absence of expected ready to load or ETA
dates in the charter party, the date of the vessel’s
nomination can be used to determine the date
when the vessel should start moving to the port of
loading?, if the shipowner is required to nominate
the vessel a certain number of days before the ETA
at the port of loading, or even the ETA at the port

4 Evera S.A. Commercial v North Shipping Co. Ltd., [1956]
2 Lloyd’s Rep. 357; CSSA Chartering and Shipping Services
SA v Mitsui OSK Lines Ltd. (The Pacific Voyager) [2018] EWCA
Civ 2413.

> TheKriti Rex [1996] 2 Lloyd’s Rep. 171.

6 See Evera S.A. Comercial v North Shipping Co., Ltd. [1956]
2 Lloyd'’s Rep. 367 where the term was not considered con-
dition. See also Blackgold Trading v Almare SpA (The Almare
Seconda) [1981] 2 Lloyd’s Rep. 433 where the shipowners
accepted the term as being a condition.

7 TheKriti Rex [1996] 2 Lloyd’s Rep. 171.

8 Monroe Bros Ltd. v Ryan (1935) 51 LI L Rep 179.

®  Mitsui OSK Lines Ltd. v Garnac Grain Co. Inc. (The Myrtos)
[1984] 1 Lloyd’s Rep 449.
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of discharging in the framework of the previous
carriage',

The cancelling clause and the above terms are
not directly related and create separate rights and
obligations of the parties. However, they can influ-
ence each other. So, in the case of a deliberately
incorrect date when the vessel is expected to be
ready for loading, the charterers have the right to
terminate the contract even if the cancelling date
has not yet come (probably, provided that the ves-
sel cannot arrive before the cancelling date in any
case)'. In the authorities, however, it is noted that
if the parties agreed on the cancelling date in the
charter party, then the term ‘expected ready to load;,
as well as the obligation to proceed to the port with
a reasonable dispatch, should not be conditions, i.e.
the charterers should not have the right to termi-
nate the contract before the cancelling date, but,
of course, will be able to claim damages for breach
of contract, regardless of whether they cancel the
charter party or not'

Cancelling date may be more important for
establishing the fact of breach of contract by the
shipowners if the charter party does not contain
the term ‘expected ready to load’ or ETA to the
port of loading / discharging, or another similar
term. In such a case, the question arises whether
it is possible to use the cancelling date to calculate
a reasonable departure date for the vessel at the
port of loading. The courts did not address this is-
sue directly, but in The Pacific Voyager, the Court of
Appeal confirmed this possibility or rather did not
reject it'. A similar position was confirmed in one
London arbitration'™. Some cancelling clauses in the
standard proformas contain a direct indication of
the obligation of the shipowners to proceed to the
port of loading taking into account laycan. Thus, for
example, § 2 of Clause 5 of the AMWELSH 93 states
that the shipowners must apply due diligence for
the vessel to tender a notice of readiness before the
cancelling date. The existence of the obligation of
the shipowners in one form or another to take into
account the agreed laycan is not disputed in the
textbooks either'. However, there is debate about

19 The Pacific Voyager [2018] EWCA Civ 2413.
"' The Mihalis Angelos [1970] 2 Lloyd’s Rep. 43.

12 Cooke J., Young T, Ashcroft M. et al. Voyage Charters. 4% ed.
Informa Law, 2014. § 4.6, 4.14.

3 The Pacific Voyager [2018] EWCA Civ 2413.
" Lond. Arb. 15/93 (L.M.L.N. 359).
> Voyage Charters. § 4.12.

the nature of the obligation, whether it is absolute,
following the current legal rule from The Pacific
Voyager, or only due diligence is required based
on The Democritos'® 7. Thus, the correctness of the
frequently encountered position of shipowners that
in the absence of the ‘expected ready to load’term
or its analogs, the charterers do not have the right
to recover damages, but only the right to cancel the
charter party, can be questioned.

Finally, we should consider the situation that
may arise during the performance of contracts of
affreightment (COA). Such contracts are concluded
for the carriage of goods within a certain period,
during which the charterers usually declare laycan
to the shipowners within a certain period prior to
its commencement, and the shipowners must, in
response, nominate the vessel. Usually, when nomi-
nating, the shipowners also have the obligation to
indicate the estimated date of arrival of the vessel
at the port of loading.

In practice, situations occur when shipowners
nominate a vessel whose estimated date of arrival at
the port of loading is later than the cancelling date.
If the COA does not stipulate that the shipowners
must nominate a vessel whose estimated time of
arrival at the port of loading will be based on the
cancelling date, then the question arises - are the
shipowners entitled to nominate a vessel with the
estimated arrival date after the cancelling date? The
shipowners can do this, for example, if they are not
interested in the performance of the carriage and
would like the charterers to cancel the charter party
without filing a claim for damages.

This issue was not directly considered by the
courts, but it seems that the shipowners should not
have such a right due to the following:

1. The shipowners have at least an implied ob-
ligation to send the vessel to the port of loading
with a reasonable dispatch. It is only necessary to
establish the moment when the vessel should go
to the port of loading. Either it is immediately after
the nomination if there is no date in the contract for
reference, or later, but taking into account any date
specified in the contract.

2.The Court of Appeal in The Pacific Voyager did
not explicitly reject the possibility of using the can-
celling date as a guideline for calculating the date
when the vessel should leave for the port of loading.

16 The Democritos [1976] 2 Lloyd's Rep 149.

7 Rethinking Monroe v Ryan, Socrates Papadopoulos, [2019]
LMCLQ 318.



3. If only the cancelling date can be used as
a reference in the contract, then the nomination
of a vessel that cannot reach the port of loading by
this date makes the term with the obligation of the
shipowners to send the vessel with a reasonable
dispatch unfeasible.

4. In such contracts, it is reasonable to assume
that the shipowners nominate such a vessel that
can reasonably be able to arrive at the loading port,
taking into account laycan. Otherwise, the entire
agreement may be unfeasible, allowing the ship-
owners to nominate a vessel that will arrive a month
or a year after the cancelling date.

In The Myrtos, the court considered the content
of the shipowners’ obligation to nominate a vessel
if such nomination should be made 20 days before
the estimated date of arrival. The court, in particu-
lar, indicated that the shipowners must have a ves-
sel ready, which can arrive at the port of loading
within 20 days from the date of nomination, while
the charterers, even before the nomination, can
expect the vessel to arrive on the date specified by
the shipowners'®. Assuming that the cancelling date
should be taken into account by the shipowners
when nominating the vessel, then the conclusions
from The Myrtos can be transferred to the situation
under consideration here. So, taking into account
that the COA usually contains the obligation of

'®  The Myrtos [1984] 1 Lloyd’s Rep 449.
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the charterers to declare the laycan in advance, for
example, 20 days before the first day of the five-day
laycan, the shipowner should probably have a vessel
ready or employ such a vessel that can arrive at the
loading port within 25 days. from the date of the
declaration of laycan.

As a result, it seems that in such COA, for the
purpose of business efficacy, there should be an
implied obligation of the shipowners to nominate
a vessel that can reasonably arrive at the port of
loading taking into account the laycan.

Conclusion

In summary, we note that the cancelling clause is
an important part of charter parties and both parties
should bear in mind that the cancelling date may
affect not only the charterers right to cancel the char-
ter party. In certain cases, other terms of the char-
ter parties may be interpreted, taking into account
the cancelling date, in particular, those relating to
the obligation of the shipowners to send the vessel
to the port of loading with a reasonable dispatch.
Given, however, the lack of a uniform approach to
the interpretation of such terms in English law, the
importance of using clear and detailed language re-
garding the rights and obligations of the parties in
a given situation related to the time of arrival at the
port of loading should be emphasized. =
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oduc 31-H, Ha 06paboTKy MOMX NEPCOHANbHbIX AAHHbIX, YKa3aHHbIX MHOW B HacToALeM 3anaB/eHNM, TO eCTb Ha COBEpPLUEHMNE JelCTBUN,
npenycMoTpeHHbIX N. 3 ¢T. 3 OeflepanbHOro 3akoHa ot 27 mtona 2006 r. N2152-03 «O nepcoHanbHbIX AaHHbIX». HacToAlee cornacue gen-
CTBYET CO iHA €ro NofnucaHna Ao AHA 0T3bIBa B NMMCbMEHHON dopme.

Harta: Moanuce:
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