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BcTtynutenoHoe cnoBo

MepBbI BbINYCK XypHana 3a 2024 r. oxsaTblBaeT Nepunog ¢ AHBapA
no mMapT. Mbl NaHMpPOBanu NOAroTOBUTb HOMEP, MOCBALLEHHbIV
UCKNIOUYNTENIbHO NpobrieMam pasnnea HepTenpoayKToB U 3arpas-
HEeHNA MOpPA, OQHAKO BOMPOChI CTaTUCTKM BbIXOAAT 3a Npeaesbl
3TOW TeMbl.

Kak v npegblayLyune BbiNyCKN »>KypHana, HacTosLee n3gaHne Hauu-
HaeTCA C YHUKaNbHOW CTaTUCTMKN MOPCKMX CMOPOB, PaCCMOTPEH-
HbIX POCCUNCKUMW CyAamu B NepBbii KBapTan 2024 r. B 0630pe,
nogrotosneHHom bynatom KapumoBbim 1 Anekceem XapueHKo.

Bknag B 3TOT BbINYCK »XypHana BHec/n cTyaeHTbl Viccneposa-
TeNbCKOro LeHTpa yactHoro npaea umeHn C.C. Anekceea npwu
Mpe3ungeHTe PO, cTaBwmne aBTOpaMu HECKONbKUX CTaTen. Tak,
B pabote MaBna Kopmurya aHanusmpyetca cyaebHbI Cnop, Bbl-
3BaHHbI aBapuen Ha HedpTAHoW nnaTdopme Deepwater Horizon
n paccmoTpeHHbI cynamu CLUA. ABTOp pacckasbiBaeT 0 Mexa-
HM3Me KOMMeHcauuy Bpea 3a 3arpasHeHre mopsa HedTblo, yCTa-
HOBNEHHOM KOHBEHLIMAMM O rPaXKAaHCKO OTBETCTBEHHOCTH 3a 3arpA3HeHne MOPA HEPTbIO 1 O CO3AaHNN
MexgyHapopaHoro ¢oHza Ansa KomneHcaumm yuep6ba ot 3arpasHeHna HedTblo. B paboTe paccmatpuBatotca
He[oCTaTKM MeXaHU3Ma KoMMneHcaumy Bpefa 3a 3arpAasHeHmsa mopa HedTblo, YCTaHOBNEHHOTO BblLLeO-
MMCaHHBbIMK aKTamMu, ¥ NPUYKHBI HenpuMeHeHA KoHBeHUMM 06 OTBETCTBEHHOCTY 3a 3arpA3HeHre Mops
HedTblo B AaHHOM CyfebHOM npoLiecce. Ha ocHoBe cnopa r3yvaeTca, Kak Npuy paspeLlueHny aen, CBA3aHHbIX
C pa3nuBom HedTU, MPUMEHAETCA HaLMOoHanbHoe 3akoHoAaTenbcTBo CoeanHeHHbIX LLTatoB AmepurKn.

EsreHuna Lnxonesa n MiprHa Kapacesa noarotosunm 0630p cnyyaesB 0CcBOOOXKAEHNA NPUYMHUTENSA BpeAaa
OT BO3MelLeHNA No MeXayHapoaHO KOHBEHLMM O FPa)kAaHCKOM OTBETCTBEHHOCTU 3a yLiepb OT 3arpss-
HeHnA HedTbio 1992 1. Mpun 3TOM NMLUA 0CBOOOXKAAIOTCA OT OTBETCTBEHHOCTM, HECMOTPA Ha 3aJTOKEHHBIN
B Ha3BaHHOW KOHBEHUMIM NPUHLMUN CTPOronN OTBETCTBEHHOCTMN.

3nata HukonaeBa pacckasblBaeT O He BCTynuBLUEN B cuny KOHBEHUMN O 3arpA3HEeHNN MOPA BPEeAHbIMU
BellecTBaMu, nogrotosneHHon K 2010 r. [JokymeHT KacaeTca NOCneACTBUN 3arpA3HEHUA MOPA CyAamMu,
nepeBo3ALWNMY BPeAHble 1 AAOBUTbIE BellecTBa. ABTOP pacCy»JaeT, movyemMy rocyfapcTBa He cnewart
patndurumposaTtb 3Ty KoHBEHUMIO.

B pybpuike «YHUdMKaLus MOpPCKOro npasax» onybnukoBaH nepesog Pykosoactea poHaos IOPC no npefb-
ABNEHWIO MCKOB 13 Pa3MBoB HedTu, NOAroTOBNEHHbIN BynaTtom KapumoBbiM 1 MiBaHom KobueHko. B npeau-
CNI0BUM K NepeBoy NpoaHann3npoBaH KOMMeHTapui K ctatbe 316 KTM PO 3a aBTopcteom B.A. MeHMKOBa,
KOTOpPbI B 3HAUNTESIbHOM 06bEMe NnepecKkasblBaeT, a BO MHOFOM NPUBOAUT JOCIOBHO NOSIOXeHNA Pyko-
BOACTBA 6€3 CCbITKM HAa UCTOYHMK 3aMCTBOBAHMA. B HacToALEeM BbiNycKe YynTaTesnto 4OCTYNeH Hanbonee
[OCTOBEPHbIN 1 NOJHbIV NepeBof PykoBoacTaa.

TpagnumoHHon pybpurKol »KypHana aBnseTcs 0630p nuTepaTypbl N0 MOPCKOMY NpaBy aBTopcTea MBaHa
KobueHko. B 3Tom Bbinycke nogobpaHa nutepatypa, Kacallanaca BO3MeLeHNA Bpea OT 3arpA3HeHmns
MOpA pa3fMBoM HedTenpoayKTOB.
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CTaTbu, HOBOCTW, 0630Pbl CyAebOHOM NPAKTUKM 1 HOBUHOK JIUTepaTypbl AOMKHbI 3aHTepecoBaTh creuu-
anu3npyoLLNXCcA Ha MOPCKOM NpaBe IoPUCTOB: aABOKATOB B LUIMPOKOM CMbIC/IE CNIOBA, CyAeW, CTYAEeHTOB, —
1 fepaTb X B Kypce pa3BuTua oTpaciv. Mbl Ny6MKyemM CTaTby YUYeHbIX, MPaKTUKYIOLWMX, a TakKe Hauu-
HaOLLMX IPUCTOB, YTOObI GOPMIUPOBATD OPUAMYECKOE COOOLLECTBO 13 MPEACcTaBMTENEN BCEX MOKONEHWA.
Mbl pagbl BHECTV BKNAg B YHUOUKALIMIO MOPCKOrO NpaBa BO BCex acnekTax!

Mpe3udeHm Accouuayuu mopckozo npasa (RUMLA)

KoHcmaHmuH KpacHokymckui



Preface

The 1 issue of 2024 covers the period from January to March. We
had planned to prepare an issue devoted exclusively to oil spills
and marine pollution, but statistical issues go beyond this topic.

As in previous issues of the Journal, this issue begins with unique
statistics on maritime disputes handled by Russian ships in the
first quarter of 2024, in a review prepared by Bulat Karimov and
Alexey Kharchenko.

Students of the S.S. Alekseev Private Law Research Centre under
the President of the Russian Federation have contributed to
this issue of the Journal by writing several articles. For example,
Pavel Kormich's article analyses a legal dispute caused by the
Deepwater Horizon oil rig accident and considered by the US
courts. The author describes the mechanism of compensation
for oil pollution damage established by the Conventions on Civil
Liability for Oil Pollution Damage and on the Establishment of the
International Fund for Compensation for Qil Pollution Damage.
The article examines the shortcomings of the mechanism of compensation for oil pollution damage
established by the above-mentioned instruments and the reasons for the non-application of the Oil
Pollution Liability Convention in this dispute. On the basis of this dispute, the article examines how the
national legislation of the United States of America is applied in the resolving of oil spill cases.

Evgenia Shikholeva and Irina Karaseva have prepared an overview of cases of exemption of the polluter
from compensation under the 1992 International Convention on Civil Liability for Oil Pollution Damage.
In this case, persons are exempted from liability despite the principle of strict liability contained in the
Convention.

Zlata Nikolaeva reports on the International Convention on Liability and Compensation for Damage in
Connection with the Carriage of Hazardous and Noxious Substances by Sea (HNS), which has not entered
into force. The latter deals with the consequences of marine pollution by ships carrying hazardous and
noxious substances. The author discusses why states are not in a hurry to ratify the Convention.

In the «Unification of Maritime Law» section, a translation into the Russian language of the IOPC Funds’
Claims Manual, prepared by Bulat Karimov and Ivan Kobchenko, is published. The preface to the translation
analyses the commentary on Article 316 of the Merchant Shipping Code of the Russian Federation by
V.A. Mednikov, which largely paraphrases the provisions of the Claims Manual and in many respects quotes
them verbatim without citing the source. In this issue, the reader has now access to the most accurate and
complete translation of the Claims Manual.

A traditional feature of the journal is the review of new literature on maritime law and the law of the sea,
and this issue reviews books on compensation for oil pollution damage. The review was prepared by Ivan
Kobchenko.



MOPCKOE NMPABO | MARITIME LAW | 1 = 2024

The case reviews and articles, news and reviews of new publications are aimed to have a wide appeal
to those with interest in maritime law — attorneys, judges, students, and keep them abreast of the
developments. We publish articles by academics, practicing lawyers and also by young lawyers to shape
a legal community of all generations.

We are happy to contribute to the unification of maritime law in all its aspects!

President of the Russian Maritime Law Association (RUMLA)

Konstantin Krasnokutskiy



. OB30P CYAEBHOW MPAKTUKM POCCUI

CtatncTnka m obwmm o630p

CraTucTnka n o6wmin o63op*

B nepsom Bbinycke »kypHana 3a 2024 r., KoTo-
pbli OXBaTbIBaeT nepuop C AHBapPA Mo mMapT, Mbl
NpoAosIKaeM BeCTU CTaTUCTUKY «MOPCKUX» fen,
PacCMOTPEHHbIX apOUTPaKHbIMK CyAaMN.

Jena B KacCaLuMOHHOW NHCTaHLUNN

B nepBom kBapTane 2024 r. B cyfax OKpyros
6b110 paccMOTpeHO 15 «MopcKux» gen: 12 13 HUx
6blM NOCBALLEHbI BOMPOCAM MOPCKOro YacTHOTO
npaBa, 3 - Bonpocam ny6nnyHoro npaea. B obnactu
YaCTHOrO NnpaBa CyfAbl, Kak U B npefblayLiue nepuo-
[bl, pacCMaTprBaaM B OCHOBHOM [ef1a O B3bICKaHWM
3af0MKeHHOCTeN MO Pa3fMyHbIM gorosopam. bonb-

LUIMHCTBO TaKUX CMOPOB He NPeACTaBIAT 0CO60ro
MHTEepeca, TaK Kak He COAep»KaT NpaBoBoWi Npobie-
Mbl. B ny6n14HO-NpaBoBbIX Aeniax NpeaMeToM ABYX
CMOPOB ABNANOCH HAPYLUEHVE NPaBW TAMOXKEHHO-
ro AeKaprpoBaHus, a NpeAMETOM TPETbEero — Ha-
pyLueHne TpeboBaHMI K OXpaHe BOAHbIX 0OBEKTOB,
Bblpa3yBLLEECSA B HEYAaNeHNN 3aTOHYBLIETO CyfHa.

Hwxe npeactaBneHa Tabnuua ¢ pacnpeaeneHun-
eM Aen Mexay CyAamu KacCalMoHHON NHCTaHLMN.

Dena B anennayMoOHHON NHCTaHLNN
B 2024 r. cypamn anennAauMOHHON MHCTAHUMN

6bIIN paccmoTpeHbl 60 «<MopcKux» gen: 29 gen
noceALeHbl Bonpocam nybnnyHoro npasa, a 31 -

Cyabl oKpyros Kareropum gen

ApbuTpaxHbI cyn Bcero 4 pena:

HanbHEeBOCTOYHOIO OKpYra | — O NPUBEUYEHN K OTBETCTBEHHOCTY 33 HAapyLIEHWEe NPaBusl Tamo-
»KEHHOTrO AeKknapupoBaHusa (2);

— O NPUWBNEYEHMM K OTBETCTBEHHOCTY 3a HapyLUleHe TpeboBaHUN
K OXpaHe BOAHbIX 06 bEKTOB;

— 0 B3bICKaHWV MO JOrOBOpPY JIeJOBOW NPOBOAKM.

ApOUTpaxKHbIN cyq Bcero 3 gena:

MockoBcKoro okpyra

— O B3blCKaHWUKM MO AOroBopy TpaHCI'IOpTHOVI Kcnegnunn;
— O B3blCKaHWUKM MO AOroBopy MOpCKOVI nepeBo3Ky;
— O B3blCKaHUM MO AOroBOpPY apeHAbl CyAHa C SKMNaxeMm.

ApbuTpaxxHbI cya Bcero 5 gen:

CeBepo-3anagHoro okpyra

— 0 B3blCKaHUU MO JOroBOPY MOPCKON NepeBo3Ku (3);
— 0 B3bICKaHUU MO AOroBOPY MOPCKOro areHTUpPOoBaHuA (2).

ApbuTpaxHbI cyn Bcero 3 pena:

CeBepo-KaBKa3CKoro okpyra | — o B3blCKaHWM Mo AOrOBOPY O CMacaHnmn CyaHa;

— 0 B3bICKaHVM MO AOrOBOPY TPAHCMOPTHOW SKCNeANLNN;
— 0 B3bICKaHWM MO AOrOBOPY MOPCKOW NepeBO3KN.

*  0630p noaroToBneH bynatom KaprmoBbiM 1 Anekceem XapueHKo.
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Cypbl anennAaLynOHHON
MHCTaHLUN

Kateropun gen

1-n AAC

OpHo geno o B3bICKaHWKM Mo A40roBopy CTPaxoBaHUA.

5-n AAC

Bcero 29 pen:

— O MpuBMEeYeHNN K OTBETCTBEHHOCTU 3a HapyLUeHWe NpaBui nepeceye-
HWA rocyAapCTBEHHON rpaHunLbl (24);

— 0 B3blCKaHUW MO JOrOBOPY MOPCKOM NepeBo3Ku (2);

— 0 B3bICKaHMM YObITKOB B CBA3M C NPUBNIEYEHNEM K AMUHNCTPATUBHOW
OTBETCTBEHHOCT;

— 0 B3bICKaHMV Bpeaa, NPUYNHEHHOTO BOAHOMY OObEKTY;

— 0 B3bICKaHUW MO AOrOBOPY TPAHCMOPTHOW SKCNeANLNN.

6-1n AAC

OpHo peno o B3bICKaHWKM Mo AOroBopy apeHabl CyaHa.

8-n AAC

Bcero 2 pena:
— 0 B3blCKaHMV NO JOrOBOPY MOPCKOWN NepeBO3KY;
— 0 B3blCKaHMM NO AOrOBOPY apeHAbl CyAHa.

9-n AAC

Bcero 12 pen:

— 0 B3bICKaHUU MO JOroBOPY MOPCKOM NepeBo3Ku (3);

— 0 B3bICKaHUW MO AOroBOpPY TPAHCNOPTHOW 3KCneanumn (3);

— O MNPUBNEYEHUN K OTBETCTBEHHOCT 3a HapyLUeHne NpaBuni TaMOXEHHO-
ro AeknapuposaHus (3);

— 0 B3bICKaHUK MO AOroBOpPY NoApAaa efoKona;

— 0 B3bICKaHWUK MO JOrOBOPY apeHbl CyaHa;

— 0 B3bICKaHUW MO JOrOBOPY MOPCKOro CTPaxoBaHUA.

12-n AAC

OpHo geno o B3bICKaHWKM Mo A4orosopy MOpCKOVI nepeBo3Kun.

13-n AAC

Bcero 4 pena:

— 006 oTMeHe onpegeneHna 06 ocTaBNeHNM NCKOBOTO 3asiBNieHNA 6e3 pac-
CMOTPEHMA B CBA3U C HApYyLLUEeHNEM NOACYAHOCTY;

— 0 B3bICKaHWUW MO OrOBOPY MOPCKOW NepeBO3KY;

— O MNPUBNEYEHUN K OTBETCTBEHHOCTU 3a HapyLLEHWNe NpaBu1 TAMOXEHHO-
ro feKnaprpoBaHns;

— 0 B3bICKaHUW MO AOrOBOPY TPAHCMOPTHOW SKCNeANLINN.

14-n AAC

Bcero 3 pena:

— O MpPV3HAHUWN HE[ENCTBUTENIbHBIM U OTMEHE 3aK/TIOUYEHNA MO Pacciefo-
BaHVIO aBapUIHOTO CJlyyasn Ha MOPE;

— 0 B3bICKaHUW MO AOrOBOPY MOPCKON NepeBo3KN (2).

15-n AAC

Bcero 3 pena:
— 0 B3bICKaHWM Bpeaa, NPUUYNHEHHOTO BOAHOMY 00beKTy (2);
— 0 B3blCKaHMM NO AOrOBOPY TPAHCMOPTHOW 3KCNeAnLnN.

17-n AAC

Tpw gena o B3blCKaHWK NO JOroBOPY TPAHCMOPTHOW KCNeAnLINN.

18-n AAC

OpHo geno o B3bICKaHWKM Mo A4orosopy MOpCKOVI nepeBo3Kun.

BOMPOCaM YacTHOro npa.a. B paccmaTpriBaembiin
neproa MHOFO Aien 3aTparneatoT Npobnemsl ny6-
NIMYHOTO NpaBa. ITO CBA3AHO C HANIMUYNEM CXOXKMX
[en B CBA3W C NPUBNIEYEHEM OLHOIO N TOTO e
I0PUANYECKOTO LA K OTBETCTBEHHOCTY 3@ MHOTO-
KpaTHOe nepeceyeHne rocyfapCcTBeHHON rpaHmLbl
B HapyLUeHne YCTaHOBIEHHbIX MPaBus.

Huxe npeactaBneHa Tabnuua ¢ pacnpepeneHu-
eM fien Mexxay Cyaamu aneIAaLMoOHHON MHCTaHLMN.

10

Jena B nepBoil MHCTAaHLUMN

B cypax nepBoii MHCTaHUMM Bcero 6binn pac-
CMOTpEHbI 93 «<MOPCKNUX» fena: 69 U3 HUX UMetT
OTHOLLEHMe K BONpocamM YacTHOro npasa, a 24 -
K BOonpocam nybnnyHoro npasa. B pamkax yactHo-
NPaBOBbIX CMOPOB 3HAUMTENbHbIN 06bEM paccmo-
TPEHHbIX AeN CBA3aH C HENCMOSTHEHNEM Pa3NINYHbIX
[OroBopoB (MepeBoO3Ka, TPAaHCNOPTHaA sKCcneau-



uuA, areHTUPOBaHMe, Tanm-yapTep, 6epboyT-yap-
Tep 1 Ap.), a TakxkKe C NPUHATUEM NpefBapUTeNb-
Hblx obecneynTenbHbIX Mep B BUAE HaNIOXeHNA
apecTa Ha cyaHo. B nybnuuHo-npaBoBbix cnopax
HanboJsbllee KONMMYeCcTBO el MOCBALLEHO He3a-
KOHHOMY nepeceyeHuIo rocygapCTBEHHOW rpaHnLbl
N TAMOXEHHbIM NPaBOHapyLIeHNAM. HeCcKonbKo
CnopoB OblNM CBA3aHbI C HAPYLLUEHMEM NPaBWI SKC-
nayatauuuv CyaoB 1 NPOXOXAEHNEM KOHTPOSIbHbIX
NYyHKTOB.

Bcero 3a nepsbili KBapTan 2024 r. apoutpa<Hbl-
MU cygamm 6bino paccmoTpeHo 168 gen no mop-
CKnm cnopam. M3 Hux 112 noceALlleHbl BONpocam
MOPCKOr0 YaCTHOro npaBa u 56 — ny6nuyHoro.

an/IMe‘IaTeﬂbele AeJsia n no3mymun

feno 06 ocmaeneHuu uckogozo 3aseneHus
6e3 paccmompeHus (N2 A56-68487/2023)

O6cmoamenscmea dena

000 «BMT» (nctew) obpatnnock B Apbutpax-
HbI cyp 1. CaHKT-TeTepbypra v JlIeHNHrpagckon ob-
NnacTn ¢ UCKoM K komnaHum Ocean Network Express
Pte. Ltd. (oTBeTUNK) O B3bICKaHUN 6 714 850,50 pyo.
PacxXOf0B NO XPaHEHMIO KOHTENHEPOB B KauecTBe
yb6bITKOB, 659 535,70 py6. NpoLIeHTOB 3a NoJb-
30BaHMe AeHeXHbIMK cpeacTBaMu, 06 06s3aHNK
OCYLLECTBMATb MOrPy3KY 1 JOCTABKY KOHTENHEPOB
B COOTBETCTBMM C 0HEpPTON.

WcTew ykasan, uto B Lienax nepeso3km rpysos
Mo MOPCKOW NIMHUN OTBETUYMKA, OH Yepe3 poCCui-
CKOrO areHTa OTBETYMKA 3aKka3zan 6yKuHrm — 6po-
HUPOBaHMe MecT Ha cyaHe. OgHaKo Norpy3Ka KoH-
TeHepOB Ha CyHO He cocTosAnack. B pesynbrate
HecoCToABLUeNCA NepeBO3KM UCTeL, MOHeC pacxoapl
MO XPaHEHWIO KOHTENHepPOB.

OTBeTUNK NPeACTaBUT OT3bIB Ha UCK, B KOTOPOM
yKasarn Ha To, UTo ucrer, Heo60CHOBaHHO 06paTuII-
CA B apObUTpaKHbIN Cyf, MOCKOSbKY CTOPOHaMU Co-
rMacoBaHO MeCTO PacCMOTPEHUs CNopoB — Bbico-
kun cyn CnHranypa, npumMmeHnmoe nNpaso — Npaso
CuHranypa.

Mo3uyus cyda nepsoli uHCMaHyuu

WcTew o60cHOBaN NoACyAHOCTb Copa POCCU-
CKOMY CyAy CCbliIKoW Ha cT. 248.1 AMNK PO. laHHasA
no3umuus, C TOYKM 3peHna Cyda NepBOr MHCTaHLWK,
oWKNBOYHA B CBA3M C TEM, UTO B COOTBETCTBUN C . 4
CT. 248.1 ATK PO K UCKNIOYNTENbHO KOMMETEHLWN
apbutpaxHbIx cynos B PO oTHocATCA fena no cno-
pam C yyacTuem nnL, B OTHOLLEHNN KOTOPbIX NPW-

I. 0630P CYLEBHOM NPAKTUKW POCCUMU

MEHSIOTCA Mepbl OrPaHNUNTENIbHOrO XapaKTepa
WNHOCTPaHHbIM My6IMYHO-MPABOBbIM 06Pa30BaHN-
€M, CO34aloLWNM TaKOMy 1Ly NPenATCTBUS B JO-
CTyne K NpaBoCyauio.

B 10 e Bpema 060CHOBaHMe NOACYAHOCTU CMO-
pa apbuTpaKHOMY Cyly HOCUT ObLUI XapakTep.
WNcTey He npeacTaBun foKa3aTenbCTB TOTO, YTO
B OTHOLLEHW HEFO MHOCTPaHHbIM Ny6ANYHbIM 06-
pa3oBaHMeM NPUMEHAIOTCA MepPbl OrPaHNYKTENb-
HOro xapakTepa. Ha OCHOBaHMY N310)KEHHOTO CYA
OCTaBWJ1 UCKOBOE 3asBJ/IeHNe 6e3 pacCMOTPEHMS.

Mo3uyus cyda anennayuoHHOU UHCMAHYuu

Mo cmbicny u. 4 cT. 248.1 ATK PO camo no cebe
NpYMeHeHne Mep OrpaHMUYUTENIbHOrO XapakTepa
B OTHOLLEHNN POCCUNCKUX KOMMAHWI y»Ke CO3Aa-
eT POCCMNCKOWN CTOPOHEe NPenATCTBUA B 4OCTYNe
K NpaBOCYAWIO, B CUITY Yero AndA nepeBofa crnopa
nog PUCANKLNI0 POCCUNCKUX apOUTPaXKHbIX Cy-
[0B JOCTaTOYHO ee OfHOCTOPOHHErO BOJIEN3bAB-
NEHVA, BbIPAXKEHHOTO B MpoLeccyanbHomn dopme’.

PacnopsxeHunem MNpasutenbctea PO ot 5 mapTa
2022 r. N2 430-p ycTaHOBJIEH NepeyveHb Hefpyxe-
CTBEHHbIX CTPaH, Kyfa Bowwen 1 CuHranyp?.

B TaKmx yCcnoBuAX MMEKTCA COMHEHUA B TOM,
YTO CMOP C yYacTUeM n1La, HaXOAALWErocs B ro-
CyAapcTBe, NPYMEHMUBLLUEM OFpPaHUYMTENbHbIE
Mepbl, 6yfeT paccMOTPeH Ha TePPUTOPUN NHO-
CTPaHHOIO roCyfapCTBa, TakKe MPUMEHUBLIETO
orpaHuumnTesnbHble Mepbl, C cobnioaeHnem rapaH-
TUI cnpasegnBoro cynebHoro pasbrpaTtenbCTBa,
B TOM Yricne npuHumna 6ecnpmucTpacTHOCTU cyaa,
YTO COCTaB/AET OAMH U3 3N1IEMEHTOB AOCTYMHOCTH
npaBoOCyAUA.

Ha ocHOBaHMN N3N0XKEHHOrO anenALNOHHbIV
Cy4 NpuLLen K BbIBOAY, YTO OCTaBNeHMe UCKOBOTO
3asBneHNA 6e3 paccMOTPeHUs paKTMUECKM ILLaeT
MCTLA BO3MOXXHOCTM peanv3oBaTb NPaBo Ha cyaeb-
Hyto 3awmTy. CyaebHbIN akT NepBON NHCTAHLUN
6bln OTMEHEH, ieN1I0 HanpaBieHO Ha HOBOe pac-
CMOTpEeHwMe.

Bbisoobi
B HacTosLLee BpemA K MCKNOUMTENbHON NOACYA-
HOCTU rocyfapcTBeHHbIX cynoB PO oTHocATcA Ta-

' Takoe TonkoBaHVe JaHHOW HOPMbI BNepBble Oblo ocy-
wecTteneHo BepxoBHbim Cygom PO B onpegeneHnn
oT 9 gekabpsa 2021 r. N° 309-2C21-6955.

2 [Baxpgbl B cyae6Hom akte CrHranyp owrb04HO nprymc-
naetca K uneHam EC. OwnbKa He BNMAET Ha NOTUKY U3-
noxeHwusa, Tak Kak CrHranyp B nto6om cnyyae HaxoguTca
B NepeyHe HeflpyKeCTBEHHbIX CTPaH.
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Kue Cropbl, rge OQHON 13 CTOPOH BbICTYyMNaeT NnLLO,
3aperncTprupoBaHHOE Ha TEPPUTOPUN Hegpyxe-
CTBEHHOrO roCyapcTBa, a APYron — poccumckoe
nuvuo. lMpu 3TOM € TOUKM 3peHNA OeNCTBYIOLWEero
3aKOHOAATEeNbCTBA CYUTAETCA HEUCMONMHMMbIM ap-
OGUTpaKHOE CormnalleHne, B KOTOPOM MECTO PacCMo-
TpeHnA cnopa onpegeneHo B HeapyKeCTBEHHOM
ana Poccum cTpaHe. YKasaHHaA no3vyva anenna-
LMOHHOTO CyAa ABNAETCA Karnjen B MOpe yCTOAB-
LIeNncA aHaNorMYHoOM NPaKTUKNA.

Takoe npaBoOBOe perynnpoBaHne NMeeT Orpom-
HOe 3HauYeHue 4nsA «<MOPCKOro» Br3Heca, KOTopbIi
NPVBbIK NepefaBaTb CNOPbI Ha pa3peLleHne B ap-
6uTpax. B cBs3u C 3TUM NpeanpuHUMaTENsaM Npu
3aKJI0YEeHMY JOrOBOPOB CefyeT onpeaenaTb Me-
CTO apbuTparka B CTpaHax, He BXOAALMX B Nnepe-
UYeHb HeJPY>KeCTBEHHbIX rocyapcTs (Hanpumep,
KuTain, KazaxctaH unm FTOHKOHT).

Jeno o cnacanuu cyoxa (N2 A53-6375/2023)

O6cmoamenscmeaa Oena

24 okTAb6pA 2020 r. B OI'BY «Mopckan cnaca-
TenbHaA cnyxx6a» (yupexaeHne) noctynuna uH-
dbopmaLma o B3pbiBe TaHKa Ha TaHKepe «[eHepan
A3un AcnaHoBy, npuHagnexatiero OO0 «anmann»
(o6wecTBO). B pamkax npoBeeHUA cnacaTeNbHOM
onepauun 25 okTabpa 2020 r. yupexaeHue (mc-
NMOJIHUTENb) U 00LWEeCTBO (3aKa3uunK) 3aKNI0UnIn
ZLOroBOp CracaHus.

MNocne ycnewHoro 3aBeplueHna cnacaTenb-
HOW onepauumn aBapuinHoe CyaHo oTOYKCMPOBaHO
B NopT Kepub 1 nepegaHo NopToBbIMY ByKcMpamm
HOMVHVPOBaHHbIM CyOBNAZENbLIEM JINLAM, O YEM
COCTaBJIEH aKT NprieMa-nepenayy aBapuinHoro cya-
Ha oT 27 oKkTs6pAa 2020 1.

Bckope nocne 3Toro yupexkgeHue Hanpasuno
o6LecTBy TpeboBaHME ONNATUTbL OKA3aHHbIe yC-
nyru B pasmepe 500 Tbic. gonn. (20% pbIHOYHOMN
CTOMMOCTIM CNaceHHOoro cyfHa). HemcnonHeHue
06LeCcTBOM LaHHOIO TPe6oBaHWA NOCNYXUIIO OC-
HOBaHMEM A5l 0OpalLeHNs yupexaeHus B apoum-
TPaXHbI Cya.

Mo3uyus cydos nepsoli u anesanayuoOHHOU UH-
cmaHyut

PeweHnem cyga nepBon MHCTaHLUMN, OCTaBNEH-
HbIM 6€3 3MeHeHUA NOCTaHOBNIeHeM anennauu-
OHHOTO Cy[ia, UCKOBble TpeboBaHWA yLoBNeTBOPE-
Hbl. Cyabl NICXOAWMAW 13 [OKA3aHHOCTU BbINOIHEHNUA
yupexaeHvieM cnacatefibHOW onepauun, pasmep
cnacaTefibHOro BO3HarpaxgeHua onpepenex

12

B NPONOpLMN CO CNAaCeHHON CTOMMOCTbIO CyAHa
C MPUMEHEeHneM KpUTepues, N3NTOMEHHDIX B CT. 342
KTM PO.

Mo3uyus cyda kaccayuoHHOU UHCMaHyuu

Ncxons ns npuHumna obecneyeHusa 6anaHca
npaB CTOPOH U B LieNIAX NOOLLPEHNA CrnacaTenbHbIX
onepauuii, BO3Harpa)kaeHmne BbiniaumBaeTca C yye-
TOM OnpejesieHHbIX B 3aKOHe KpUTepueB, Npeayc-
MOTPEHHbIX NyHKTOM 1 cT. 342 KTM P®.

OfHVM 13 TakuX KpUTepmeB ABNAIOTCA «3aTpa-
YeHHOe cnacaTenAammn Bpems 1 NMOHEeCeHHble pac-
Xofbl 1 YObITKU», KOTOPbIE JOMKHbI MPUHNMATLCA
BO BHVMMaHWMe Npuv YCTaHOBNEHNW BO3HArpaXkaeHus.

Kak noscHuno obuiectso, NOMMMO CyOB Yu-
pexaeHns, TakKe NPUHUMaNM yyactre B craca-
HUW eLLe TpK cygHa: /K «<Mutpugat», m/6 «Brktop
NarnH» n 6ykcnp «Hnkonam OAmutpures». B 060-
CHOBaHVe obLecTBOM NpefcTaB/eHbl BbIMNCKN
N3 CYAOBbIX XXYPHAJloB, a TakXe cueT-pakTypa
oT 3 HoAbpA 2020 r. Ha cymmy 877 910 py6. Mpwu
3TOM M3 BbINUCKN 13 CYAOBOrO XypHana bykcumpa
«Hukonan OmuTtpures» cnepgyet, 4to 27 oKTAOpA
2020 r. UM Npou3BefeHbl CONPOBOXAEHNE, OyKcu-
poBKa 1 weapToBKka anA 1/x «feHepan A3un Acna-
HoB». Cyaamu oueHKa foBOAOB obLecTBa 1 npea-
CTaBNeHHbIX OKYMEHTOB He AaHa.

MockonbKy ctaTba 342 KTM PO ycTaHaBnmBa-
eT npaBuna onpegeneHnsa BoO3HarpaxaeHua ana
BCeX cracaTesiei, To Npu NpegbABAEHUN UMK TPpe-
60BaHUIN O B3bICKaHWUM TAaKOro BO3HarpaxaeHus
No OTAENbHOCTY CriefyeT NPUHUMATb BO BHMaHMe
pa3mMep BO3HarpakaeHusa OCTaslbHbIX CracaTenemn
M yUnTbIBaTb BKNAZ KaXKAOro N3 HUX B CNaceHne
CyfHa, C Tem 4TO6bI 06LLaA CyMmMa BO3HarpaxaeHus
COOTBETCTBOBaNa paKTUYECKN OKa3aHHbIM BCEMM
cnacatenamuy ycryram 1 oTBeyasna YCTaHOBJIEHHbIM
yKa3aHHOI HOPMOW MpaBa KpUTePUAM, B TOM YNC-
fe He npeBbilana CnaceHHOM CTOMMOCTM CyaHa
W [pYyroro umyLLecTBa.

Kpome TOro, npMHumMasa BO BHMMaHue npeg-
CTaBJIEHHYIO yuype)KJeHNeM CMeTy pacxofoB
SCOPIC, cyabl He NPOBEPUNM YKa3aHHbIN pacyeT
C YYEeTOM OTpPaxKeHHbIX B HEM NO3nUnUn (Konuye-
CTBO 3a[€NCTBOBAHHbBIX B CMacaHny PabOTHUKOB,
cnacaTtenbHble cyda, obopynoBaHvie, MaTepuansl,
TPaHCNOPTHbIE N NPOYME PACXOAbl) U NPeacTaB-
NeHHbIX B 060CHOBaHMe yKa3aHHbIX 3aTpaT Ao-
KYMEHTOB.

Ha ocHOBaHMM M3N10XeHHOro CyA OKpyra oTMme-
HWUN cyaebHble akTbl CYA0B HUXKECTOALMX NHCTaH-
LU 1 HanpaBun Aeno Ha HOBOe pacCMOTpPeHMe.



Bbi8oObI

Mo cmbicny n. 1 cT. 342 KTM PO gna onpegene-
HUA pa3mepa BO3HarpakaeHua cnacatens Hefo-
CTaTOUYHO PYKOBOACTBOBATbLCA OfHMM U3 KpUTEPU-
€B, NepeyncyieHHbIX B yKa3aHHON cTaTbe. AHanms
[OKa3aTeNbCTB, MMEILWMX OTHOLWEHNE K COOTBET-
CTBYIOLLEMY KPUTEPUIO, HEOOXOAMMO NPOBOAUTL
C 0cobol TWaTenbHOCTbIO.

Kpome TOro, Henb3a 3abbiBaTb NYHKT 2 CT. 342
KTM PO, B COOTBETCTBUM C KOTOPbIM BO3Harpak-
[eHVe ynnaunmBaeTca Bcem cracatenam nponopum-
OHaJbHO CMaceHHOW CTOMMOCTY CyAHa 1 ApPYyroro
nmyutectsa. MNpu npegbasneHUN umm Tpe6oBaHMWI
0 B3bICKaHWUV TAaKOro BO3HArpageHusa no otaenb-
HOCTU, CnegyeT NPUHXMaTb BO BHUMaHWE pa3mep
BO3HarpaaeHus oCTaNbHbIX CnacaTenen u yunTbl-
BaTb BK/1aJ KaX[oro 13 HuX.

Poccutickuti cy0 8 o)Kud0dHuu peweHus

06 aHmuuckoeom 3anpeme co CmopoHbl
AnennayuoHHozo cyoa AHanuu u Yaneca

(N° A56-73495/2023, UniCredit Bank GmbH v.
RusChemAlliance LLC [2024] 1 Lloyd’s Rep 350)

Bbicokuni cya JToHgoHa paccmaTpuBan HECKOb-
KO Zen, CBA3aHHbIX C aHTUMCKOBbIM 3aMNpPEeTOM NpPo-
T1mB OO0 «PycXumAnbaHc» (Commerzbank AG v.
RusChemAlliance LLC [2023] 2 Lloyd's Rep 587; Deut-
she Bank AG v. RusChemAlliance LLC [2023] 2 Lloyd’s
Rep 600). MNocnegHee 13 yepeapl gen Obio paccmo-
TpeHo ANennAUNOHHbIM CygoM AHrnu 1 Yanbca
(UniCredit Bank GmbH v. RusChemAlliance LLC [2024]
1 Lloyd’s Rep 350).

PasbupaTtenbcTBo npencrtasnseT cobon Tu-
MUYHbIN CMOP O HENCMNONIHEHWN AOrOBOPaA B CBA-
31 C HanoXeHmnem caHkuum co ctopoHbl EC. 000
«PycXnmAnbAHC» (MCTew) 3aknoumnno fOroBop
Ha CTPOUTENbCTBO OOBEKTOB rasonepepabaTbl-
BaloLLEero 3aBofia Ha Tepputopumn Poccum ¢ aBymsa
HemMeuKnMn KomnaHnamm «JinHge» n «PeHeccaHc»
(nogpsaaunkn) B 2021 r. icnonHeHne gorosopa
CO CTOPOHbI NOAPSAYNKOB ObINIO 06ecneyveHo ra-
PaHTMAMM CO CTOPOHbI «lOHMKpeanT baHk MMOEX»
(6aHK). MogpagUMKM OTKA3anMcb UCMOSTHATb 065-
3aHHOCTW B CBA3M C BBEAEHMEM aHTUPOCCUNCKNX
caHkuum EC B 2022 r. UcTey npeabaBun TpeboBa-
HUA K 6aHKy. bBaHK OTKa3ancA BbiNaymMBaTb KOM-
NeHcaumMio Mo rapaHTUAM MO TEM e NMPUUYMHaM.
Jorosop mexay 6aHKOM 1 UCTLLOM COLEPXUT ap-
OGUTPa’KHYO OrOBOPKY O NMepefaye CrNopoB B ap-
6uTpak No npasunam MexgyHapoaHOW TOProBo
nanatbl. Mecto apbutpaxa — r. Napwx, GpaHyus.

I. 0630P CYLEBHOM NPAKTUKW POCCUMU

WNcTeuy npeabasmn nck npotre 6aHka B Apou-
TpaxHbI cyg . CaHkT-MeTepbypra v JleHnHrpag-
CcKol obnactn. ApbuTtpaxkHblin cyn popmanbHO
NPUHAN UCKOBOE 3asABfieHNe K NPOUN3BOACTBY
CO CCbINKOM Ha CT. 248.1 ATIK PO®. baHk npegbasun
TpeboBaHuA B Bbicokuin cyg JIoHAOHA O Bbigaue
aHTUNCKOBOrO 3arnpeTa B OTHOLWeEHUN cyfebHoro
pasbupartenbctea B Poccun. MNMpeaaputenbHblii
3anpert 6b11 BbigaH. Boicokunii cyn JloHaoHa oTkaszan
B Bbljaye OKOHYaTENIbHOrO aHTUNCKOBOTO 3anpeTa.
baHK nogan anennayuio. B 310 e Bpemsa 6aHK no-
Jan 3aABneHne B POCCUNCKNIA CyA O MPUOCTAHOB-
NeHNM PaCCMOTPEHMA NCKa B OXKUAAHNN PeLLIeHnA
AnennaumoHHoro cyga AHrnunm mn Yanbca. Victen
He BO3parkan. ApouTpakHblIli Cy NPUOCTaHOBUI
pa3bupaTenbCTBo.

AnennAunoHHbIN cya AHIINN 1 Y3nbca NPUHAN
peLueHme o Bblgaye aHTUNCKOBOIO 3anpeTa. Mctey,
0603Hauunn CBOM HaMepeHUsA O Nogaye anoobbl
B BepxoBHbiln cya. Mbl He 6yaem nogpobHO 06cy -
JaTb pelleHne N MOTUBUPOBKY ANennAaLMOHHOro
cyna. OTMeTM Nuwb, YTO ANeNnAUVNOHHBIN Cya
nobnarogapun cyabto CanTbIKOBY 3@ NPMOCTaHOB-
neHwve pasbupaTtenbCcTBa B Poccnn B oxXngaHnm mx
peLueHus.

VicTey 3aaBWI, YTO, HECMOTPA Ha pelleHune
AnennAuMoOHHOro cyaa, oH He 06A3aH OTKa3sbl-
BaTbCA OT Ucka B Poccmnm, noka He NPUHATO OKOH-
yaTefibHOe pelleHne nocse nogayn anennauunmn
B BepxoBHbI cyn. AnennAaunoHHbIN Cyd, B CBOKO
ovepeab, 0603Haum, YtTo cyabba POCCUINCKOrO
pa3bupatenbcTsa (6ygeT nvM OHO NPUOCTaHOBNE-
HO B LIeNIAX OXKMAaHUA pelleHna BepxoBHoro cyaa)
JOJMKHA peLlaTbCca POCCUNCKMM CYAOM CaMOCTOA-
TenbHO. B HacToALee BpemsA 3acefaHue rno BOnpo-
Cy 0 BO306OHOBeHNN cyaebHoro pasbuparesnbcTea
Ha3Ha4yeHo Ha 6 maA 2024 r.

YKa3aHHOe feno ABNAeTCs 3HaKOBbIM A/1A aH-
rMMNCKOro NpaBonopAaKa, Tak Kak B HEM paccMa-
TPUBAETCA BOMPOC O KOMMETEHUUN aHINTNNCKOTO
CyAa «3awmiatb» apbuTpak, MeCToM KOTOporo
ABNAETCA MHOCTPAHHOE rocyaapcTBoO, B AAHHOM
cnyyae — OpaHuua, npy ycnosuu, 4to 8o GpaHunn
WHCTUTYTa aHTUUCKOBOTO 3anpeTa HeT. [Ina Poccun
3TO €10 MOXKET OblTb MHTEPECHbIM B YacTu TOrO,
KaK pOCCUMICKNIA Cyq OTpearnpyeT Ha aHTUNCKOBOM
3anperT, BblAaHHbIN aHMNACKM CyaoMm. BnonHe Bos-
MOXHO, UTO TaKoW 3anpeT 6yaeT NPoOUrHOpPrpPOBaH,
C YYETOM TOTrO, YTO UCK OblN MPUHAT CO CCbINIKOM
Ha CT. 248.1 ATK PO, T.e. 6bI110 NPUHATO peLleHne
006 UCKNIOUNTENBHON KOMMETEHLNUN POCCUMIACKOTO
cyma. iHTepec npefcTaBnseT v 1o, YTo 6aHK umeeT
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akTmBbl B Poccnn. COOTBETCTBEHHO, peLLeHne poc-
CUIACKOTO CyAa NPOTMB 6aHKa MOXeT OblTb UCNOHe-
Ho 6e3 Heo6XOAUMOCTY NPU3HAHKA U NPUBEAEHUA
B NICMOJSTHEHME peLleHna B APYrX CTPaHax.
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Mbl 6ynem cnefutb 3a passutriem pasbrpatenb-
CTBa KakK B AHInK, Tak 1 B Poccnn n Hageemcs, uto
MOArOTOBUTbL NONIHOLEHHDBIV 0630p OyaeT BO3MOX-
HO y»Ke B CNiefyioLLeM BbIMyCKe KypHasna. =



. REVIEW OF RUSSIAN CASE LAW

Statistics and General Overview

Statistics and general overview”

The first issue of Maritime Law Journal in 2024
covers the period from January to March 2024. We
keep summarising the statistics of maritime cases
heard by arbitral tribunals.

Cases heard in the District Courts
(courts of cassation)

In the first quarter of 2024, 15 maritime cases
were heard in the District Courts. 12 of them dealt
with private law matters and 3 with public law mat-
ters. In the area of private law, the courts, as in pre-
vious periods, dealt mainly with cases concerning
debt recovery under various contracts. Most of such
disputes are not of special interest as they do not
contain any legal problem. In public law cases, the

subject of two disputes was a violation of customs
declaration rules, and the subject of the third was
a violation of requirements for water bodies pro-
tection, which manifested in the failure to remove
a vessel wrecked.

Below is a table showing the distribution of cas-
es between the courts of cassation instance.

Cases heard in the Courts of Appeal

In 2024, 60 maritime cases were heard by com-
mercial courts of appeal. 29 cases were related to
public law matters and 31 to private law. In the
period under review, many cases related to public
law matters. This is due to the existence of similar
cases in connection with the prosecution of the
same legal entity for multiple crossings of the state
border in violation of the established rules.

District Courts

Categories of Cases

The Commercial Court 4 cases in total:

bodies;

of the Far Eastern District — on liability for violation of customs declaration rules (2);
— on liability for violation of requirements for protection of water

— on recovery under the ice-breaking contract.

The Commercial Court 3 cases in total:

of the Moscow District

— on recovery under the contract of freight forwarding;
— on recovery under the contract of carriage of goods by sea;
— onrecovery under the time-charter agreement.

The Commercial Court 5 cases in total:

of the Northwestern District

— on recovery under the contract of carriage of goods by sea (3);
— on recovery under the maritime agency contract (2).

The Commercial Court 3 cases in total:

of the North Caucasus District

— on recovery under the salvage contract;
— on recovery under the contract of freight forwarding;
— on recovery under the contract of carriage of goods by sea.

*  Review prepared by Bulat Karimov and Alexey Charchenko.
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Courts of Appeal | Categories of cases

The 1t CCA 1 case in total:

— on recovery under the insurance contract;

The 5t CCA 29 cases in total:

— on prosecution for violation of the rules of crossing the state border (24);
— onrecovery under the contract of carriage of goods by sea (2);

— onrecovery of losses in connection with administrative liability;

— on compensation for damage caused to a water body;

— on recovery under the contract of freight forwarding.

The 6t CCA 1 case in total:

— on recovery under the charter agreement.

The 8t CCA 2 cases in total:

— on recovery under a contract of carriage of goods by sea;
— on recovery under the charter agreement.

The 9t CCA 12 cases in total:

— on recovery under a contract of carriage of goods by sea (3);

— on recovery under a contract of freight forwarding (3);

— on bringing to responsibility for violation of customs declaration rules (3);
— on recovery under the ice-breaking contract;

— on recovery under the charter contract;

— on recovery under the marine insurance policy.

The 12t CCA 1 case in total:

— for recovery under the contract of carriage of goods by sea.

The 13t CCA 4 cases in total:

— on revision of the decision to leave the statement of claim without considera-
tion due to violation of the jurisdiction clause;

— on recovery under the contract of carriage of goods by sea;

— on liability for violation of customs declaration rules;

— on recovery under the contract of freight forwarding.

The 14t CCA 3 cases in total:

— on invalidation of the maritime accident investigation report;
— on recovery under the contract of carriage of goods by sea (2);

The 15t CCA 3 cases in total:

— on compensation for damage caused to a water body (2);
— on recovery under the contract of freight forwarding.

The 17t CCA 3 cases in total:

— on recovery under the contract of freight forwarding (3).

The 18t CCA 1 case in total:

— on recovery under the contract of carriage of goods by sea.

Below is a table showing the distribution of cas-
es among the Courts of Appeal.

Cases considered by the Courts
of first instance

93 maritime cases were heard in the courts of
first instance. 69 of them relate to matters of private
law and 24 to matters of public law. In private law, a
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significant number of disputes were considered re-
garding the non-performance of various contracts
(carriage of goods, freight forwarding, agency, time
charter, bareboat charter, etc.), as well as the arrest
of ships. In public law disputes, the largest number
of cases was devoted to illegal crossing of the state
border and customs offences. Several disputes re-
lated to the violation of vessel operation rules and
passing control points.



A total of 168 maritime cases were heard by
commercial courts during the first quarter of 2024.
Of these, 112 dealt with maritime private law mat-
ters and 56 with public law matters.

Remarkable cases and positions

Case on leaving a statement of claim
without consideration (No. A56-68487/2023)

Circumstances

VMT LLC (the claimant) filed a claim with
the Commercial Court of Saint Petersburg and
Leningrad Region against Ocean Network Ex-
press Pte. Ltd. (the defendant) for recovery of
RUB 6,714,850.50 of container storage costs as
damages, RUB 659,535.70 of interest, for specific
performance of the loading and transportation
of the containers according to the agreement be-
tween the parties.

The claimant stated that to transport cargoes
on the defendant’s sea line, the claimant through
the defendant’s Russian agent — had ordered
bookings. However, the containers were not
loaded onboard the ship. As a result of the failed
carriage, the claimant incurred storage costs for
the containers.

The defendant responded to the claim, where it
was pointed out that the claimant had applied to
the commercial court in violation of the jurisdic-
tion rules. The parties had agreed on the place of
dispute resolution - the High Court of Singapore,
the applicable law - Singapore law.

Position of the Court of first instance

The claimant justified the competence of the
Russian court to consider the dispute by reference
to Art 248.1 of the Commercial Procedure Code
of the Russian Federation (CPC RF). The Court
of first instance found this position erroneous
since, per para 4 of Art 248.1 of the CPC RF, the
exclusive competence of commercial courts in
Russia covers cases involving disputes involving
persons who are subject to restrictive measures
imposed by foreign states that impede their ac-
cess to justice.

At the same time, the jurisdictional grounds
for the claimant’s application to the commercial
court were general. The claimant did not provide
evidence that it was subject to restrictive measures
by a foreign state. Based on the above, the court left
the claim without consideration.

I. REVIEW OF RUSSIAN CASE LAW

Position of the Court of Appeal

Within the meaning of para 4 of Art 248.1 of
the CPCRF, the application of restrictive measures
against Russian entities already creates obstacles
for Russian persons in access to justice. So, the
unilateral expression of will made by the Russian
party in the procedural form is sufficient to find
the exclusive jurisdiction of the Russian court to
consider the dispute’.

The Russian Government’s Decree No. 430-r dat-
ed 5 March 2022 establishes a list of “unfriendly”
states. This list includes all states of the European
Union, which also includes Singapore?.

In such circumstances, it is doubtful whether
a dispute involving a person located in the state,
applying restrictive measures, against Russian enti-
ties may be heard in the state, that has also applied
restrictive measures, fairly and impartially, while
impartiality constitutes an element of access to
justice.

Based on the above, the Court of Appeal con-
cluded that leaving the claim without consideration
effectively deprived the claimant of the opportu-
nity to exercise its right to justice. The judgment of
the Court of first instance was revised, and the case
was sent for reconsideration.

Conclusion

Currently, the Russian courts have exclusive
jurisdiction over disputes where one of the par-
ties is a person located in an unfriendly state and
the other is a Russian person. At the same time,
an arbitration agreement in which the place of
consideration is in a country unfriendly to Russia
is also considered unenforceable. This position of
the Court of Appeal is a‘drop in the bucket’ of es-
tablished similar practice.

Such legal regulation is of great importance
for the maritime sphere, where it is customary to
submit disputes to arbitration. In this regard, en-
trepreneurs may agree on the place of arbitration
in countries that are not included in the list of un-
friendly states (for example, China, Kazakhstan, or
Hong Kong).

' This interpretation of the relevant provision was first made
by the Supreme Court in Judgment No 309-ES21-6955 dat-
ed 9 December 2021.

2 Twice in the judgment Singapore is erroneously listed as
an EU member state. This mistake does not affect the log-
ic of the judgment since Singapore is included in the list
of unfriendly countries in any case.
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Salvage case (No. A53-6375/2023)

Circumstances

On 24 October 2020, Morspassluzhba FSBI (the
salvor) received information on the tank explosion
that happened onboard the tanker General Azi Asla-
nov belonging to Palmali LLC (the shipowner). As
part of the salvage operation, on 25 October 2020,
the salvor and the shipowner entered into a salvage
contract.

After the successful completion of the salvage
operation, the salvaged vessel was towed to the
port of Kerch and handed over by port tugs to the
person nominated by the shipowner. The act of
acceptance-transfer of the salvaged vessel dated
27 October 2020 was signed.

Shortly thereafter, the salvor sent a claim to the
shipowner to pay for the services rendered in the
amount of USD 500,000 (20% of the market value of
the salvaged vessel). Upon the shipowner’s failure
to pay for the services rendered, the salvor submit-
ted the claim to the commercial court.

Position of the Courts of first and appellate in-
stances

The judgment of the Court of first instance,
which was supported by the ruling of the Court of
Appeal, upheld the claim. The courts found that it
was proved that the salvor performed the salvage
operation, and the amount of salvage compensa-
tion was determined in proportion to the salvage
value of the vessel, considering the criteria set out
in Art 342 of the Merchant Shipping Code of Russia
(the MSC RF).

Position of the District Court

Based on the principle of balancing the rights
of the parties and encouraging salvage operations,
salvage reward is paid under the criteria defined in
law, as provided for in para 1 of Art 342 of the MSC
RF. One such criterion is‘time spent by salvors, and
costs and losses incurred-.

In this case, as explained by the shipowner, in
addition to the salvor’s vessels, three other vessels
took part in the salvage: the icebreaker Mitridat,
the Viktor Lyagin, and the tugboat Nikolay Dmitriev.
As proof of this, the shipowner submitted extracts
from ship logs, as well as an invoice dated 03 Match
2020 in the amount of RUB 877,910. It follows from
the extract from the ship log of the tugboat Nikolay
Dmitriev that, on 27 October 2020, it performed
escort, towing and mooring for the vessel General
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Azi Aslanov. The Courts of lower instances did not
evaluate the shipowner’s arguments and the doc-
uments submitted.

Art 342 of the MSC RF establishes rules which
apply for determining reward for all salvors involved
in the salvage when they make claims for recovery
of such reward separately. Under the relevant provi-
sions, it is necessary to take into account the amount
of reward incurred not only by the claiming salvor
but by all the other salvors and take into account
the contribution of each of them to the salvage. So,
the total amount of reward should correspond to
the services actually rendered by all the salvors and
meet the criteria established by the said provisions,
including the requirement of not exceeding the sal-
vage value of the salved ship and other property.

In addition, considering the SCOPIC cost esti-
mate submitted by the salvor, the courts did not
verify the according calculation, taking into account
the items reflected therein, such as the number of
workers involved in the salvage, salving vessels,
equipment, materials, transport and other expens-
es incurred due to the salvage and the documents
submitted in support of the said costs.

On the basis of the above, the District Court re-
vised the judgments of the lower courts and sent
the case for reconsideration.

Conclusions

Pursuant to para 1 of Art 342 of the MSC RF, it
is not enough to be guided by one of the criteria
listed to determine the fair salvage reward. The ev-
idence regarding the relevant criteria should be
analysed with particular care.

In addition, one should not forget the provision
of para 2 of Art 342 of the MSC RF according to
which reward is paid to all salvors in proportion
to the salved value of the ship and other proper-
ty. When they claim for recovery of such reward
separately, the reward of the other salvors and the
contribution of each of them to the salvage should
be taken into account.

Russian court awaiting England and Wales
Court of Appeal’s judgment on anti-suit
injunction (No. A56-73495/2023, UniCredit
Bank GmbH v. RusChemAlliance LLC [2024] 1
Lloyd’s Rep 350)

The High Court in London has been hearing
several cases relating to the anti-suit injunction
against RusChemAlliance LLC (Commerzbank AG



v. RusChemAlliance LLC [2023] 2 Lloyd's Rep 587;
Deutshe Bank AG v. RusChemAlliance LLC [2023] 2
Lloyd’s Rep 600). To date, the latest in a series of
cases has been heard by the Court of Appeal (Uni-
Credit Bank GmbH v. RusChemAlliance LLC [2024] 1
Lloyd’s Rep 350).

The proceedings are a typical dispute over the
non-performance of a contract due to the impo-
sition of EU sanctions. RusChemAlliance LLC (the
claimant) entered into a contract for the construc-
tion of gas processing plant facilities in Russia with
two German companies, Linde and Renaissance
(the contractors) in 2021. The performance of the
contract by the contractors was secured by guar-
antees from Unicredit Bank GmbH (the bank). The
contractors refused to fulfil their obligations due to
the imposition of EU sanctions in 2022. The claim-
ant made claims against the bank. The bank refused
to pay compensation under the guarantees for the
same reasons. The contract between the bank and
the claimant contained an arbitration clause with
the competence of arbitration under the rules of
the International Chamber of Commerce. The place
of arbitration was Paris, France.

The claimant filed a claim against the bank with
the Commercial Court of Saint Petersburg and Len-
ingrad Region. The Commercial Court formally ac-
cepted the claim with reference to Art 248.1 of the
CPCRF.The bank applied to the High Court in Lon-
don for an anti-suit injunction against the Russian
proceedings. A preliminary injunction was granted.
The High Court in London refused to grant a fi-
nal anti-suit injunction. The bank appealed. In the
meantime, the bank applied to the Russian court
for a stay of the proceedings pending the decision
of the Court of Appeal. The claimant did not object.
The Commercial Court stayed the proceedings.

I. REVIEW OF RUSSIAN CASE LAW

The Court of Appeal has decided to grant an
anti-suit injunction. The claimant has signalled its
intentions to appeal to the Supreme Court. We will
not discuss in detail the decision and reasoning of
the Court of Appeal. We note only that the Court of
Appeal thanked Judge Saltykova for granting the
order to stay the proceedings in Russia pending
their decision.

The claimant argued that, despite the Court of
Appeal’s judgment, it was not obliged to abandon
its claim in Russia until a final decision had been
made on appeal to the Supreme Court. The Court
of Appeal in turn stated that the fate of the Russian
proceedings, whether they would be suspended
to await the Supreme Court’s decision, was for
the Russian court to decide. A hearing to consid-
er the resumption of the proceedings is currently
scheduled for 6 May 2024.

This case is already a landmark case for English
law, as it addresses the issue of the competence
of an English court to ‘protect’ arbitration that is
seated in a foreign country, in this case, France. This
dispute may be interesting also in terms of how
a Russian court will react to an anti-suit injunction
issued by an English court. Such an injunction may
be ignored, given that the claim was accepted with
reference to Article 248.1 of the CPCRF, i.e. the ex-
clusive competence of the Russian court was found.
Itis also of interest that the bank has assets in Rus-
sia. Accordingly, the judgment against the bank
may be enforced in Russia without the necessity to
recognise and enforce the judgment in the foreign
country.

We will follow the development of the proceed-
ings both in England and Russia and hope that it
will be possible to prepare a full review of the case
in the next issue. =

19



[|. CTATbW

MaBen AHapeeBny Kopmuy,

Marnctp PoccrincKonm WKonbl YacTHOro npasa npwu MccnefoBaTenbCKoM LIEHTPe YaCTHOTO npaBa
umenu C.C. Anekceesa npu Mpe3upgeHTte PO, r. Mocksa

ABapuA Ha He(dTAHOM NhaTdopme
“Deepwater Horizon”:
aHanm3 cyaebHoro npouecca”

B cmamee aHanusupyromcs npagossle Noc1ie0cmaus agapuu Ha HegpmsHou nnamegopme “Deepwater
Horizon" Aemopom uccnedosaH cywiecmsyroujuli MexaHu3m KoMneHcayuu epedd 3a 3a2psa3HeHuUe MOopA
Heghmbio, ycmAaHo8 1eHHbIl KOHBEHYUAMU O 2paK0dHCKOU omeemcmeeHHOCMU 3a 3dzpA3HeHUe Mops
Heghmbio u 0 co30aHuu MexoyHapoOH020 (hoHOa 0718 KoMNneHcayuu yuepba om 3azpsAsHeHUsA Hehmeolo.
B pabome paccmampusaromca Hedocmamku MexaHu3mMa KoMneHcayuu 8peodd 3d 3a2psA3HeHue Mops
HegpMbio, yCMAaHOB8/1IEHHO20 8bILUEONUCAHHBIMU AKMAMU, U NPUYUHbI HenpumeHeHus KoHgeHyuu
0 2pax0aHcKol omeemcmeeHHOCMU 3a 3a2psA3HeHUe MopsA Heghmbio 8 0GHHOM Cy0ebHOM npouecce.
Ha ocHose cnopa usyuyaemcs, Kak npu paspeuieHuu 0es, C8A3aHHbIX C pa3/Iu8oM Heghmu, npumMeHaemcs

HauyuoHasbHoe 3akoHodamesibcmao CoeduHeHHbIX LLImamos Amepuku.

BBepeHne

ZOanpenﬂ 2010 r. B MeKcrMKaHCKOM 3anmBe
Ha MecTopoxaeHunn «MakoHgo» (Macondo
Prospect) B 80 km oT nobepexbs JlynsmaHbl Ha He-
¢d1aHon nnatdopme Deepwater Horizon npousoLuen
B3pbIB. HeCMOTpA Ha NOMNbITKM NOTYLWNTb NOXap,
22 anpens ropsauwas nnatdopma 3aToHyna Ha rny-
6uHe nprmepHOo 1500 m, yHecs xm3Hn 11 paboTHU-
KOB. Ha npoTa)KeHnn HeCcKoNbKMxX MecALeB yepes
noBpexaeHus Tpy6 CKBaXkMHbI BbIMIIOCH MO pa3-

HbIM NOACYeTam OKoJIo 5 MnH Gappenen HedTw.
[laHHOe cobbITVe NOBEKNO KPYMHENLYO KOJOo-
rMuecKyto Katactpody, CBA3aHHYIO C 3arpA3HeHreM
Mops HedTblo. B pe3ynbTaTe npomsoLueLiero Ha-
yarca CNOXHbIN, KOMNEKCHbIV CyfeBHbI npoLecc,
ONVIBLUMNCA HECKONDBbKO NeT.

AHanM3Mpysa MHOFOCTyneHYaTbli Cyae6HbIl
criop, obycnoBneHHbIN Npou3oleuen KaTta-
CcTpodoli, aBTOp HacTosALLEN paboTbl MOCTapaeTca
pa3obpaTb HeOCTaTKM CYLLIECTBYIOLLEro Perynmpo-
BaHVA MPaBOOTHOLIEHUN, CBA3AHHbIX C Pa3IMBOM

*
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HedTU, NPOABUBLLMECS B HEM B NofHOM Mepe. lNpe-
XOe uem nepenTn K npobrematrike, HEO6XOAUMO
03HAaKOMUTbCA C AEVCTBYIOLMM MEXKAYHAPOAHbIM
perynnpoBaHuem.

MexgyHapoaHoe perynupoBaHue

B cepeguHe XX B. Hauana akTMBHO pa3BMBaTbCA
nepeBo3ka HedpTV TaHKepamu. CTaio MOHATHO, YTO
3Ta AeATeNbHOCTb 3aK/ioyaeT B cebe MHOXeCTBO
puUcKoB. K coxaneHuto, Yalle BCcero NpuYnHom obl-
CTPOro NPUHATUA KOHBEHL MW B MOPCKOM NpaBe
CTAaHOBUTCA Cepbe3Has Tpareausa. Tak, Hanpumep,
nocne rmbenu «TTaHVKa» Hayanu paspabaTbiBaTb
KOHBEHLIMIO MO 3aLumTe filogeit Ha mope. Taknm obpa-
30M nosiBmnacb MexagyHapogHas KOHBEHLMA MO OX-
paHe uenoBeyecKol *13Hu Ha Mope (International
Convention for the Safety of Life at Sea, “safe our life
at sea” (SOLAS)). Tpyrrepom pasBuTUA MeXaHM3Ma
perynupoBaHua 3arpsasHeHnsa Mopsa HedTbio CTana
N3BeCTHas aBapuA KPynHelLwero HepTeHanMBHOro
TaHKepa «Toppu KaHboH». B 1967 1. OH HaTKHynCA
Ha KamHu y ocTpoBoB Cunnu B6nusn 6eperos Be-
nukKobpuTaHuK, Heganeko ot OpaHuUKM 1 Nonyynn
rpPoMagHyo NPoOOUHY, 3acTpan 1 pasnun bonee
100 000 T HedpTU. Ha TOT MOMEHT He CyLLeCcTBOBAJIO
Kak 3$deKTMBHbIX METOLOB, MO3BONAOLWMX Crpa-
BUTbCA C Pa3nuTon HedTbto, TaK 1 JOKHOMO NPaBo-
BOrO perynMpoBaHna NOJOOHbIX MHLAEHTOB.

CnycTa gBa roga nocsie npovsoweglero 6oina
npuHATa KoHBEHUUA O rpaAaHCKoM OTBETCTBEH-
HOCTM 3a ywepb OT 3arpsasHeHna mopa HedTblo
1969 r. (International Convention on Civil Liability for
Oil Pollution Damage (CLC))'. Cetiuac oHa Oeticmay-
em 8 pedakyuu npomokona 1992 2., u, coomeem-
CcmeeHHo, obwenpuHamoe cokpaujeHue — CLC 69-92.
CLC aBnaeTcA yHMBepCanbHOW, Ha MOMeHT 2012 T.
ee yyacTHUKamu 6binv 130 cTpaH, B TOM 4ucne
Poccuinckana Megepaumsa, umnnemeHTMpoOBaBLUAnA
koHBeHUWo B KTM PO. CLC BKNtoYaeT HECKOJbKO
3HAYUMBbIX MPUHLMMNOB:

1. HanpaBneHHas OTBETCTBEHHOCTb. [loTepnes-
WK NofaeT NPAMON NCK K COBCTBEHHUKY CyaHa,
a y»Ke NoCNefHUN MOXeT NPefbABUTb PerpecCHbIN
NCK K GaKTUUYeCKOMY NPUUNHUTENIO BPeaa.

2. CTporas OoTBeTCTBEHHOCTb. BuHa He nmeeT
3HaueHwun, a cJlyyYan ocBOOOXAeHMA OT OTBETCTBEH-

' KoHBeHUUsi 06 OTBETCTBEHHOCTU 3a 3arpsA3HeHNe MopA
HedTbto 1969 . // https://docs.cntd.ru/document/1901624
(1969 International Convention On Civil Liability For Oil
Pollution Damage // https://cil.nus.edu.sg/wp-content/
uploads/2019/02/1969-CLC.pdf).

Il. CTATbU

HOCTM OrpaHMYeHbl HE3HAYUTENbBHBIMU UCKITIOYe-
HUAMW: BOEHHBIMY AENCTBUAMM; IKCTPAOPANHAP-
HbIMU CTUXUAHBIMW ABNEHUAMU; ENCTBUAMUN NN
6e30encTBUAMN TPETbUX NUL; CUTYaunel, Koraa
ylep6 Obin BbI3BaH HEOPEXKHOCTbIO NMPABUTENBCTBA
WM IHOTO OpraHa BIacTy, OTBEYAIOLLEro 3a cofep-
XaHvie B nopaaKe orHen 1 apyrux HaBUrauiOHHbIX
CpencTs.

3. Co6CTBEHHMIK CyiHA MEET MPaBO OrPaHNUYNTb
CBOIO OTBETCTBEHHOCTb OMNpefeneHHO CyMMOW, 3a-
BUCALLEN OT BMECTUMOCTU cyaHa. Bocnonb3oBaTtbea
JaHHbIM OrpaHMyeHnemM BO3MOXHO UCKITIOUMTENb-
HO nNpw co3paHnn GoHAa Ha O6LLYI0 CYyMMY, PaBHYHO
npegeny ero OTBETCTBEHHOCTY B CyAe NN APYromM
KOMMETEeHTHOro opraHe rocyaapcTea, rae npeab-
ABJIEH MNN MOXKET ObITb MPeabABNIEH UCK.

4. OrpaHUYnNTb OTBETCTBEHHOCTb COOCTBEHHU-
Ka CyfHa MOXHO TOJIbKO TOrAa, KOraa HeT yMbIC/a,
rpy6oii HebpeXKHOCTU UNK Ge3paccyacTsa.

Kak y»e oTmeuanochb, B CLC npefycMOTpeH Me-
XaHV3M KoMMeHcaumu yuepba, NpUYMHEHHOro 3a-
rpsi3HeHVem, nyTem co3gaHusa poHaa. DoHg co3pa-
eTcA nyTeM BHECeHMNA CyMMbl B Aeno3unT 1mbo npe-
[LoCTaBrieHNs 6GaHKOBCKOWN rapaHTiv UAn [pyroro
obecneyeHus, B YaCTHOCTM rapaHTUV CTPaXOBLLKMKA.
B cnyuyae ero yupexzaeHua HUKakoe UmyLLecTBo
OTBETYMKa He MOXeET ObITb MpefMeTOM B3blCKaHUA.
Tem cambIM nJeT akkymynupoBaHme TpeboBaHUN
noTepneBLNX 1 CPeAcTB BO3MelLeHnA Bpeaa. Co-
JAepKaHne poHAa pacnpesenseTca Mexay UCTLaMm
NPONopLUNOHaNbHO CyMMaM O0B0CHOBAHHbIX MC-
KOBbIX TpeboBaHwui. [prBeaeHHaA KOHCTPYKUNA
HanoOMMVHAET NAE KOHKYPCHOIo NpPOn3BOACTBA:
npuv cyge, B KOTOPOM UAET NPoLecc, CO34aeTCs
boHp - Hekaa MMyLlecTBeHHaA Macca; uMeloTca
TpeboBaHMA N1, NOCTPAZABLUNX OT 3arpA3HeHun
HedTU; OHM JOKa3blBalOT 0OOCHOBAHHOCTb CBO-
nx TpeboBaHW U GOPMUPYETCA HEKNI peecTp,
nocpencTBOM KOTOPOro mMacca pacnpegensaercs
MeXay NocTpagaBWMU-KpeanTopamu.

VIMeBLUMIACA MEXaHN3M KOMMNEHCaLMN He rapaH-
TVPOBAs MOJIHOE BO3MelleHMe yulepba n ogHo-
BpeMeHHO He obrneryan cepbe3sHoe ¢dprHaHCOBOE
obpeMeHeHne npuunHUTena Bpeda. boiio Heob-
XOoAnMO pa3paboTtaTtb 6bosiee paunoHanbHbI Mexa-
H13M KomneHcaumu. Tak, B 1971 r. B bptoccene 6bin1a
nognucaHa MexgyHapofHasa KOHBeHLMA O co3fa-
HUM MexpgyHapoaHoro ¢poHza Ana KoMneHcaumm
yuwepba ot 3arpsasHeHua HedTbio (International
Convention on the Establishment of an Internation-
al Fund for Compensation for Qil Pollution Damage).
KoHBeHUuA BcTynuna B cuny B 1978 r. Cneunans-

21



MOPCKOE NMPABO | MARITIME LAW | 1 = 2024

HbiMU NpoTokonamm 1976 n 1984 rr. B KoHBeHLuI0
1971 r. BHOCUAUCb NONPaBKY, a B 1992 1. oHa Gbina
NOSIHOCTbIO NnepepaboTaHa HOBbIM MNPOTOKONOM.
B HacToAWWee Bpema fencTByeT MexayHapoaHas
KOHBeHLMA 0 co3gaHmm MexayHapogHoro ¢poHAa
N5 KOMMeHcauum ywepba ot 3arpAsHeHns Hed-
Tbto 1992 1., NONHOCTbIO 3amMmeHmnBLaA KOHBEHLMIO
1971 r.

LTab-kBapTupa MexayHapogHoro poHaa Ha-
xopuTca B JToHpoHe. Ero pyHKLMOHMpPOBaHMe ocy-
LLEeCTBAETCA 3a CUET CJIOKHOW CXeMbl OTUNCTIEHNIA.
Kaxpoe rocyfapcTBo — yyaCTHUK KoHBeHUuu co-
6upaeT ¢ UMNopTepPoB HedTU B3HOC (Yalle BCero
BblpaXEHHbIN B JEHEXHOM CYMMe) 1 nepegaet
MexgyHapogHomy boHay.

MNMopAgoK KOMNeHcaumm MOXKHO NpeacTaBUTb
B BUAE HECKONbKNX ypoBHeWn. [lepBbll ypoBeHb
BO3MeLleHMA — 3To KomneHcauuma no CLC: nubo
NMoJsiHas OTBETCTBEHHOCTb COOCTBEHHMKA CYAHA,
nn6o OTBETCTBEHHOCTb, OFPaHNUYEHHasA NyTemM CO3-
naHua ¢oHpa. OnpepeneHHan KoHBeHLMeln cymma
BO3MOXXHOIO BO3MELLeHMA ABNAETCA HE3HaUNTE b-
HOW, B CJlyyae KPYMNHOW SKONOrMyeckom KatacTpo-
obl. MNosTomy, Korga nspacxogoBaHbl cpecTBa
doHIa 1 MMeloTCA HenoralleHHble TpeboBaHuUs,
NOAKNOYaeTCA BTOPOW ypOBEHb BO3MELLEHUA —
MexayHapogHbIi GoHA,.

B mae 2003 r. 6611 npuHAT MNpoToKoN 0 co3aaHnn
JononHutenbHoro GpoHAa Ans BO3MELLeHUs yLlep-
6a oT 3arpasHeHus HedTblo. CornacHo atomy Mpo-
TOKONy Obln1 CO3AaH TPETUIN YPOBEHD KOMMEHCALMMN.
Yyactume B [lononHuTenibHOM GpoHAe aBnaeTca da-
KYNbTaTUBHbIM U OTKPbITO /1A BCEX rOCyAapCTB —
YYaCTHUKOB MexayHapOAHOM KOHBEHLN O CO34a-
HUM MexgyHapoaHoro poHAaa Ansa KoMmneHcaumm
yuiep6a o1 3arpasHeHus HedpTbio 1992 r. Te rocy-
JapCTBa, KOTOPblE NPUHANN peLLeHne He NMPUco-
efVHATbCA K [lononHutenbHoMy GoHAY, NPOoLoXKaT
NoNb30BaTbCA HbIHELHVM NMOKPbITUEM B pamMKax
TekyLlero pexkuma CLC n MexayHapogHoro ¢poHza.
CornacHo nocnegHemy goknagy MexgyHapogHo-
ro ¢oHpa 3a 2021 r., ero yyaCTHUKaMU ABAAIOTCA
120 rocynapcTs, B TO BpeMA Kak Ynciio yneHos [o-
nonHutensHoro ¢boHAa — Bcero 32 rocygapcrea’.

2 Liability and compensation / Internatinal Maritime
Organization // https://www.imo.org/en/ourwork/legal/
pages/liabilityandcompensation.aspx

3 The International Oil Pollution Compensation Funds
(IOPC Funds) // https://iopcfunds.org/publications/
iopc-funds-publications/; Annual Report 2021 // https://
iopcfunds.org/wp-content/uploads/2022/03/Annual-
Report_2021_e.pdf.
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B gaHHbIX NPaBOOTHOLIEHMAX CYLLeCTBYeT Clie-
Zytollee BecoMoe 06CToATeNbCTBO. [lefio B TOM,
4TO MMeloLLMeca MexaH3Mbl KOMNeHcaunn Bpe-
Ja MOTyT He yCTpanBaTb UCTLOB, NOCTPaAaBLINX
OT pa3nuea HedpTn. MexayHapoLHana KOHBEH-
uma o cosgaHun MexayHapogHoro ¢oHaa ana
KomMneHcauum yuepba oT 3arpasHeHnsa HedTbio
1992 r.,, Tak e Kak u CLC, peknapupyeTt npege-
Nbl BO3MOXKHOMN KOMMeHcaunm. KoHeuHo, cylue-
CTBOBaBLUME B ABYX KOHBEHUMAX Npefenbl oT-
BETCTBEHHOCTU ObIIN 3HAUUTENIbHO YBEINYEHDI,
B YaCTHOCTK, 6narogapa nonpaskam, MPUHATHIM
Ha KoHbepeHUnn B 1992 1. 1 BO Bpems 82-i1 cec-
cmn KOpuanyeckoro KOMMUTETa, COCTOABLLENCA
16-20 okTA6pA 2000 r.*

Henb3a cka3aTb, YTO CO34aHHbIN NOPAJOK KOM-
neHcaumun yuwepba ot pasnuea HedpTn ABNAETCA
HepeneBaHTHbIM AnA yyacTHukos CLC. HanpoTus,
C MOMeHTa co3aaHusA B 1978 r. poHabl paccmoTpe-
v 156 NHUMAEHTOB W BbIMATUAN OKONO 752 MAH
bYHTOB CTEPAIVHIOB MO COCTOAHMIO Ha 31 feKkabps
2022r. (331 MiH GyHTOB CTEPNIUHIOB 6blIV B OTHO-
weHun PoHpa 1971 r.)>. Tem He MeHee NMEILLNIACS
MeXaHW3M KOMMeHcauunm NrHopupyeT TpeboBaHUsA
WCTLOB, HaXoAALWMXCA 3a npefenaMmn Asyx (nnm
Tpex) Ha3BaHbIX YPOBHel BO3MeLleHUs. Tak, Ha-
npumep, B gene Amoco Cadiz 1978 . (pa3nus HedpTn
npowusowen B panoHe Jla-MaHLwwa) nctubl B nuue
®paHuun, KoTopasa b6bina uneHom CLC, a Takxke
bpaHLy3CKNX MyHULUNANNTETOB M MNOCTPaAaBLUNX
noHnManu, 4to, npumeHaa CLC, oHY nonyyaT MeHb-
Lee fieHeXHoe yaoBneTBopeHue. lNostomy ncrubl
obpaTtunnmnce K opucamkumn CLIA - rocygapctsa,
He yyacTBoBaBLero Hu B CLC, HY B paboTe Mexay-
HapopgHoro ¢oHpa. Vickm 6binn nogaHbl Mo MecTy
NOCTOAHHOW AeATENbHOCTY FPynmnbl KOMMNaHWN
Amoco - B UnnuHonce n Hbto-Mopke. lena Unnu-
Holca 1 Hbto-Mopka 6binn o6beanHeHbl Cyae6Hom
Kosnnermern no MHOropamoHHbIM CyaebHbIM pa3bu-
paTtenbctBam CeBepHOro okpyra LiTarta MinnnHomc.
HemanoBaskHo, UTo B CyaebHOM fiene NpYMEHSANOCh
aMepUuKaHCKoe npaso®.

Ha momeHT aBapum Ha nnatdopme Deepwater
Horizon CoepguHeHHble LLTaTbl TakXe He npucoeau-

4 Liability and compensation.

> Incidents // The International Oil Pollution Compensation
Funds (IOPC Funds) (https://iopcfunds.org/incidents/
incident-map).

¢ In the Matter of Oil Spill by the Amoco Cadiz off the Coastof
France on March 16, 1978, 954 F.2d 1279 (7th Cir. 1992) //
https://law.justia.com/cases/federal/appellate-courts/
F2/954/1279/128596/



Hunncb K CLC’, TaK YTO B 3TOM Aiefie aHaNorMyHo Uc-
NoJsib30BanoCh HaLNOHaNbHOE 3aKOHOAATENbCTBO
CWA, npumeHstoLee OTIMYHbIE OT MexaHu3ma CLC
n MexpgyHapogHoro ¢doHfa npasmna orpaHUYeH-
HOW OTBETCTBEHHOCTM CyoBMaenbLa.

Cype6HbIN npouecc

Mpexxpe yem NepenTn K N3y4veHuto cyaebHoro
npouecca Heo6xoaMMo 0603HaUYUTb HECKONbKO
3HAUMMBbIX AeNCTBYIOLWMX NUL, 6e3 KOTOPbIX HEBO3-
MOXHO MOHATb cofepxaHune cnopa. Yalle Bcero
NPOoV30LLEeALLYI0 aBapu0 aCCOLMNPYIOT UCKIIOYN-
TeNnbHO ¢ KomnaHwuen BP (qo mada 2001 r. — British
Petroleum) — TpaHCHaLMOHaNbHOW HedTEra3oBOM
KOMMaHue co Wwrab-kBapTrpol B JloHgoHe. Henb-
34 He YNOMSAHYTb HECKOJIbKO APYr1X KOMMaHWUMN,
KOTOpble, Tak »ke Kak 1 BP, 6bli1v npryacTHbl K Npo-
n3oLepLuen aBapun.

MepBasn — 3710 Transocean Ltd., wBenyapckas
KOMMaHUs, 3aHMMaIOLWAACA NPON3BOACTBOM Oy-
poBol ycTaHOBKU. OHa ABAAETCA KPYMNHENLWNM
noapAagumKkom opoliopHoro 6ypeHusa. Mnatdpop-
ma Deepwater Horizon npuHagnekana Transocean.
KomaHpa Transocean 6ypuna ckBaxmnHy «MakoHA0»
ana BP Exploration and Production (BPEP), amepu-
KaHckoro ¢dvnmana komnaHum BP, nonyuynBsluero
y npasutenbctea CLUA 3TOT yyacToK B apeHay.
Btopasi komnaHua — 3to Cameron International,
npounssBoanTenb HecpaboTaBLLEro NpeaoxpaHu-
Te/IbHOro KnanaHa (ycTponcTsa ana 61oKMpoBKHM
CKBaXWHbI B C/lyyae ype3BblYallHON CUTyauum).
TpeTbsa komnaHuA — 310 Halliburton, amepukaHckas
TpaHCHauMoHanbHaa HedpTecepBrCHaA KOMMaHWA,
KOoTopasa CKOHCTPYMPOBasa LeMeHTHY niomoy
[J1A CKBaXKVHbl, 3aLUMLLAIOLLYI0 YacTb 6YpoBOW ycTa-
HOBKW, HaXOZALLYCA Noj BOAOW, OT nonagaHus
NPUPOLHbIX ra30B.

bypoBasa nnatdpopma Deepwater Horizon 6bina
noctpoeHa B 2001 r. komnaHuen Hyundai Heavy
Industries CO., LT, no 3aka3y R&B Falcon, koTopas
B 2001 r. Bowna B coctaB Transocean Ltd. B Tom
Xe rogy nnatdopma 6bina caaHa B apeHpy BP
1 npubbina B MekcnkaHcknin 3anme. 3aTem Gypo-
BaA YCTaHOBKa HEOAHOKPATHO Obina 3akasaHa BP
Mo MHOrOJIETHUM JOroBOpam apeHdbl. B deBpane
2010 r. nnatpopma Deepwater Horizon npuctynmna
K OypeHIIO CKBaXKMHbI.

7 Noknag KoHpepeHunn OOH no Toproene 1 pasButuio
2012 r. N2 T «OTBETCTBEHHOCTb 1 KOMMNEeHcaumna 3a 3a-
rpssHeHne Mopa HedTblo» (https://treaties.un.org/pages/
showDetails.aspx?objid=08000002801083db).

Il. CTATbU

20 anpena 2010 r. B 22:00 no mecTHOMY Bpe-
MeHU Ha nnatdopme npowmsowen B3pbiB. OroHb
ObICTPO pacnpPoCTPaHUACA No niathopme, U CiycTA
[Boe CyTOK OHa 3aToHyna. Cpa3y nocne B3pbiBa
Hauanca pasnve HepTU, OCTAHOBUTL KOTOPLIN yaa-
NOCb TOJIbKO CNYCTA HECKOJNIbKO MecALeB. [pryunHbl,
Bbl3BaBLUME B3PbIB Ha NNAaTPOpPMe, 3aCNyKMBaOT
OTAeNIbHOW CTaTby, U aBTOP He ByAeT Ha HMX OCTa-
HaBNMBATbCA.

MepBble ncku K BP, Transocean Ltd. n Cameron
International 661N NoAgaHbl OT MECTHBIX PblGAKOB,
KOTOpble 3aHMMaNCb NPOMbICIOM MOPENpPOaYK-
TOB B MeKkcnkaHCcKoM 3anuBe. [lanee 3asaBneHus
NoLwIv OT COOCTBEHHUKOB »KWfbA B NPUOPEXKHON
30HE, areHTCTB HeABMXXUMOCTU M PecTopaHoB.
Ecnn k mato 2010 r. 6611 nofaH 31 UCK, TO K Ha-
yany 2012 r. nmenocb yxe 6onee 500 NCKOB.
BonbWWHCTBO MCKOB OT 6€3PabOoTHbIX PbI6AKOB,
pecTopaHoB 1 TYPUCTUYECKMX KyPOPTOB He Obinu
YAOBNETBOPEHDI.

MHTepecHo, uto BP u Transocean xotenu, 4to-
Obl fiena paccMaTpMBanmCcb B XbloCTOHE, KOTOPbIN
CUNTaAETCA APYKeCTBEHHbIM HedTAHOMY BU3Hecy,
HO MCTLbI NPOCKK, YTOObI AeNo cnywanoch B Jlyn-
3uaHe, Muccucnnu nnu Onopuge. Takxe cutyaumo
OCJIOXKHANO TO, UTO NATbL cygen Hosoro OpneaHa
OTKa3aNnCb OT PacCMOTPEHUA Aen O pa3nmBax
HedTN n3-3a BAJEHUA aKLMAMU BOBJIEYEHHbIX
KOMMAHUN UAN ApYyrnx KOHGIMKTOB MHTEPEeCoB.
K aBrycty 6bii1 Ha3HauyeH cyaebHbIl NpoLecc nog
npepcenatenbcTBOM okpyxHoro cyabu CLLUA Kapna
bap6be. Cyaba paccmatpuBan geno 6e3 yyactua
NPUCAMXHDIX, KaK 3TO 0OObIYHO NPeayCMOTPEHO MNpa-
BMIaMU MOPCKKX CMIOPOB.

B aBrycte 2010 r. MHOroYMcneHHble NHANBU-
ZyarnbHble NCKY, BbITeKatoLe U3 onrMcaHHbIX CO-
ObITUN, ObINN 06BbEeANHEHbI B TaK Ha3blBaeMbll
MHOTOpPaNoHHbIN cynebHbI npouecc (multidistrict
litigation (MDL)) N 21798, 3HauMmbIx 0OCTOATENLCTB
no 3Tomy Aeny 6bl10 HACTONIbKO MHOTO, UTO Ja)e
6blN1 co3AaH CneunanbHbI CalT, rae XPaHUInChb
[OKazaTenbcTBa’.

[na ypobctBa 06bACHeHMA noruku cygebHoro
npoLecca aBTop pasfaenns ero Ha Be OCHOBHble
yacTu. [epBana 3aTparusaeTt nputasaHne CLUA
K YKa3aHHbIM KOMMaHUAM (pupmam-oTBETUMKAM);
BTOpan NOCBALLEHA PACCMOTPEHMIO MPETEH3NN
MHOXeCTBa OTBETUNKOB K BP.

& https://h20.law.harvard.edu/cases/3961
®  MDL 2179 Trial Docs // http://www.mdI2179trialdocs.com/
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15 pekabpsa 2010 r. MMHMCTEPCTBO OCTULUN
CLUA nogano rpaaaHcKmi Uck NpoTue BP n gpyrux
OTBETUMKOB 3a HapYLLUEHNA 3aKOHOB O YNCTOW BOJe
1 0 3arpa3HeHnn Hedtbto 1990 r., AeNCTBOBABLUNX
Ha TeppuTtopun CLUA. 3akoHamu 6bin ycTaHOBMEH
wrpad B pasmepe ot 1,1 Ao 4,3 TbIC. AONI. 32 KaXK-
Ibln 6appenb BbiTeKwel HedpTn. AMepUKaHCKoe
npaBnTeNbCTBO TPeboBao B3blCKaTb C KOMMAHMM
MaKcrMasbHyto cymmy witpada 1 nprusHaTh Heorpa-
HUYEHHY GUHAHCOBYIO OTBETCTBEHHOCTb PUPM-
OTBETUMKOB 3@ HAaHECEHHBIN yLepb 1 CTOUMOCTb
paboT Mo NMKBMAALMM NOCNEACTBUI aBapun. DTO
[eno ABnAeTcA cniefcTBuem obbefnHeHNA He-
CKOJTbKMX MPOLEeCcCcoB B OAHO NPOX3BOACTBO, MO-
CKOJIbKY K 3TOMY BPEMEHU B OTHOLWEHUN Gupm-
OTBETUMKOB OblIN NPeabABMIEHbI UCKM OT LUTATOB
MekcnkaHckoro 3anvBa (B YacTHocTu, JlynsnaHa,
Anabama) 1 HeKOTOPbIX YaCTHbIX NInL.

Ha ocHoBe n3yuyeHnA NnokKasaHuin 3KCNepToB,
N3N0XEHHbIX, B YaCTHOCTU, B CTEHOrpammax cy-
AeOHbIX 3acefaHnin’ MUHUCTEPCTBO OCTULUN
CLWA TpeboBano HanoXeHWA Ha OTBETUMKOB
MAKCUMAJIbHO KeCTKUX WTPadoB, Tak Kak Mmeto-
Lmeca goKasatenbCTBa FOBOPAT O TOM, UTO B KO-
HEeYHOM cyeTe OTBETCTBEHHOCTb 3a 3To rpyboe
OTCTYNJIeHWe OT NPMHUMUMNOB JO6POCOBECTHOM
paboTbl Ha HEPTAHBIX MECTOPOXKAEHMAX NEXUT
Ha pyKOBOACTBE KOMMNAHUN. AprymeHTbl NCTUOB
6binKn cnegyoWUMN:

1. He 6b1n1 npoBefeH Hagnexalmm obpasom
TeCT Ha oTpuLUaTeNibHOe AaBfieHne, KOTOPbI MOT
06HapPY»KMTb CUJIbHBI FA30BbIN yaap, NpVBeaLWnii
K KaTacTpode.

2. KomnaHwua Transocean He obyunna H1 OLHOFO
uneHa 6ypoBol 6puragbl, BKoYas MeHeakepa
MOPCKOW YCTAaHOBKU, OYpuUnblLyMKa, NOMOLHMKA
6ypunblyMKa UM MHCTPYMEHTaNbLmnKa, TOMY,
KaK MHTeprnpeTMpoBaTb TeCT Ha OTpuUaTeNnbHOe
HdaBneHuve. [axe kanutaH Deepwater Horizon 6bin
KparHe Mano obyyeH cucTeme yrnpasfieHus 6es-
OMacHOCTbI.

3. C momeHTa BBOAa 6ypoBo Nnatdpopmbl B SKC-
nnyaTtauuto B 2001 r., Kak 6bI10 JOKa3aHO, OHa
HVKOr[a He 3aX04wusa B MNOPT ANA TEXHUYECKOro

19 United States v. BP Exploration & Production Inc., et al., case
2:10-cv-04536 // Justice.gov (https://www.justice.gov/opa/
file/838231/download).

" MDLI2179Trial Docs // http://www.mdI2179trialdocs.com/
releases/release201302250700001/2013-02-25_BP_Trial_
Day_01_AM-Final.pdf
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06CNyKMBaHWUA, PEMOHTA, NepeobopyaoBaHMA.
Hwn ogHoro pasa 3a geBATb neT.

4. Halliburton ponxHa 6bl1a CBOEBPEMEHHO
npefocTaBuTb JaHHble O LEMEHTHOM pacTBOpE,
13 KOTOPOro OblNia caenaHa niaomba ana CKBaXKMHbl,
OfHaKo 3TOro He npowusowno. bonee Toro, nogro-
TOBJIEHHbIN PaCTBOP TakrKe He OTBeYan Npr3Hakam
LOJMKHOTO KayecTBa.

5. 3 oTueTtoB MO Aeny MOXHO MOHATb, UYTO
KomMnaHuA BP He ncnonb3oBana pekomeHgauum,
He npoBepsna obopynoBaHUE 1 B LIENOM HEOLHO-
KpaTHO BblOMpana CKopoCTb BMeCTo 6e30MmacHOCTH.

Mo ncky MuHuctepcTtsa tocTnumn K Transocean
nocnenHsAsA nprsHana cebs BUHOBHOW 1 BbIMaTua
wrpad B pasmepe noutn 1,5 mapa gonn. BP pe-
wuna nonpoboBaTb NepesioXKnTb BCIO OTBETCTBEH-
HOCTb Ha Transocean, NOCKONbKY, MO MHeHWto BP,
UMeHHO Transocean [OMKHa HECTN OTBETCTBEH-
HOCTb 3a JINKBMAALMIO NOC/EeACTBMI KaTacTPOdbl.
B panbHenwem BP HanpaBuia NCKOBbIE 3aABNEHNSA
B QOenepanbHbii cyn HoBoro OpnieaHa He TONbKO
NpoTuB BNagesbLia 6ypoBoi yCTaHOBKU, HO U NMPO-
B Halliburton v nponssognTens npefoxpaHUTeNs
Cameron International.

26 aHBapa 2012 r. ®epepanbHbin cyn CLUA BbI-
HecC NOCTaHOB/EHNME, COMNTAaCHO KOTOPOMY NOApAa-
unkm BP (Transocean Ltd., Cameron International
n Halliburton) He OMXHbI NPUHMMAaTb yyacTue
B pacxofax M CaHKUMAX MO BO3MELLEHMIO MPUYK-
HeHHoro Bpepa. Kak 3aaBun npeactasutens BR,
JaHHoe pelleHne He ocBoboxaaeT Transocean
OT MaTepuanibHON OTBETCTBEHHOCTY 3a HaHeCeH-
Hblll Bpend, oT WTpadoB 1 CaHKUMIA, Hanaraemblx
Ha KOMMaHWIO BCNIeACTBUE ee COOCTBEHHbIX Aei-
CTBUA'.

«[locmpadaswue npomue BP»

[lo npousoweaLelt KatacTpodbl, Npeasuaa Bo3-
MOXHble HeraTuBHble NoCeACcTBUA, NPaBUTENb-
ctBom CoenHeHHbIX LLTaToB 6bin1 co3aaH Lienesoii
$OHZ NOKPbITUS OTBETCTBEHHOCTY 3a PA3nB Hed-
™, rHaHCMpyeMmbl HedTenoObIBaKOLMMMN KOMMa-
HUAMW N3 CPEACTB, MOCTYNALWMX OT YNnaTbl Hano-
ros, WTpadoB 3a HE3aKOHHBIN BbIOPOC HePTU 1 13
APYrX MICTOYHUKOB. 3aKOHOM O Y/CTON BOAE YCTa-
HOBJEHO cnefytollee NPaBKIo: CTOPOHa Cnopa,
ABNAOLWAACA NO 3aKOHY OTBETCTBEHHOW, AOMIXKHA

12 B3pbiB HedTAHON nnatdopmbl Deepwater Horizon //
https://ru.wikipedia.org/wiki/B3pbiB_HedTAHON_nnatdop-
Mbl_Deepwater_Horizon



BO3MELLATb yLep6 MO MCKOBbIM 3aABNIEHMAM, KOTO-
pblll BNOCNEACTBMM OHA MOXET BO3MECTUTD 3a CUET
BMHOBHOW TPeTbeln CTOPOHbI UK 13 cpeacTs Lle-
neBoro ¢poHAa NOKPLITAA OTBETCTBEHHOCTU 3@ Pas-
nuB HedpTn. OgHAKO GOHI He MOKET BbIMlaunBaThb
6onble 1 MApA AONI. 32 OQHY aBapuio, NP 3TOM
npegen Bo3meleHns yuwepba npupoaHbIM pe-
cypcam coctasnset 500 mnH gonn.'* EctectBeHHo,
3Konornyeckas Katactpoda, Bbl3BaHHasA B3PbIBOM
Ha nnatdopme Deepwater Horizon, npesblwana
JONyCTMMble NpeAenbl, AEeMOHCTPUPYA Hecrnocob-
HOCTb [eCTBYIOLLEro MexaH13ma rmbKo aganTmpo-
BaTbCA K KaTacTpodam Takoro Maclutaba.

Henb3s 3abbiBaTb, 4TO BP — KOMMaHWA, CNoco6-
HasA BbINJATUTb OFPOMHYI0 CYMMY KOMMeHCcauunm.
CuTyauma morna paspelmnTbCca COBCEM MHave.
C ogHOW CTOPOHbI, CYLLECTBYIOT MeKAYHapogHoe
perynMpoBaHune nogoObHbIX NHUWAEHTOB, HaLu-
OHaslbHble NpaBuia O CO3JaHnK cneynann3npo-
BaHHOro ¢poHAa, pa3paboTaHHble cneumanncTaMmm
cornacHo CLC, nnbo NonHOCTbIO, MMBO YaCTUUYHO
WUMMJIEMEHTUPOBaHHbIE B HaLMIOHAJIbHbIE 3aKOHO-
faTtenbcTBa. BmecTe ¢ Tem, C Apyrom CTOPOHbI, eCnn
nogpobHee U3yunTb NPeSIoKeHHblE MeXaHU3Mbl,
Mbl CTaNKMBaEMCA C TeM, YTO HaLUMOHaNbHOeE 3a-
KoHopaTtenbcTBo (Ha npumepe CLUA), Tak Xe Kak
N MeXKAyHapOaHble akTbl, 0OpemMeHeHo 3HaunNTeNb-
HbIMM OrPaHNYEHNAMM B YaCTM OTBETCTBEHHOCTM
CynoBnagenbLa 1 BO3MOXHOCTY KOMMNEHcauuu.

Tem He MeHee B pe3ysibTaTe NepPeroBOPOB MEX-
Ay BP v npaButensctBom CoeanHeHHbIx LTaToB
Halocb gonycTmoe pelleHue. bbin obpasoBaH
LoBepuTenbHbIli GoHA ¢ KanuTanom B 20 mnpga
ponn. (Gulf Coast Claims Facility (GCCF)). Pykosog-
cTBO POHIa NopyyeHo He BF, a ameprKkaHCcKomy afl-
BokaTy KeHHeTy DanHbepry, Hekoraa pykoBoAmB-
wemMy GOHAOM KOMMEHCALMM XKepTBam Tparegmum
11 ceHTa6pA 2001 r. BP B KauecTBe NepBOHAYaIbHO-
ro B3HOCa BJIOXKWS1a B AOBEPUTENbHbIN GOHZ 3 MIpA
AOnN., ocTanbHble 17 MApA BHOCUIMCb KOMMaHWUEN
B TeueHne HecKomnbKux net. CornawieHne npegyc-
MaTpUBano BO3MOXXHOCTb BEPHYTb OCTaBLUMECA
[eHexHble CpeACcTBa Nocne yperynnpoBaHua pas-
Hornacun. OgHOBPEMEHHO 6bl/I0 OTMEYEHO, YTO
BP npofomkuT BbINOHATL 06s3aTENbCTBA MO KOM-
neHcauuu, gaxe ecim cymma BbinaaT NpeBbicUT
20 mnpg gonn.

Il. CTATbU

B mapTe 2012 r. cTano nM3BeCTHO, YTO MeXay
BP n nctuamu 3aknio4yeHoO MMpoBOe cornallueHue.
B pe3ynbTaTe neperoBopoB Cymma KOMMeHcaumm
coctasuna 7,8 mnpg gonn. MupoBoe cornawieHme
COCTOANO 13 ABYX YacTell: nepBas Obina cBA3aHa
C BO3MelleHneM Bpefa 1 ynyLeHHOW BbIrofbl; BTO-
pas — C KomneHcauuAamu yuiepba X13HU 1 300po-
Bbto. [locne nognucaHna MMPOBOro COrnalleHus,
ero Hanpasunu B ®egepanbHbin cyg Hosoro Op-
neana, rge 21 gekabps 2012 r. cygba Kapn bapbbe
B 125-CTpaHNYHOM NOCTAHOBMIEHNW OTMETU, YTO
MWPOBOE COrnalleHne «CnpaBeasiBo, B3BELEHHO
1 afeKkBaTHO». BMecTe ¢ Tem, Kak oTMevanu npes-
ctaButenun BP, dakT nognncaHns MMpPoOBOro Co-
rnaweHns eLe He NOATBEPKAAN BUHY KOMMaHUN
3a npowusoLlesLiee.

Crtparerus, usbpaHHas BP npu paspelieHnn
Criopa, N0 MHEHNIO HEKOTOPbIX 3KCNEepPTOB, ABNA-
eTcA HeofHO3Ha4yHoW. B yacTHOCTYW, AeKaH opu-
Anueckoro dakynbreta YHuBepcuteta Pogxepa
Yunbamca [a8ug A. JloraH oTmevaet cnegyrowiue
aCneKTbl 3TOro pelleHmns. YCTaHOBIEHHbIN XOPO-
wo drHaHcupyembli poHA nossonmn BP 6bicTpo
KOMMEeHCUPOBATb YObITKN U 136eXKaTb INLWHUX CY-
ZLebHbIx npoueccos. [laHHOe pelleHne oKa3anochb
HeadPeKTMBHbBIM B TOM CMbICJIE, YTO B OCHOBHOM
npouecce BP npogosnkana otpuuatb BUHY U Mbl-
Tanacb YKJIOHUTbCA OT ynnaTbl YObITKOB Mo Apy-
rum nckam. Kpome toro, nckntoyasa us cygebHo-
ro nopafka pacCMOTPEHWA CMOopbl NO BbinaaTte
ybbITKOB, BP no3Bonuna ncruam He JoKasbiBaTb
NPUYNHHO-CNIeACTBEHHYIO CBA3b MeXy B3PbIBOM
1 Bpegom'™,

Co BpemeHeMm CTano NOHATHO, YTO BbllLenepe-
yncrieHHble COMHeHNA B BbIOpaHHOM cTpaTerum
Mo BbiMaaTe KOMMNEeHcaLMm B paMKax MUPOBOrO CO-
rnaweHns NoATBepAunuCcb. HegocTtatkm gocyne6-
HOrO yperynnpoBaHua NPUBENY K HOBbIM Cyae0-
HbIM Criopam, MOCKOMNbKY CyMMa TpeboBaHWI B pam-
Kax MMpPOBOro COrnalleHns NOCTOAHHO YBenUYnBa-
naco. K koHuy anpena 2012 r. KomnaHua ysenuuuna
OLeHKY KoMneHcauum ywep6ba go 10,3 mnpg gon.
K nekabpto 2013 r. cymma Bbinnat BP coctaBuna
13 mnpg ponn. B 2014 r. BP obpaTtunucb B Anenna-
LWOHHbIV Cyf OKpYra C Liefbio OrpaHnNunTb CyMMy
BbINJIaTbl MO TPEOOBAHNIIO UCTLIOB, HO CYA OTKIIOHWI
3anBneHue.

13 TamnamoH M.H. YpoKu, nssneuyeHHble 13 pasnvea HepTn
Ha nnatdopme Deepwater Horizon, ¢ Toukmn 3peHunsa 3¢-
$EKTVBHOCTU 3aKOHa O YMCTON BOAE N 3aKOHa O 3arpas-
HeHuK HedTblo 1990 roga // SHepreTnyeckoe npaso. 2014.
Ne 1.

" WHTepsblo ¢ Aasugom JloraHom (RWU Law): O nocneacteu-
AX B3pblBa HedpTAHON Nnatdopmbl «Deepwater Horizon» //
Zakon.ru (https://zakon.ru/blog/2014/12/24/intervyu_s_
devidom_loganom_rwu_law_o_posledstviyax_vzryva_
neftyanoj_platformy_deepwater_horizon).
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HecmoTtpsa Ha 1o uto B Mae 2015 r. komuccua
AnennAunoHHOro cyfa NATOro okpyra onpepe-
nuna, 4yto BP umeet npaBo o6>kanosaTb peLleHus
no «pUKTUBHbIM» TPEGOBAHMAM, CaMO NPaBo Nnpes-
NPUATAN U GU3NYECKMX I, HA NONTyYEHUE KOMMEH-
caumm He 6bINIo NOCTABNEHO NOA COMHEHNE, a 3Ha-
YWT, N CyMMa BbINnaT He ABNAETCA OrpaHNYEHHON.

BepxoBHbiln cyn CoeamnHeHHbIx LLTaToB Takxe
He noggep»<an aprymeHtol BP. KomnaHuma xotena,
YTOObI CYA PACCMOTPEN BOMPOC O TOM, MOTYT /N
BK/IOYATbCA B MUPOBOE COrnalleHmne nnua u npea-
NPUATKA, KOTOPble He MOHeC/ HMKAKoro yulepba,
CBAI3aHHOIO C pa3nueomM HedTu. BepxoBHbIN cya
NMOCTAHOBWJI, YTO B COOTBETCTBUMN C MUPOBbIM CO-
rnawleHuem, Ha KoTopoe cornacunacb BP, npeanpu-
ATMAM He HY»KHO JOKa3blBaTb, YTO OHU Henocpes-
CTBEHHO MOCTPajanu OT PasnuBea, YTobbl B3bICKaTb
AeHbru. TpebyeTcs NpeacTaBUTb 4OKA3aTENbCTBA,
YTO WX [OXOA 3a TPU — BOCEMb MeCALEB Noce pas-
NNBa COKPaTWUCA B CPaBHEHMUM C COMOCTaBUMbIM
nepvogom fo pasnvea'’. B nocnegHve rogpl cyapl
OTKa3blBaloT MCTLIAM, MbITAIOLUMCA B3bICKAaTb KOM-
neHcauunio Ha ocHoBaHuK cobbiTnia 2010 . B vacT-
HOCTW, Ha calTe opugnueckorn dupmol Kirkland &
Ellis LLP, npepncTaBnsBLien uHtepecsl BR, pa3melye-
Ha UHPopmMaLmA, YTo Pprpma gobunacb Toro, UTo
depepanbHbIl cynba Onopuabl OTKIOHWA Fpynny
NCKOB, CBA3aHHbIX C pa3nmBom HedpTn'®. HecmoTps
Ha 3TO, 10 CMX MOP Hen3BeCTHa KOHeYHasa CyMMa,
BbinsiayeHHas BP.

Heobxonnmo nopguyepkHyTb, UTO Ha pa3mep
CYMMbl KOMMeHcaLMn oKasana BnMaHMe n BO3-
MOXHOCTb Ha3HaueHUA WTPadHbIX yObITKOB B CITy-
Yae fjanbHelwero cyaebHoro pabupartennbcrsa.
BP ypanocb foCcTnYb BHecyfebHoOro cornaweHms
Mo oTAesIbHbIM MCKaM TakK, YTo WTpadHble yObITKM
He Ha3Hauyanuco. K depanto 2013 r. obuian cymma
BbINJIAT coCTaBnAna 6onee 42,2 mnpa gonn."”

Mpodomxenue cnopa «CLLA npomue BP
U NoOpAO0YUKO8»

B peBpane 2013 r. B cyne Hosoro OpneaHa Bo3-
06HOBUIICA rpa)KAaHCKMI npouecc Hag BP, Trans-

> Supreme Court rejects BP appeal of oil spill settlement //
https://www.cbsnews.com/news/supreme-court-rejects-
bp-appeal-of-massive-oil-spill-settlement/

6 Kirkland & Ellis LLP // https://www.kirkland.com/news/in-
the-news/2020/11/bp-gets-win-in-oil-spill-florida-injury-
cases

7 bydeinux CJ1. lWtpadHble ybbITKM. Tenepb 1 B Poccnn? //
BecTHuK rpaxpaHckoro npasa. 2013. N2 4.
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ocean v Halliburton. Uenbto cynebHoro pasbupa-
TesnbCTBa ObIIO:

1. OnpepeneHne oTBeTCTBEHHOCTY BP 1 nogpAa-
UMKOB B COOTBETCTBMM C 3aKOHOM O YMCTOW BopAeE.

2. OueHKa yulepba npupogHbiM pecypcam B Co-
OTBETCTBUU C 3aKOHOM O 3arpA3HeHnN HedTbHO.

3. OnpepeneHune KOHeYHOM CyMMbl WTpadoB.

McTubl NblTanncbe 060CHOBATb, YTO MPUUNHON
Nnpou3oLLEeALLEN SKONOMMUYECKO KaTacTpodbl Obiia
«rpy6asn HebpexXHOCTb». 3akoHom CLUA o 3arpsasHe-
HUA HedTbIo NPeaYCMOTPEHO OrpaHNYEHME OTBET-
CTBEHHOCTW CYMMOW 75 MTH foNA., TOMMMO Pacxo-
[IOB MO YCTPaHEHMIO Pa3siMBOB, KPOME TeX CyyYaes,
Korga aBapusa NpoUCXoanT Nno NpuUnHe «rpy6on
HeOpeXHOCTU, NN YMbILLIEHHOTO HapYLUEeHUA»
(kak 1 B CLC), unun HeBbINONIHEHMA defepanbHbIX
HOPM TEXHMKIM 6€30MacHOCTM, CTPOUTENBCTBA U
3KCnayaTauum OTBETCTBEHHOW CTOPOHOW, areHTOM
(NpepcTaBUTENEM) NN COTPYAHNKOM OTBETCTBEH-
HOW CTOPOHbI AW NINLOM, AEeNCTBYIOLLNM Ha OCHO-
BaHMMN KOHTPAKTHbIX OTHOLLIEHWIA C OTBETCTBEHHON
CTOpPOHOW'®, B cilyyae Npr3HaHuUsA rpy6om Hebpex-
HOCTM wTpad 3a KakAabl BbINUTbIA Gappenb
HedTV yBenmuMBanca noyTu B yeTbipe pasa
(c 1,1 po 4,3 TbiC. gonn.).

4 ceHTA6pA 2014 ropa cygba Kapn bapbbe no-
cTaHoBun, uTo BP ponyctuna rpy6yto HebpexHOCTb
1 BMHOBHA B YMbILIIEHHOM HEMPaBOMEPHOM Mo-
BepaeHun (Guilty of gross negligence and wilful
misconduct). Takke 6blna ycTaHOBJIEHA HebOpex-
HOCTb Aencteuin Transocean u Halliburton. Taknm
06pa3om, OTBETCTBEHHOCTb 3a Pa3nNnB HedpTU ObiNa
pacnpefeneHa mexnay Tpemsa KoMmnaHuAmn: 67% ot-
BETCTBEHHOCTY nexano Ha BP; 30% — Ha Transocean;
3% — Ha Halliburton. WTpadbl 66111 pacnpegeneHoi
COpa3MepHO CTeNEHN OTBETCTBEHHOCTUN CTOPOH.
CynbAa npusHan, YTo MHOTMe peLleHus, NMPUHATbIE
BP, 6binn «B NepByto o4epenb NPOANKTOBaHbI »e-
NAHNEM COKOHOMUTb BPEMSA U eHbr, a He obe-
cneveHnem 6€30MacHOCTU CKBaXKMHbI» ',

B noctaHoBneHn cyga no BTOPoMmy 3Tany, 06b-
ABNEHHOM B siHBape 2015 r., 06bem HedTH, 3a KO-
TOPbI BOBNEYEHHble CTOPOHbI ByyT HECTW OTBET-
CTBEHHOCTb, 3adUKCMPOBaH Ha ypoBHe 3,19 MnH
Gappenern.

B xone TpeTbero 3tana cyaom 6bi1 yCTaHOBNEH
MaKCMManbHbIN WTpad — 4.3 TbiC. 4OII. 33 KaXKblN

'8 TsmnntoH M.H. YKkas. cou.

' BP May Be Fined Up to $18 Billion for Spill in Gulf // New
York Times.com (https://www.nytimes.com/2014/09/05/
business/bp-negligent-in-2010-oil-spill-us-judge-rules.
html).



6appenb BbiTekweln HedpTu. B uione 2015 r., nocne
OTKJIOHEHWA anennauumn BepxoBHbIM Cyqom OTHO-
CUTeNbHO MaKCMMasbHbIX LWTPadoB 3a KatacTpody,
mexay BP, defepanbHbIM NPaBUTENIbCTBOM M MATHIO
WwTaTamy, NOCTPagaBLWyMy OT pasnuea, 6b11o go-
CTUrHYTO NnpefBapuTesibHoe cornatueHue. Mo ouex-
Kam BP, 310 obolunock komnaHum B 18,7 mnpg fonn.
Transocean 3annatuina 1,4 mnpg Qosl. B KayecTse
rpakAaHCKMX 1 YrOMOBHbIX Haka3aHui. Halliburton
yperynvpoBana 6e3 npeTeH3unin BCe Cropbl Ha Cym-
my 1,1 mnpg gonn.

B okTabpe 2015 r. 06bABNEHO 06 OKOHYaTeSb-
HOM yperynupoBaHuu B pasmepe 20,8 mapg gonsn.
Ha KoMmnaHwuto BP, He cunTana Toro, 4to BP K aTOMY
MOMEHTY y»ke Bblnnatuna 28 Mnpg gons., Kotopble
OHU NOTPATUIN Ha NNKBUAALMIO MOCNeACTBUN Ka-
TacTpodbl (MOMUMO CyMMbl KOMAEHCALMMW MO MUPO-
BOMY cornalueHuio). Tak 3aBepLunsica TpeTui 3Tarn.
3710 OblN caMblil KPpYMHbIA GUHAHCOBbIN WTpad,
Korga-nnbo HanoXXeHHbI npasuTenscteom CLUA
Ha ofiHY KoMMaHuo. HekoTopble Habnogatenu ot-
METWUSIN, YTO 3HAUYMTENIbHAA YaCTb KOMMNEHcaLum
MOXeT ObITb CrMcaHa Ha Hanory KOMMaHumM Kak
KOMMepuUecKmne pacxoppl, 1, ciefoBaTtesnbHo, Nno-
CTaBUIN NOJ COMHEHME CYpPOBOCTb HaKa3zaHUA.
B KOHUe KOHLOB yperynupoBaHue odpuumanbHo
opobpeHo B anpene 2016 r.2°

OTpenbHOro ynoMmHaHuA 3acilyuBaeT TOT
baKT, UTO HU OZVIH MEHELKEP UNN VHXKEHEP He Mo-
NyYnnu TIOPEMHOE 3aKJloUYeHMe 3a HeHaalexalllee
BbINOJIHEHWE JOMKHOCTHbIX 06A3aHHOCTEN, BbI-
3BaBlUee pa3nus HedpTn. Mexay BP n MuHuctep-
CTBOM HOCTULIMM 3aKJTIOUEHO COrNalLeHe O BbiMna-
Te 4,5 mnpa gonn. npasutenbctey CLUA B o6meH
Ha npeKpalieHne yrofoBHOro npecnefoBaHnA
3a NPeCTYNHY XanaTHoCTb. BP npn3Hana ceba Bu-
HOBHOW MO 14 NyHKTam O6BMHEHNSA, KacaloLWMMCs
NPUYNH pa3nueBa HedTU, a TakKe rmbenn paboT-
HUKOB B pe3yfbTaTe aBapuin. V3 BbinnaveHHom BP
Ccymmbl 1,26 mnpg fonn. NocTynuam B AncKpeuu-
OHHbI GOHA, KOHTPONMpPYeMbI MUHMUCTEPCTBOM
0CTULMK, OKONO 2,4 MNP BonN. — B HauMoHanbHbI
doHA pblb 1 gukon npupoabl (National Fish and
Wildlife Foundation (NFWF)) n 350 mnH gonn. — B Ha-
LMOHanbHylo akagemuio Hayk (National Academy
of Science (NAS)). BP Take cornacunacb Bbinna-
™MTb 6onee nonymunnanappa gonnapos Kommccun
Mo UeHHbIM 6ymaram 1 brpKam 3a BBefjeHVe B 3a-
6ny>KaeHne CBOVIX akLiMOHEPOB OTHOCUTESIbHO Mac-

Il. CTATbU

wrabos pasnuea HedTn. CornaweHre 66110 0f0-
6peHo B siHBape 2013 r. AHanornyHble cornalleHns
Ha MeHbLUMe CyMMbl ObINN 3aKNoYeHbl COBMECTHO
¢ Transocean v Halliburton.

3aKnioueHue

KoHeuHO, aBTOp He npeTeHayeT Ha abcontoT-
HOCTb 1 BCEOOBEMIEMOCTb NPEeACTaBNEHHbIX 3a-
KNIOYEHUN, MOCKOMNbKY Takue fena JaloT BO3MOX-
HOCTb MCCNefoBaTb MHOXECTBO acMeKToB Nof-
HATOM Npobnembl. Tem He MeHee Mo NPOoLLEeCTBUM
BPEMeHV Nnocsie KatacTpodbl Takoro macwtaba
1 NOC/IE[OBABLLETO 3a HEN ANUTENIbHOTO CyAe6HOro
npoLecca MOXKHO CAenaTb HeCKONbKO BbIBOAOB.

OTnenbHOro BHYMaHWA 3aCiy»KMBatoT Nyonmy-
HO-MpPaBOBble N3MEHEHUA, NOC/IelOBaBLUME NOCsIe
JaHHon Tparegun. B yactHocTtu, B CLUA co3ganum
Biopo no ynpaBneHuto, perynnpoBaHuio U Haa-
30py B chepe MOpPCKOM SHeprum (nmeeTca B BULY
L06blua MYHepasibHbIX PECYPCOB C MOPCKUX NaT-
¢dopm) (The Bureau of Ocean Energy management,
regulation and enforcement)?'. Meponpuatus
B C/lyyae pasnvBa HedTu U perynaTopbl 3Toln ges-
TeNIbHOCTY JOJIKHbI COBEPLUEHCTBOBATHCSA, MO3TO-
My KJIlOYEBOE BHMMaHME aBTOPa COCPEOTOUYEHO
Ha MHOM.

MoxeT cnoXxmntbca BrieyatneHue, uyto CLC n pes-
TenlbHOCTb MexayHapoaHoro ¢oHza He Tak 3Hauu-
TesIbHbI N5 pa3peLLeHA CNOPOB, CBA3aHHbIX C pa3-
nueom HedTW. ITa NO3MLMA ABNAETCA OLUIMOOYHON.
HecmoTpsa Ha To uto CLC HanpAmyto He NpUMeHs-
nacb B 4aHHOM CMope, Hefb3A OTpULATb ee BNu-
SIHMEe Ha HauWoHanbHoe 3akoHoaatenbcTBo. CLC
oTYacTU NpecnefyeT HEMHOTO ipyrye SKOHOMUYe-
ckme uenn. OHa B OCHOBHOM CO3faHa And Tex ciy-
yaes, Korga pasnve HedTU CBA3aH C NepPeBO3KON
TaHKepamu. MNo3Tomy orpaHnUYeHHasi OTBETCTBEH-
HOCTb 1 CyMMa KOMMeHcauum Hanpamyio 3aBUcAT
OT TOHHaKa CyfHa.

Mnatdopma, cozgaHHaa ana goboium HedTwy,
XOTA 1 onpefenseTca B cyaebHbIX akTax yepes no-
HATUE «CyAHO», NpeAcTaBnsAeT cobol HeCKONIbKO
WHyto KaTeroputo. HedTecopepxawuin noteHuman
CKBaKMHbI 3HaUMTENIbHO MpeBblaeT obbem Hap-
penei HepTW, CNOCOOHBIN MOMECTUTLCA B TAHKEP.
BmecTe c Tem B gene Amoco Cadiz ®paHums, 6ynyum
uneHom CLC n obnagan BO3MOXHOCTbIO HanpAMYo
NPUMeHATb NosioXeHus KoHBeHuun, obpatrnacs

20 Britannica // https://www.britannica.com/event/
Deepwater-Horizon-oil-spill/Legal-action

2 TpaHmuH A.B. 06 sHepreTnyeckom npase CLUA // SHepre-
Tnyeckoe npaso. 2013. N2 2.
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K topucgmkuum CLUA, koTopas, Kak 0Ka3anocb B Tex
obcToATeNbCTBaX, CNOCOOHa ycneluHee yaoBNeTBO-
pPUTb HTEpPECHI NOTEPMEeBLUEN CTOPOHbI.

ITOT PpaKT COBCEM HE O3HAYAET, YTO HY>KHO OT-
KasbiBaTbcs oT CLC 1 MexayHaponHoro ¢doHza.
Co3paHHble MW MOZEeNn perynnpoBaHusa NpaBo-
OTHOLUEHWIA, CBA3aHHbIX C Pa3IMBOM HedpTH, Hebes-
ynpeyuHbl. Henb3sa 3abbiBaTb, UTO 60NblUaA YacTb
NOAOOHbBIX AeN, UMEeLWNX MeHbLINA MacwTab,
ycnewHo yperynuposaHa CLC n CTOPOHbI nonyyani
BO3MeLLeHNe 3a cyeT cpeacTs poHza.

Henb3sa ckaszatb, uto CLC He ncnonb3yeTcs, a ge-
ATenbHOCTb MexayHapogHoro poHaa MMUTMpyeT-
¢A. Hao6opoT, umetoLymninca nopagok KomneHcauum
ABNAETCA NPAKTUYHbIM, €CNIN CYANUTb MO KONTMYECTBY
paccmaTpuBaeMbix B paMKkax KoHBeHUMW MHUMaeH-
TOB. [JO aBapuu TaHkepa «Toppn KaHbOH» Takxe
npoucxoaunnu pasnnebl HePGTH, HO UMEHHO 3TO CO-
6bITre noBnMAno Ha co3paHue CLC. ABapuA Ha He-
¢dTaHom nnatdopme Deepwater Horizon peMoHCTpU-
PYeT, UTO NMEeoLLMECA MeXaHN3Mbl OFPaHUYEHHON
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OTBETCTBEHHOCTN, BO3MOKHOCTM KOMMEHCMPOBATb
yacTb yulepba, yCTaHOBNIEHHbIE M3BECTHbIMU aK-
Tamu, TpebytoT fopaboTKM B YacTy yBenyeHusa
pa3mepa KomneHcaumu. Tak Kak Ha AaHHbI MOMEHT
OTCYTCTBYIOT Kakune-nnbo NpoeKTbl, NpeasararoLiye
yBenmyeHve pa3mepa KomneHcaumm, Bbinnavnsa-
emoin GoHaamu.

C TOUKM 3peHna KoMneHcaumu yuiepba 3ako-
Hbl CLLIA 0 uncTon Boge v o 3arpsA3HeHU HedTblo,
nmesn HefoCTaTKM, OKa3annucb OTHOCUTENTbHO 3¢-
bekTnBHbIMUK. KaK y>ke oTmeuanocb, komnaHum BP
n npasuTenbcTBy CLUA yaanocb Bocnonb30oBaTbCA
rMOKOCTbIO 3aKOHOB, YTOObI CO31aTb AOBEPUTESb-
HbI GOHZ, CMOCOBHDIN B ObICTPbIE CPOKU KOMMEH-
cupoBaTb yulepo.

HeratBHbI oNnbIT aBapun Ha nnatdopme Deep-
water Horizon paet BO3MOXXHOCTb NepecmoTpeTb
He TONIbKO TeXHMYEeCKMe acreKTbl, Bbi3BaBlINe
aBapuio, HO 1 NpaBoBble 0COBEHHOCTM Yperynu-
pOBaHUA fJaHHOW oTpacu. ToNbKO OT HaC 3aBUCHT,
CMOeM I Mbl HAYUMTbCA HA YYXKMX OLIMOKax. |
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Pavel Kormich,
Russian School of Private Law, Moscow

The Accident on the Deepwater
Horizon Oil Rig: a Trial Analysis”

The article analyses the legal consequences of the accident on the Deepwater Horizon oil platform.
The author investigates the existing mechanism for compensation for sea oil pollution damage es-
tablished by the Convention on Liability for Oil Pollution at Sea - CLC Convention and the Convention
on the Establishment of the International Oil Pollution Compensation Fund. The paper examines the
shortcomings of compensation for damages for oil pollution at sea established by the aforementioned
acts and the reasons for the non-application of the CLC Convention in this litigation. Based on the
dispute, it examines how the domestic law of the United States is applied in resolving oil spill cases.

Introduction

n 20 April 2010, the Deepwater Horizon oil
platform exploded in the Gulf of Mexico in
the Macondo Prospect, 80 kilometres off the coast
of Louisiana. Despite efforts to extinguish the fire,
the burning platform sank to a depth of around
1,500 metres on 22 April, killing 11 workers. Over
several months, about 5 million barrels of oil were
estimated to have spilled through damaged well
pipes. The event caused a major environmental
disaster involving oil contamination of the sea.
The event resulted in a complex and complex law-
suit that lasted several years.
In analysing the multistage legal dispute arising
from the disaster, the author of this paper will seek

to address the shortcomings in the existing regula-
tion of oil spill-related legal relations, which are fully
evident in this case. Before addressing the issue, it is
important to familiarise ourselves with the current
international regulation of this issue.

International regulation

In the mid-20th century, oil transportation by
tanker began to develop rapidly. It became clear that
there were many risks involved in this activity. Un-
fortunately, more often than not, a serious tragedy
is the reason for the rapid adoption of a convention
in maritime law. For example, after the sinking of the
Titanic, a convention to protect people at sea was
drawn up. Thus SOLAS (safe our life at sea), the in-

* The author is grateful to A.G. Arkhipova for her valuable comments during the preparation of this paper.
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ternational convention for the protection of human
life at sea, was born. The trigger for the development
of a mechanism to regulate oil pollution at sea was
the famous accident of the major oil tanker Torrey
Canyon. In 1967 it ran onto rocks off the Isles of Scilly
off the coast of the UK, near France, and suffered a
huge blowout, got stuck and spilled over 100,000
tonnes of oil. At the time, there were no effective
methods for dealing with spilled oil and no proper
legal regulation of such incidents.

Two years after the incident, the 1969 Interna-
tional Convention on Civil Liability for Oil Pollution
Damage (CLC) was adopted'. It is now in force with
the 1992 Protocol and the abbreviation CLC 69-92
is generally accepted. The CLC is a universal Con-
vention with 130 Contracting Parties as of 2012 in-
cluding the Russian Federation which implemented
the Convention in its Commercial Navigation Code.
The CLS includes several significant principles:

1. Directed liability. The essence of this principle
is as follows: the injured party has a direct claim
against the ship owner, and the latter may bring a
recourse against the actual tortfeasor.

2. Strict liability. Blame is irrelevant and cases of
exemption from liability are limited to minor excep-
tions: acts of war; phenomena of an unavoidable
nature; acts or omissions of third parties; situation
where damage was caused by the negligence of
the government or other authority responsible for
keeping lights and other navigational aids in order;

3. The owner of a ship shall be entitled to limit
his liability to a certain amount, depending on the
capacity of the ship. This limitation may only be
invoked by establishing a fund for a total amount
equal to the limit of his liability before the court or
other competent authority of the state where the
action is or may be brought;

4, Limit the liability of the ship owner only when
there is no intent, gross negligence or recklessness.

As already noted, the CLC Convention provides a
mechanism for compensation for damage caused by
pollution through the establishment of a fund. Ac-
cording to the said provisions, the fund is established
by depositing an amount or by providing a bank
guarantee or other security, in particular an insurer’s
guarantee. If it is established, no property of the de-
fendant can be recovered. In this way, the claims of
the injured party and the damages are accumulated
in one place. The contents of the fund are distributed

among the claimants in proportion to the amounts
of their justified claims. This design is somewhat sim-
ilar to the idea of insolvency proceedings: a fund,
a mass of property, is set up in the court in which
the trial is taking place; there are claims from those
affected by oil pollution; they prove the validity of
their claims and a register is formed through which
the mass is distributed to the injured claimants.

The existing compensation mechanism did not
guarantee full compensation for damages and at
the same time did not alleviate the serious financial
burden on the tortfeasor. A more rational compen-
sation mechanism needs to be developed. Thus,
the International Convention on the Establishment
of an International Fund for Compensation for Qil
Pollution Damage was signed in Brussels in 1971.
The 1971 Convention was amended by the 1976
and 1984 Protocols, and in 1992 it was completely
redrafted by a new protocol.

The 1992 International Convention on the Estab-
lishment of an International Fund for Oil Pollution
Compensation is now in force, replacing the 1971
Convention in its entirety. The Convention entered
into force in 1978 and the Fund is headquartered in
London. The operation of the Fund is based on a com-
plex scheme of contributions. Each state party to the
Convention collects a contribution from oil importers
(most often in cash) and passes it on to the Fund.

The compensation arrangements can be pre-
sented as several levels of compensation. The first
level of compensation is the CLC Convention com-
pensation: either the full liability of the shipowner,
or the liability is limited by the establishment of
a fund. The amount of possible compensation, as
defined by the Convention, is insignificant in the
event of a major environmental catastrophe. There-
fore, when the fund is exhausted and there are out-
standing claims, the second tier of compensation,
the International Fund, is involved.

In May 2003, the Protocol on the establishment
of the Supplementary Qil Pollution Compensation
Fund was adopted. Under this Protocol, a third tier
of compensation was established. Participation in
the Supplementary Fund is optional and open to
all Contracting States to the 1992 Fund Conven-
tion. Those states that have chosen not to join the
Supplementary Fund will continue to benefit from
their current coverage under the current CLC re-
gime and the International Fund?. According to the

' Convention on Liability for Oil Pollution at Sea, 1969 // https://
cil.nus.edu.sg/wp-content/uploads/2019/02/1969-CLC.pdf
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latest current report of the International Fund for
2021, there are 120 member states participating.
While there are only 32 states participating in the
Supplementary Fund?.

In this legal relationship, there is the following
powerful circumstance. The fact is that the available
compensation mechanisms may not be suitable
for oil spill claimants. The International Conven-
tion Establishing the International Fund also, like
the CLC Convention, declares the limits of possible
compensation. Of course, it must be said that the
limits of liability existing in the two conventions
have been significantly increased. In particular,
thanks to amendments adopted at a conference
held in 1992 and again during the 82nd session of
the Legal Committee held 16-20 October 2000

It cannot be said that the established oil spill
compensation arrangements are irrelevant to
convention parties. On the contrary, in total, since
its inception in 1978, the funds have dealt with
156 incidents and paid out some £752 million as
of 31 December 2022 (£331 million of which was
in respect of the 1971 Fund)°. However, the avail-
able compensation mechanism ignores claims by
claimants outside the two (or three) named levels
of compensation.

For example, in the 1978 Amoco Cadiz case (the
oil spill occurred in the English Channel area), the
plaintiffs, represented by France, which was a mem-
ber of the CLC, as well as the French municipalities
and victims, understood that by applying the CLC
Convention, they would receive less monetary re-
lief. Therefore, the plaintiffs applied to the jurisdic-
tion of the United States, a state that was neither
a party to the CLC Convention nor to the Interna-
tional Fund. The lawsuits were filed in the Amoco
group’s place of business, lllinois and New York. The
lllinois and New York cases were consolidated in the
Northern District of lllinois by the Judicial Panel on
Multidistrict Litigation, not least because US law
applied in the litigation®.

3 The International Oil Pollution Compensation Funds (IOPC
Funds) // https://iopcfunds.org/publications/iopc-funds-
publications/ and https://iopcfunds.org/wp-content/
uploads/2022/03/Annual-Report_2021_e.pdf

4 Internatinal Maritime Organisation // https://www.imo.org/
en/ourwork/legal/pages/liabilityandcompensation.aspx

5 The International Oil Pollution Compensation Funds (IOPC
Funds) // https://iopcfunds.org/incidents/incident-map

5 In the Matter of Qil Spill by the Amoco Cadiz off the
Coastof France on March 16, 1978, 954 F.2d 1279 (7th Cir.
1992) // https://law.justia.com/cases/federal/appellate-
courts/F2/954/1279/128596/
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At the time of the Deepwater Horizon accident,
the United States was also not a party to the CLC
Convention’, so this case was similarly governed
by US domestic law, applying different rules from
the CLC mechanism and the International Fund for
Shipowner’s Limited Liability.

Litigation

Before examining the litigation, it is necessary
to identify a few significant actors, without whom
the content of the dispute cannot be understood.
The accident is most often associated solely with BP
(until May 2001, British Petroleum), a multinational
oil and gas company headquartered in London. It is
impossible not to mention several other companies
that, like BP, were involved in the accident.

The first is Transocean Ltd. — a Swiss drilling rig
company. It is the largest offshore drilling contrac-
tor. The Deepwater Horizon platform was owned by
Transocean. Transocean’s team drilled the Macondo
well for BP Exploration and Production (BPEP), the
US subsidiary of BP, which was leased the area from
the US government. The next company is Cameron
International, the manufacturer of the failed safety
valve, a device to block the well in the event of an
emergency. The last company is Halliburton, an
American multinational oilfield services company,
which has designed a cement well seal to protect
the part of the drilling rig that is underwater from
natural gases.

The Deepwater Horizon drilling platform was
built in 2001 by Hyundai Heavy Industries CO., LT
on behalf of R&B Falcon, which became part of
Transocean Ltd in 2001. The same year the platform
was leased to BP and arrived in the Gulf of Mexico.
The rig was then ordered repeatedly by BP under
multi-year leases. In February 2010, the Deepwater
Horizon platform began drilling the well.

On 20 April 2010, at 22:00 local time, there
was an explosion on the platform. The fire quickly
spread to the platform, and two days later it sank.
An oil spill began immediately after the explosion,
which was not stopped until several months later.
The reasons for the explosion on the platform are
worthy of a separate article and the author will not
dwell on them.

7 Report of the UN Conference on Trade and Development
2012 No. 1 “Liability and Compensation for Oil Pollution
at Sea” // https://treaties.un.org/pages/showDetails.
aspx?objid=08000002801083db
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The first claims against BP, Transocean Ltd. and
Cameron International came from local fishermen
who had been fishing for seafood in the Gulf of
Mexico. Further claims came from coastal home-
owners, real estate agents and restaurants. While
31 claims had been filed by May 2010, by early
2012 there were more than 500 claims. Most of the
claims from unemployed fishermen, restaurants
and tourist resorts were unsuccessful.

Interestingly that BP and Transocean wanted the
cases to be heard in Houston, which is considered
friendly to the oil business, but the plaintiffs asked
that the case be heard in Louisiana, Mississippi or
Florida. Also complicating matters was the fact that
five New Orleans judges had declined to hear oil
spill cases because of shareholdings in the com-
panies involved or other conflicts of interest. By
August, a trial was scheduled, presided over by US
District Judge Carl Barbier. The judge tried the case
without a jury, as is customary under the Maritime
Dispute Rules.

In August 2010, numerous individual lawsuits
stemming from the events described were consol-
idated into a so-called multi-district lawsuit - MDL
No. 21798 . The relevant circumstances in this case
were so numerous that a special website was even
created where the evidence was stored®.

For ease of explanation of the logic of the lit-
igation, the author has divided it into two main
parts. The first part, deals with the US claim against
the named companies (the defendant firms); the
second part deals with the multiple defendants’
claims against BP.

“United States v. BP and Contractors”’°

On December 15, 2010, the US Department of
Justice filed a civil lawsuit against BP and other
defendants for violations of the Clean Water Act
and the Oil Pollution Act of 1990 in force in the US.
The Acts provided for fines ranging from $1,100 to
$4,300 for each barrel of oil spilled. The US govern-
ment demanded the maximum amount of the fine
and the recognition of unlimited financial liabili-
ty of the defendant firms for the damage caused
and the cost of the clean-up. The case follows the

8 https://h2o.law.harvard.edu/cases/3961
9 MDL 2179 Trial Docs // http://www.mdI2179trialdocs.com/

19 United States v. BP Exploration & Production Inc., et al., case
2:10-cv-04536 // Justice.gov (https://www.justice.gov/opa/
file/838231/download).
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consolidation of several proceedings into a single
proceeding because by this time the defendant
firms had been sued by the Gulf of Mexico states
(Louisiana, Alabama in particular) and some other
private parties.

Based on an examination of the experts’ position
as set out, inter alia, in court transcripts'’, the US
Department of Justice demanded that the defen-
dants be fined as severely as possible because the
evidence suggested that management was ulti-
mately responsible for this gross departure from
the principles of good faith in the oilfields. The
plaintiffs’arguments were as follows:

1. A negative pressure test that could have de-
tected the severe gas blowout that led to the disas-
ter was not properly conducted.

2.Transocean did not specifically train any mem-
ber of the drilling crew, including the offshore rig
manager, driller, assistant driller or toolmaker, on
how to interpret the negative pressure test. Even
the Deepwater Horizon captain was woefully un-
dertrained in safety management.

3. Since the drilling platform went into service
in 2001, the evidence suggests that it has never
entered port for maintenance, repairs, refits. Not
once in nine years.

4. Halliburton should have provided timely ev-
idence of the cement slurry that was used to seal
the well, but it did not. Moreover, the prepared
mortar also failed to meet the proper quality.

5. It is clear from the case reports that BP did
not use the guidelines, did not test the equipment,
and generally repeatedly chose speed over safety.

In a suit brought by the Ministry of Justice
against Transocean, Transocean pleaded guilty and
paid a fine of almost $1.5 billion. BP decided to shift
the blame onto Transocean because in BP’s opinion,
Transocean should be held liable for the disaster.
BP subsequently filed claims in federal court in New
Orleans not only against the rig owner, but also
against Halliburton and fuse manufacturer Cam-
eron International.

On 26 January 2012, a US federal court ruled
that BP’s contractors (Transocean Ltd, Cameron
International and Halliburton) should not share in
the costs and penalties of the damages. According
to a BP spokesperson, the ruling does not absolve
Transocean from liability for damages, fines and

" MDLI2179Trial Docs // http://www.mdI2179trialdocs.com/
releases/release201302250700001/2013-02-25_BP_Trial_
Day_01_AM-Final.pdf



penalties imposed on the company as a result of
its own actions'2

“Injured v. BP”

Prior to the disaster, the United States govern-
ment established the Oil Spill Liability Trust Fund,
funded by oil producers from tax revenues, fines
for illegal oil discharge and other sources, in antic-
ipation of the possible negative consequences. The
Clean Water Act establishes the following rule: the
responsible party in a dispute must pay damages
for claims that it may subsequently recover from
the responsible third party or from the Oil Spill Li-
ability Trust Fund. However, the fund cannot pay
out more than $1 billion per accident, while the
limit for natural resource damages is $500 million.
Naturally, the environmental disaster caused by the
Deepwater Horizon explosion exceeded the limits,
demonstrating the inability of the current mecha-
nism for dealing with such situations to adapt flex-
ibly to disasters of this scale.

The fact that BP is a company capable of paying
a huge amount of compensation cannot be over-
looked. The situation could have turned out very
differently. On the one hand, there is international
regulation of such incidents, national rules on the
establishment of a dedicated fund, specialist CLC
provisions, either fully or partially implemented in
national legislation. However, on the other hand, if
we take a closer look at the proposed mechanisms,
we are faced with the fact that national legislation
(using the US example), as well as international
acts, is burdened with significant limitations in
terms of shipowner liability and the possibility of
compensation.

Nevertheless, negotiations between BP and the
United States government resulted in a workable
solution. A $20 billion trust fund, the Gulf Coast
Claims Facility (GCCF), was set up. The manage-
ment of the fund was entrusted not to BP but to
US lawyer Kenneth Feinuberg who at one time
managed a compensation fund for victims of the
September 11, 2001 tragedy. BP put up $3bn as an
initial contribution to the trust, with the remaining

12 Deepwater Horizon oil platform explosion // https://
ru.wikipedia.org/wiki/B3pbiB_HedTaHON_nnatdopmbl_
Deepwater_Horizon

13 Templeton M.N. Lessons learned from the Deepwater
Horizon oil spill in terms of the effectiveness of the Clean
Water Act and the Oil Pollution Act of 1990 // Energy Law.
2014.No. 1.
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$17bn contributed by the company over several
years. The agreement included an option to return
the remaining monies once the dispute is settled.
At the same time, it was noted that BP would con-
tinue to meet its compensation obligations even if
the payments exceeded $20 billion.

In March 2012 it became known that a settle-
ment agreement had been reached between BP
and the plaintiffs. As a result of the negotiations,
the amount of compensation was $7.8 billion. The
settlement agreement consisted of two parts: the
first related to damages and lost profits; the sec-
ond related to compensation for life and health.
After the settlement agreement was signed, it was
sent to the federal court in New Orleans, where
on December 21, 2012, Judge Carl Barbier said in
a 125-page ruling that the settlement agreement
is “fair, reasonable and adequate”. However, as BP
representatives pointed out, the fact that the set-
tlement had been signed did not yet confirm that
the company was at fault for what had happened.

The strategy chosen by BP in resolving the dis-
pute is, according to some experts, controversial.
In particular, Roger Williams University Law School
Dean David A. Logan notes the following aspects
of the decision. The well-funded fund established
allowed BP to compensate quickly for losses and
avoid unnecessary litigation. The decision was inef-
fective in the sense that BP continued to deny fault
in the main proceedings and tried to avoid paying
damages in other lawsuits. Also, by excluding the
categories of damages disputes from the court or-
der, BP allowed plaintiffs to avoid proving a causal
link between the explosion and the harm™,

Over time, it became clear that the above-men-
tioned doubts about the compensation strategy
chosen in the settlement agreement were con-
firmed. The shortcomings of the pre-trial settle-
ment led to further litigation as the amount of the
settlement claims kept increasing. By the end of
April 2012, the company had increased its dam-
ages estimate to $10.3 billion. By December 2013,
BP had paid out $13 billion. In 2014, BP appealed
to the Court of Appeal for the District to limit the
amount of the claimants’ payment, but the court
rejected the application.

“ Interview with David Logan (RWU Law): On the
consequences of the Deepwater Horizon oil platform
explosion // Zakon.ru (https://zakon.ru/blog/2014/12/24/
intervyu_s_devidom_loganom_rwu_law_o_
posledstviyax_vzryva_neftyanoj_platformy_deepwater_
horizon).
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Although a Fifth Circuit Court of Appeals panel
determined in May 2015 that BP had the right to
appeal decisions on “sham” claims, the very right of
businesses and individuals to receive compensa-
tion has not been questioned, and thus the amount
payable is not limited.

As far as is known today, the United States Su-
preme Court also did not support BP’s arguments.
The company wanted the court to consider whether
persons and businesses that had suffered no dam-
ages related to the oil spill could be included in the
settlement. The Supreme Court ruled that under the
settlement agreement to which BP had agreed, the
businesses did not need to prove that they had been
directly affected by the spill in order to recover mon-
ey. What is required is evidence that their income
in the three to eight months following the spill has
declined, compared to a comparable period before
the spill™. In recent years, courts have refused plain-
tiffs seeking to recover compensation based on the
events of 2010. In particular, the website of the law
firm Kirkland & Ellis LLP, which represented BP, reports
that the firm has had a Florida federal judge dismiss a
group of claims related to the oil spill'®. Despite this,
the final amount paid by BP is still unknown.

It should be emphasised that the amount of
compensation was also influenced by the possi-
bility of punitive damages in the event of further
litigation. BP was able to reach out-of-court settle-
ments in some of the claims so that punitive dam-
ages were not awarded. As of February 2013, it is
known that the total amount paid was more than
$42.2 billion".

Continuation of “US v. BP and contractors”
part

In February 2013, the civil trial against BP, Trans-
ocean and Halliburton resumed in a New Orleans
court. The purpose of the trial was:

1. Definition of BP’s and contractors’ responsi-
bilities under the The Clean Water Act.

2. Assessment of damage to natural resources
under The Oil Pollution Act.

3. Determining the final amount of fines.

> Supreme Court rejects BP appeal of oil spill settlement //
https://www.cbsnews.com/news/supreme-court-rejects-
bp-appeal-of-massive-oil-spill-settlement/

16 Kirkland & Ellis LLP // https://www.kirkland.com/news/in-the-
news/2020/11/bp-gets-win-in-oil-spill-florida-injury-cases

7" Budylin S.L. Punitive damages. Now also in Russia? // Herald
of Civil Law. 2013. No. 4.
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The plaintiffs sought to argue that “gross negli-
gence”was the cause of the environmental disaster
that occurred. The U.S. Oil Pollution Act of 1990
limited liability to $75 million beyond the cost of
cleanup, unless the accident was caused by “gross
negligence, or willful misconduct” (as in the CLC), or
failure to comply with federal safety, construction
or operating standards by the responsible party,
the responsible party’s agent (representative) or
employee or person acting under contract to the
responsible party'. If gross negligence is admitted,
the fine for each barrel of oil spilled has quadrupled
(from $1.1. to $4.3 thousand).

On 4 September 2014, Judge Carl Barbier ruled
that BP was grossly negligent and guilty of wilful
misconduct (“Guilty of gross negligence and wilful
misconduct”). The actions of Transocean and Hall-
iburton were also found to be negligent. Thus, lia-
bility for the oil spill was shared between the three
companies: 67% responsibility lay with BP; 30%
with Transocean; 3% with Halliburton. Fines were
apportioned according to the degree of responsi-
bility of the parties. The judge acknowledged that
many of the decisions made by BP were “primarily
driven by a desire to save time and money rather
than to ensure the safety of the well"'.

The court’s order for the second phase, an-
nounced in January 2015, set the volume of oil
for which the parties involved would be liable at
3.19 million barrels.

In the third phase, the court imposed a max-
imum fine of $4,300 for each barrel of oil spilled.
In July 2015, after the Supreme Court rejected an
appeal on the maximum fines for the disaster, a ten-
tative agreement was reached between BP, the fed-
eral government and the five states affected by the
spill. BP estimates it cost the company $18.7 billion.
Transocean paid $1.4 billion in civil and criminal
penalties. Halliburton settled all disputes to the
tune of $1.1 billion without claim.

In October 2015, a final settlement of $20.8 bil-
lion was announced for BP, bringing the third phase
to a close. Not counting the fact that BP had already
paid the $28 billion they had spent on the disaster
response by that point (not counting the settle-
ment agreement amount). This was the largest fi-
nancial penalty ever imposed on a single company
by the US government. Some observers noted that

8 Templeton M.N. Op. cit.

' https://www.nytimes.com/2014/09/05/business/bp-
negligent-in-2010-oil-spill-us-judge-rules.html



much of the compensation could be written off
on the company’s taxes as a business expense and
therefore questioned the severity of the penalty.
The settlement was finally formally approved in
April 2016%.

Of particular note is the fact that no manager
or engineer has been imprisoned for the improp-
er performance of duties that caused the oil spill.
An agreement was reached between BP and the
Department of Justice to pay $4.5 billion to the
US government in exchange for dropping criminal
charges for criminal negligence. BP has pleaded
guilty to 14 counts relating to the causes of the oil
spill as well as the deaths of workers as a result of
the accident. Of the amount BP paid, $1.26 billion
went to a discretionary fund controlled by the Jus-
tice Department, about $2.4 billion to the National
Fish and Wildlife Foundation (NFWF) and $350 mil-
lion to the National Academy of Sciences (NAS). BP
also agreed to pay more than half a billion dollars to
the Securities and Exchange Commission for mis-
leading its shareholders about the extent of the
oil spill. The agreement was approved in January
2013. Similar agreements for smaller amounts were
reached jointly with Transocean and Halliburton.

Conclusion

The author makes no claim to absoluteness or
comprehensiveness of the conclusions presented,
as such cases provide an opportunity to explore
many aspects of the issue raised. Nevertheless, as
time has passed since a disaster of this magnitude
and the lengthy judicial process that followed, sev-
eral conclusions can be drawn.

The public and legal changes that followed the
tragedy deserve special attention. In particular, the
US created the Bureau of Ocean Energy Manage-
ment, Regulation and Enforcement (referring to
the extraction of mineral resources from offshore
platforms) — The Bureau of Ocean Energy manage-
ment, regulation and enforcement?'. The response
to oil spills and its regulators need to improve, so
the author’s key focus is otherwise.

One may get the impression that the CLC Con-
vention and the activities of the International Fund
are not as significant in resolving oil spill disputes.

20 Britannica // https://www.britannica.com/event/
Deepwater-Horizon-oil-spill/Legal-action

2 Trantin A.V. On US energy law // Energy Law. 2013. No. 2.
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This position is erroneous. Although the CLC was
not directly applicable in this dispute, its impact
on national law cannot be denied. The CLC in part
has a slightly different economic purpose. It is for
the most part designed for cases where an oil spill
involves the transport of oil by tanker. Therefore,
the limited liability and amount of compensation
depends directly on the tonnage of the vessel.

A platform set up for oil production, although
defined in the judicial acts through the concept of
‘vessel; is a slightly different category. The oil-bear-
ing capacity of a well far exceeds the volume of
barrels of oil that can fit into a tanker. However,
in the Amoco Cadiz case, France, as a member of
the CLC and in a position to apply the Convention
directly, turned to US jurisdiction, which appeared
in those circumstances to be better able to satisfy
the interests of the aggrieved party.

This does not mean that the CLC and Interna-
tional Funds should be abandoned. Their models
for regulating oil spill relations are not perfect. It
should not be forgotten that most of these smaller
cases have been successfully resolved by the CLC
and parties have been compensated by the fund.

It cannot be said that the CLC Convention is not
used and the activities of the International Funds
are imitated. On the contrary, the procedures in
place for possible compensation are practical, as
can be seen from the number of incidents dealt
with under the Convention. Prior to the Torrey
Canyon oil spill there had also been oil spills, but
it was this event that influenced the creation of
CLC.The Deepwater Horizon oil platform accident
demonstrates that the existing limited liability
mechanisms, the ability to compensate some of
the damage established by the known instruments,
needs to be refined, in terms of increasing the
amount of compensation. As there are currently
no projects that propose to increase the amount
of compensation payable by the Funds.

In terms of damages, the US Clean Water Act
and the Oil Pollution Act, while flawed, have been
relatively effective. As noted, BP and the US gov-
ernment have been able to take advantage of the
flexibility of the Acts to establish a trust fund capa-
ble of compensating damages quickly.

The negative experience of the Deepwater Hori-
zon accident provides an opportunity to review not
only the technical aspects that caused the accident,
but also the legalities of the industry’s settlement.
Itis up to us to learn from others’ mistakes. =
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EBreHnsa BanepbesHa LLnxonesa,

MarncTpaHT POCCMINCKON WKOMbI YaCTHOrO NpaBa Npu MiccnefoBaTeNlbCKOM LIEHTPE YaCTHOMO NpaBsa
nmenn C.C. Anekceesa npu Mpe3ungente PO, r. Mocksa

Upwuna OnerosHa KapaceBa,

MarncTpaHT POCCMINCKON WKOMbI YaCTHOrO NpaBa Npu MiccnefoBaTeNlbCkOM LIEHTPE YaCTHOMO NpaBsa
umenn C.C. Anekceesa npu Mpe3ungeHte PO, r. Mocksa

0630p cnyyaes ocBoboXKAeHMA
NPUYUHUTENA BpeAad OT BO3MeLleHuns
no Me>xaAyHapoAHOW KOHBEHLU

O rpaAaHCKON OTBETCTBEHHOCTH

3a ywepb ot 3arpasHeHna HedTbiO

1992 T.”

B cmamee paccmampusaiomcs ciiyyau, ko20a npuduHUmers 8peda 0ceoboxo0aemcs om e20 803Melye-
HUS, HECMOMPS HA 3a/10XKeHHbIl 8 Mex0yHapoOHOU KOHB8eHYUU 0 2paX0aHCcKol omeemcmeeHHOCMU
3a ywepb om 3azpAzHeHUA Hepmbio 1992 2. npuHyun cmpozoli omeemcmeaeHHoCMu. ABmopsl aHa-
Ju3upytom, yem 0byc108/1eHO HA/IUYUe MAKUX UCK/oYeHuU, ucciedyom ux u omeeyarom Ha 80Npoc,
Kmo 6y0em Hecmu omeemcmeeHHOCMb 3a NPUYUHEHHbIU 8ped 8 C/1yude, K020d NpuMeHAemca 00HO
U3 UCK/TIro4YeHUd.

M eXayHapoaHble KOHBeHLUM 06 OTBETCTBEHHO- OTBETCTBEHHOCTU 3a yuepb OT 3arpA3HeHnA MopA
CTV 3a 3arpAsHeHne MopA Obinn paspaboTaHbl HedTblo 1969 . n 0 co3paHum MexpayHapogHoro
KaK peakuus Ha KaTtacTpodmueckne nocreacTemns doHpa ona KomneHcaumu yuiepba ot 3arpsasHe-
0c060 MaclTabHbIX Pa3NBOB HEDTU B PA3NYHBIX HUA HedTblo 1971 1. 6bIIM pa3spaboTaHbl nocne
pervoHax Mmupa. Tak, KOHBEHLUM O rpakAaHCKON KpyweHuna TaHkepa «Toppu KaHboH» B 1967 T.

*  ABTOpbI CTaTbl BblpakatoT 651arogapHocTb A.l. ApX1MnoBo 3a peKomMeHAauuy, BbICKa3aHHbIE B XOAE €€ MOArOTOBKMU.
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Bnocnenctsun B HUX GbiNv BHECEHBI MOMPABKY,
4TO NPUBENO K NPUHATUIO KOHBEHLMM O rpa)<aaH-
CKOW OTBETCTBEHHOCTU 3a ylepb oT 3arpA3HeHns
HedTblo 1992 1" (manee — Kr0), KoHBeHLMK 0 CO3-
JaHun MexgyHapogHoro ¢oHAa A KOMMeHca-
unn ywepba ot 3arpasHeHns Hedpbto 1992 r.2 (pa-
nee — KoHseHuusa o ®oHge) n JononHMTeNbHOMo
MpoTokona 2003 r., KOTOpble cerofHA o6pasytoT
MeXOyHapoaHO-MPaBoBYo 6a3y A1 BO3NOXKEHMA
OTBETCTBEHHOCTM 1 KOMMeHcauun yuwepba 3a 3a-
rpA3HeHne mopaA HedTblo®,

NccnepoBaHme nonoxeHnin KO npunobpetaet
0Ccobyto akTyaslbHOCTb BBUAY Toro, uTto B . XVIII
KTM PO 6binn Bocnpon3sBeaeHbl NONoXKeHs KoH-
BEHLWW, aHan13 KOTOpPbIX, CllefoBaTenbHO, UMeeT
60nbLUOe 3HaUYeHNe Ana pPerynnpoBaHnsa oTHoLLe-
HWUI KaK Ha HaLMOHaNbHOM, TaK 1 Ha MeXZyHapoS-
HOM ypoBHe*.

an/IHI.WIH CTpOI’OI?I OTBEeTCTBEHHOCTN

Cratba Il KITO Bo3naraeT cTporyto oTBeTCTBEH-
HOCTb Ha 3aperncTprpoBaHHOr0 COOCTBEHHMKA,
npuYrHKBLLErO yulep6b oT 3arpasHeHua. Ctporas
OTBETCTBEHHOCTb B JAHHOM C/lyyae npearnonaraer,
YTO UCTLY HEOOXOAMMO [OKA3aTb NNLLb CriefyoLme
obcToATenbCTBa:

1) UTO NPUUYMHEHHBIN yulepb OT 3arpA3HeHuA
6bin1 BbI3BaH HedTblo, NoAnafaoLLel Nog Aencrene
Kro;

2) HedTb NOCTyNWNa € CyAHa, nognagatoLero
nop aencrene Kros.

OTcyTcTBYET HEOOXOAMMOCTb AOKa3biBAHUA
BVIHbI 3aPErMCTPUPOBAHHOIO COHBCTBEHHMKA, KO-
TOPbIN MOXeET n3b6exKaTb OTBETCTBEHHOCTY TOJIbKO

' https://docs.cntd.ru/document/902285608

2 MexayHapofHas KOHBeHUMA o co3flaHum MexpayHa-
pofHoro ¢oHAa Ana KomneHcauun yuiepba oT 3arpas-
HeHuA HedTblo 1992 I. (qononHeHne K MexayHapoaHom
KOHBEHLUN O rpa’kaaHCKOW OTBETCTBEHHOCTY 3a yuiepb
OT 3arpAsHeHuns HedTblo 1969 r1.) // https://docs.cntd.ru/
document/901760506.

3 Liability and compensation for ship-source oil pollution:
an overview of the international legal framework for oil
pollution damage from tankers. New York; Geneva: UN,
2012.P.11.

4 KommeHTapuii K Kogekcy Toprosoro MopennaBaHus Poc-
cunickon Oepepaumn / nog pep. 1. MBaHosa. M.: Cnapk,
2000. C. 285.

> Jacobsson M. Compensation for Oil Pollution Damage
Caused by Oil Spills from Ships and the International Oil
Pollution Compensation Fund // Marine Pollution Bulletin.
1994.Vol. 29. No. 6-12. P. 379.

Il. CTATbU

Nnpu HEKOTOPbIX UCKoUYeHnsx®, OgHako cTporas
OTBETCTBEHHOCTb He NNLLAET COOCTBEHHMKA NpaBa
BUMHUTb UCK K CTOPOHE, OTBETCTBEHHOM 3a yLLepb
oT 3arpasHeHus. Mo cyTn, oHa obneryaet u yckopsa-
€T BbIMfaTy KOMMeHCaLMu, COKpalLaeT cyaebHble
pa3bupaTenbCcTBa U CUSTbHO CHKAET BEPOATHOCTb
NPUHATUA 06eCcneYnTeNbHbIX MEP B OTHOLLEHWN
nmyLLlecTBa co6cTBEHHUKA. [locnegHee byaet 3aBu-
CeTb OT TOro, CGOPMMPOBaN i COOGCTBEHHMK CyHa
¢dboHA orpaHMYeHnA OTBETCTBEHHOCTM.

WNHTtepecHo, uto CCCP BbICTynan NpoTmB CTaH-
JapTa CTPOro OTBETCTBEHHOCTY, YTBEPXKAas, UTo
OHa npepncTaBnsieT cobon oTxod OT NPUHLMMNOB
MOPCKOTro npaBa. MexxayHapoAHasa KOHBEHLMA
006 OTBETCTBEHHOCTM OMEpPaATOPOB AAEPHbIX CYL0B
1962 r. caenana UCKIYeHne, BBeAA CTPOryto oT-
BETCTBEHHOCTb. KOHUEenuma CTporom OTBETCTBEH-
HocTn, cornacHo nosuumn CCCP, 6bina onpaBaaH-
Ha B Cllyyae C AflepHON 3Hepruei, NoCKosbKy ee
HEBO3MOHO KOHTPOIMPOBATb Y NOTEHLMANbHbIN
ywep6 mMoxeT 6bITb OUeHb 3HAUMTENbHbBIM, YTO
He OTHOCUTCA K 3arpasHeHuto HedTblo. OgHaKo
B pe3ysibTaTe OKOHYaTe/IbHOro royloCoBaHMA aene-
rauui no jaHHoMy Bomnpocy 60JbWMHCTBO FON0COB
(22 npoTnB 17) 6bI10 OTAAHO 3a BO3/10XKEHME CTPO-
ro OTBETCTBEHHOCTW Ha 3apPerncTpMpOBaHHOIO
COOCTBEHHUKA'.

Mouemy ncknioueHNsa Bce-Taku ecTb?

Kak ykasbiBanocb paHee, B KIO 3akpenneH
NPUHLUN CTPOron OTBETCTBEHHOCTW: BMHA HE UMe-
€T 3HaUeHNA B BOMPOCE BO3JIOKEHMA OTBETCTBEH-
HOCTW Ha 3apPerncTpPUPOBaHHOIO COOCTBEHHMKA.
Tem He meHee KIO npegycmatpmBaeT HECKOSIbKO
CNlyyaeB, Korfa co6CTBEHHNK MOXET 0CBOOOANTLCA
OT OTBETCTBEHHOCTY NPU OTCYTCTBMW BUHbI. Yem
06ycnoBneHbl Takne ncknueHus? Mpeobnagato-
LLel ABNAETCA TOUKA 3PEHMsA, YTO OHM HeOOXoaVMbl
ANA TOro, YTo6bl OTBETCTBEHHOCTb MOXXHO ObINO
3acTpaxoBaTb®.

¢ Liability and compensation for ship-source oil pollution:
an overview of the international legal framework for oil
pollution damage from tankers. New York; Geneva: UN,
2012. P. 15. (Studies in Transport Law and Policy, 2012,
No. 1.)

7 Grdfin von Borries N.A. The International Convention on
civil liability for oil pollution damage and recklessness:
Dissertation zur Erlangung der Doktorwirde an der
Fakultat fir Rechtswissenschaft der Universitdt Hamburg.
Hamburg, 2009. P. 42

& De la Rue C., Anderson C. Shipping and the Environment:
Law and Practice. London: Informa, 1998. P. 87-88;
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CraTba 7 KI'O 3akpennseT, uto nobor cobcTBEH-
HUK CyfHa, nepeBo3suero 6onee 2000 T HedTH,
JOJKEH ANA MOKPbITUA OTBETCTBEHHOCTU OCYy-
WeCTBUTb CTPaxoBaHWe U NpefoCcTaBUTb HOE
¢durHaHcoBoe obecneyeHue. [pu 3TOM 3a4acTyio
CTPAXOBLUMNKM HE XOTAT HECTM PUCKM, CBA3AHHbIE
¢ dopc-mMaxKopom, 1 OTKa3bIBalOTCA OT HUX B CTaH-
LapTHbIX popmax JoroBopa cTpaxoBaHus. Hanpu-
Mep, MOXHO 0bpaTuTbca K OroBopke MHCTUTYTa
NOHIOHCKMX CTpaxoBLmKoB (Institute Cargo Clause)
Mo CTpaxoBaHWIo NepeBo30K HaNMBOM HedTU 1 He-
bTENPOAYKTOB — TUMOBbLIM YCNOBUAM CTPAxX0BaHMWsA
rPy30B, KOTOpble MOTYT ObITb BK/OUEHbI B JOrOBOP
cTpaxoBaHuA. B n. 6 n 7 OroBopku copgepatca no-
noxkeHna o6 NCKNIOYEHNN BOEHHbIX, 3a6acTOBOUY-
HbIX PUCKOB®.

Taknm obpaszom, Hanuune B KIO ncknioveHmin
006YCNOBIEHO MPAKTMYECKUMY LIENAMY 1 ABNAETCA
HeKMM «KOMMPOMUCCOMY MeXAY MPUHLIMMOM CTPO-
roil OTBETCTBEHHOCTM U 06A3aHHOCTbIO COOCTBEH-
HUKa CygHa CTpaxoBaTb CBOI OTBETCTBEHHOCTb.

OcHoBaHus, ocBoGOXAaaoWuMe
OT OTBETCTBEHHOCTI

MyHKTblI 2 1 3 cT. 3 KTO copgepaT ncyepnbiBa-
oW WA NepevyeHb OCHOBAHWUIA, 0CBOOOXAAOLMX
OT OTBETCTBEHHOCTU:

— BOEHHbIe, BparkaeOHble AeCTBUSA, rpaXKaAaHCKasn
BOWHa;

- CTUXUIHbIE ABNEHUA, NCKNIOUNTENbHbIE MO Xa-
paKTepy, Hen3bexHble 1 HenpPeoaoNUMble;

- [encTteusa unun 6esnencTeme TPETbUX NuL C Ha-
MEPEHNEM MPUUNHUTD YLLep6 OT 3arpsA3HeHs;

- HeOpeXHOCTb M HernpaBOMepHble AeNCTBMUA
nNy6nnYHbIX BNacTeln, OTBeYaLWmX 3a CoOaep-
aHune B NOpALKe OrHeWn 1 Jpyrux HaBurauum-
OHHbIX CPeACTB, NPW UCNOSIHEHUN UMW AAHHOWN
dyHKUMY;

- noBefeHVe NoTepneBLLEro NLA, KOTopoe Ael-
CTBOBAJIO MK 6e34eNCTBOBAsIO C HAMEPEHNEM
NPUYNHUTD YLep6, Nnbo ero rpyban HeocTo-
POXHOCTb, MOBMIEKLLAA BCELENIO N YaCTUYHO
yliep6 oT 3arpAsHeHus.

PaccmoTpum nx 6onee nogpo6bHo.

Farahani M. Liability and Compensation Regime for Oil
Pollution Damage under International Conventions:
Master thesis (30 credits). 2011. P. 23.

9 OroBopka VHCcTUTyTa NOHOOHCKMNX CTPAXOBLUMKOB MO CTpa-
XOBaHUIO NepeBO30K HaNMBOM HedTV 1 HedTenpoayk-
ToB // http://www.cargobroker.ru/sites/default/files/bulk_
oil_clauses_cl273.pdf
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1. Ywep6 aBnnca pesynbTaTom BOEHHbIX Ael-
CTBUN, BpaKaebHbIX AENCTBUI: IrPakKaaHCKON
BOWHbI, BOCCTaHMWA, — WIN CTUXUINHOTO ABJIEHWA,
WCKIIOUYNTENIbHOrO MO CBOEMY XapaKTepy, Heus-
6eXHOro U HEMPeoaoNNMOro. BaxkHO NoHUMaTBb,
UTO KPUTEPWIN HEN3OEXKHOCTU 1 HEMPEOAOANMOCTM
MOXET Pa3/nyaTbCA Ha CyLle 1 Ha Mope. Tak, LUITopM
3a4acTylo He OyfeT cunTaTbca 06CTOATENBCTBOM
Hen36eXHbIM 1 HEMPeOoZONMMbIM, Tak KaK ero BO3-
MO>KHO 136eXaTb Ha cygHe'™,

2. Yuwepb Bceueno Bbi3BaH AeNCTBUAMMN UNIN
6e3pgelicTBYEM TPETbUX NTNL, C HAMEPEHMEM Npu-
UMHUTD yulepO. Peub B JaHHOM NYHKTE MOXET UATK
O TEPPOPU3ME, CaboTaxe 1 ApYrux 3NoHaMepPeH-
HbIX AeNCTBMAX TPeTbUX ny'.

CrouT 0bpaTnTb BHMMaHKe Ha ocobyto, 6bonee
cTporyio GopMynnpoBKY, Yem B NpeabiayLiem oc-
HOBaHWK, — «BCeLIeNo Bbi3BaHy». Takasa popmynmpos-
Ka O3HauaeT, YTo COOCTBEHHMK MOXET OblTb NIMLLEH
BO3MOMHOCTU CCbINATbCA Ha UCKITIOYEHNE, eCcu
Mmenacb Kakaa-nmbo AoMnofHUTENbHas NPUYNHA,
CNoco6CTBOBABLLUAA NPUYMHEHMIO yulep6a, NyCTb
Jake He3HauuTeslbHasA, HanpuMep HenpuHATMe
Hagsiexalymx mep 6esonacHocTn'

3. Yuwepb 6bin BceLeno Bbi3BaH HEGPEXKHOCTbIO
WU MHBIMU HEMPABOMEPHbIMY AENCTBUAMY NPaBu-
TeNIbCTBa UMM OpraHa B/lacTu, OTBeYaloLLero 3a co-
JeprkaHvie B NopsaaKe OrHen u Apyrux Hasumrauu-
OHHbIN CPefCTB, NPV UCMOMHEHUN 3TON GYHKLMN.

[laHHOe UCKNoYEeHNEe NPYMEHAETCA TaKKe TOJb-
KO B TOM CJlyyae, ec/ii COOGCTBEHHUK JOKaXeT, UTo
ylep6 Obin «NOMHOCTbIO Bbi3BaH» BbllLeYKa3aHHbI-
MK ob6cToATeNbCTBAMU. TakuM 06pa3om, 3aperu-
CTPUPOBAHHbIV COOCTBEHHUK HE MOXET CCbIIATbCS
Ha UCKMIOYEHNe B Clyyasx, Korga COOTBETCTBYIO-
Wi yuepb ot 3arpsasHeHus Obin Takke Bbl3BaH
Apyron, ConyTCTBYIOLWEN NPUYNHON, HAaNnpumep
XaNlaTHOCTbIO TeX, KTO Oblfl Ha GOPTY CYAHa, Unu,
6onee TOro, TeX, KTo Obln Ha 6OPTY CTONKHYBLIErocA
CygHa, uTo ABnAeTCcA obWKM daKTopom npu Mop-
CKMX aBapuAx. ITO UCKoYeHre 6b110 nogpobHO
paccmoTpeHo BepxoBHbiM cygom LUsewumn B gene
COBETCKOro TaHkepa The Tsesis (1977 r.), roe Hecno-
cobHocTb LLBeckoro rocygapctea 0603HaumnTb OT-

1©  De la Rue C., Anderson C. Shipping and the Environment:
law and practice. London: Informa, 2009. P. 99; Lavelle J.,
Asariotis R. Liability and compensation for ship-source
oil pollution: an overview of the international legal
framework for oil pollution damage from tankers. 2012.
P. 46.

" lbid. P. 144.
2 |bid.



Meflb Ha MOPCKOW KapTe NpuBesa K 0CBOOOXKAEHNIO
COOCTBEHHMKOB OT OTBETCTBEHHOCTM 3a Pa3fmB
npumepHo 500 T HedTH, TaK Kak MOPCKUE KapTbl,
N3faHHbIe WBEeACKUMM BACTAMM, Oblnv MPU3HaHbI
HaBWraLMOHHbIMK cpeacTBaMm'®. U B 3TOM ciyyae
0ocBobOXAeHVE COOCTBEHHMKOB OT OTBETCTBEHHO-
CTW He BANAET Ha NPaBO Ha KoMNeHcauwuto no KoH-
BeHUUM o QoHpe.

OTMEeTUM, UTO NP HEOPEXKHOCTY OpraHa no o0b-
CNYXKMBaHNIO HAaBUIaLMOHHbIX CPeACTB 3aperncTpu-
POBaHHbIN COOCTBEHHWK HECET OTBETCTBEHHOCTb
BHE 3aBUCUMOCTW OT TOrO, €CTb /1N aflbTepHaTUB-
Hble cpefCcTBa 3awWuThl 3a ylwepb OT 3arpA3HeHus
HedTblo, MM HET. B NpOoTMBHOM C/lyyae B HOpMme
6b1710 6bl YKa3aHO, UTO HaNMUKeE afibTEPHATUBHOIO
cpencTBa 3aWnTbl ABAAETCS 06A3aTeNbHbIM.

Bonpoc o Tom, CTOUT N OCTaBUTb faHHOE MNo-
noxeHue B KIO, Bbi3Ban HanbOJIbLLIYO ANCKYCCUIO
B 1984 r."* Cpefiy aprymMeHTOB NPOTUB COXPaHEHUA
[LaHHOrO MyHKTa 03BYYMBaNuUChb cnegytouime: no-
NoXeHue He nNoJnafaeT nof Knaccnuyeckoe noHu-
MaHue popCc-Markopa, a 3HaUUT, He COOTBETCTBYET
NPUHLMMNY CTPOror OTBETCTBEHHOCTU; NOTepnes-
wemy Heobxoaumo 6yaeT nogaBaTb UCK NPOTUB
rocyfapCcTBa HEMOCPELCTBEHHO, @ HE MOJIb30BaThCA
MexaHM3MOM B3bickaHuA no KO, uto npmuBogut
K 60/1bWIMM N3aepKKam; cyaebHble TAX0bl NpoTB
rocyfapcTea B psAfe CTpaH AnuTesibHble, B CBA3M
C YeM JlornyHee Oo6PEMEHSATb MU 3apPEerncTpu-
[pPOBaHHOIo COOGCTBEHHMKA, a He NOoTepneBLLEro’™.
[laHHble [OBOAbI HE BbIAEPKMBAKOT KPUTUKM. BO3-
HMKaeT BOMPOC: NoYeMy Mbl fOSIXKHbI HAKNaAbIBaTb
06A3aHHOCTb MO Nojaye UCKa NPOTUB rocyaapcTea
Ha 3aperncTpupoBaHHOro cobcTBeHHMKa? Jlornu-
Hee, eCniv NoTepneBLLMI ByaeT obpallaTbCa Herno-
CpefCcTBEHHO K rocyJapcCTBy, BCieAcCTBME AeNCTBUN
KOTOpPOro BpeA Obls1 IPUYMHEH.

Cpenv aprymeHTOB 3a OCTaB/IEHME JAaHHOTO MOo-
noxeHua B KIO 3Byyanu cnegyiowime: cogepxaHume
HaBUraLMOHHbIX CPeCTB HAXOAMTCA BHE 30Hbl KOH-
TPOJA 3aPerncTpUpPOBaHHOIO CO6CTBEHHMKA Cya-
Ha, U B TOM C/lyyae, ecniv 6bl Ha CyaHe Haxoaucs
LPYron rpys, oH 6bl OTBETCTBEHHOCTY OnpefesneH-
HO He HeC; BO3JIOXKeHre OTBETCTBEHHOCTM Ha op-
raHbl BAacTV CTAHET CTUMYJSIOM AJisl TOro, YToObl
cofepaTb HaBUraLUMOHHble CpefCcTBa B nNopAa-

3 Brown B. Port Authorities and marine oil pollution
Compensation, Port Technology International. 9t ed.
P.193-198.

4 Grdfin von Borries N.A. Op. cit. P. 96.
> |bidem.

Il. CTATbU

Ke'®. K Tomy e rocyfapcTsa —y4acTHuKM Mexay-
HapOZHOW KOHBEHLMM MO OXPaHe YenoBeYeCKOM
XWU3HW Ha Mope 1974 1. MeloT tpuanyeckoe oba-
3aTenbCTBO NO 3ToM KOoHBeHUun nogaepxmnsatb
OTHW 1 Apyrve HaBUralMOHHble CpeacTBa B Haf-
neXallem coctoaHum'’.

NMomMMO coxpaHeHMA OaHHOro MONOXeHUA
B KI'O, obcy»xpanack ero dopmynmposka. B uactHo-
CTW, Npeasiaranochb AONOHUTL €€ CJIOBaMM «KapTbi»
W «IOLUN», OGHAKO MPensioKeHNe 6bI10 OTKIOHEHO
B CBA3M C TEM, YTO NMyTeM TONIKOBAHUA Cy[ MOXeT
pPacnpoCTPaHUTb NMOHATME «HAaBMIALMOHHbIE cpes-
CTBa» M Ha KOHKPETHbIE KapTbl, YTO, B MPUHLMNE,
NOATBEPKAEHO AENOM 06 MHUMAEHTE C TAHKEPOM
The Tsesis’®,

4.Yuwepb oT 3arpA3HeHMA Npor3oLlesn BceLeno
WN YaCTUYHO B pe3ysbTaTe NoBefAeHNA NOTePreBs-
Lero Nnua, KOTOpoe AeNCTBOBANo nnu 6espei-
CTBOBAJIO C HAMEPEHNEM NPUYKHUTB yLwep6, nnbo
rpy6oi HebpexHOCTH 3Toro nuua. Toraa AenmnHK-
BEHT MOXET ObITb MOSIHOCTbLIO N YAaCTUYHO OCBO-
60[eH OT OTBETCTBEHHOCTY NMepes TakM SIULIOM.

B kauecTBe nnnocTpaTMBHOrO NpMMepa, Noa-
nagatouwero nog gencrsue n. 3 ct. 3 KIO, yene-
coobpasHo npusectn kenc 1997 r.: cyaHo «Kata»
yAapunocb O NpuYan BO BpeMs MaHeBPUPOBaHUA
B nopty lasp (OPpaHuumA), UTO NPUBENO K pas3nu-
By 190 T HedTn. Cpeliy Npoyero agMUHUCTPaLUA
nopTa npeabABuIa NPETEH3MIO B CBA3M C PACXO-
Jamu Ha ounCTKy B pasmepe 878 000 eBpo. OgHa-
KO COOCTBEHHUK M CTPaxoBLUMK BO3Oyannm aeno
NPOTUB aAMMHMCTPALMN NOPTa Ha TOM OCHOBAHWY,
yTo (a) MOPT HanpaBu TaHKEP K HEMOAXOAALEMY
npuyany u, Taknm o6pasom, 6611 MOSIHOCTBIO UK
YaCTMYHO OTBETCTBEH 3a MHUMNAEHT 1 (6) HeapgekBaT-
HbIll MoAcYeT NopTa yBennuun Macltabbl npuyn-
HeHHOrO yulepba OT 3arpA3HeHUs. ALMUHNCTPALMS
nopTta OTK/IOHW/A NpeAcTaB/ieHHble NPOTUB Hee
aprymeHTbl, ogHako B 2008 r. mexay cTopoHamu
6b1710 3aK/IOYEHO MPOBOE COrnaLleHne, B COOT-
BETCTBUM C KOTOPbIM COOCTBEHHUK 1 €70 CTPAXOB-
WKk cornacunucob 3annatutb 70 000 eBpo 1 BCe
CTOPOHbI OTO3BaNIN CBOU UCKN'®,

Kak B1pHO, nepeyeHb 06CTOATENLCTB, NPU KO-
TOPbIX BO3MOXHO M306€eXKaTb OTBETCTBEHHOCTH,

6 |bidem.

7 MexnayHapoaHas KoHBEHLMSA MO OXpaHe YesioBeYecKom
XKM3HU Ha Mope 1974 r. (COJTAC 74) // https://docs.cntd.
ru/document/901765675

8 | EG/CONF.6/INF.4. Official Records 1984. Vol. II. P. 127;
Grdfin von Borries N.A. Op. cit. P. 98.

% lbid. P. 47.
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oueHb y30K. CnepyeT Tak»Ke NOMHUTb, YTO 3TU CITy-
Yyau ABNATCA UCKNTIOYEHVUAMM U UMEHHO 3aperun-
CTPUPOBaHHbIN COBCTBEHHUK JOMXEH AOKa3aTb X
NPVMEHUMOCTb.

Kak npoucxoanT Bo3melleHe Bpeaa,
eCIn NPUMEHAETCA NCKIIoYeHne?

B cnyuae ecnun OTBETCTBEHHOCTb MCKIIOUEHA
KI'O, cTpaxoBLUMKM Tak»Ke He BbINIauMBatoT CTPaxo-
BOe Bo3MeLleHme™, 3 3Toro ciefyeT BONpoc: Kak
Torga 6yneT NponcxXoanTb Bo3MelleHre Bpeda? [na
TOro UTOObI OTBETUTb Ha AaHHbI BOMPOC, HEOOXO-
AMMO 06paTnTbCA K KoHeeHLmm o DoHpe, KoTopas
npeaycMaTpuUBaET co3aaHue cneymanbHoro GoHga
AnA KoMmneHcaumn yuiep6a. JanHbin QoHp npeg-
CTaBnseT cobom MeXxAyHapOoLHY0 OpraHu3auuio,
KoTopas PUHAHCUPYETCA 3a CYET CTPAH — YYacTHUL,
KoHnBeHuumn o OoHpe?'. B cBol ouepenb, CTpaHbl
nonyyaroT cpefiCcTBa OT OpraHu3aL i, KoTopble 3a-
HUMAIOTCA TOProBnel HepTbio?,

KO n KoHBeHUus o QoHae paboTatoT B CBA3KE.
B nepByto ouepeab BO3MeLLeHWE Bpeaa NPOnCXo-
aut no Kro. Korga cymma Bo3melteHuns no Ko uc-
yepnaHa, NoAKMNYaeTCA BTOPON ypoBeHb — Mex-
LyHapopaHbi GpoHa.

20 Baatz Y. Maritime law. 3" ed. 2004. P. 380.

21 Jacobsson M. The International Oil Pollution Compensation
Funds and the International Regime of Compensation for
QOil Pollution Damage // Pollution of the Sea - Prevention
and Compensation. 2007. P. 137.

2 |bid.P. 138.
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COOTBETCTBEHHO, B TeX Cyyasnx, Korga oTBeT-
CTBEHHOCTb UCKNtoYeHa no KIO, HO He UcKoUeHa
no KoHeeHuun o ®oHae, noTepneBWNn MOXKET
npeTeHAoBaTb Ha BO3MeLLeHWE MO NocneaHen?,
Tem He meHee KoHBeHL A 0 DoHAe Takke cogep-
XKUT NepeueHb cnyyvaes, Korga QoHA ocBo6OXKaa-
eTcs oT 0653aHHOCTU BbIMIATUTb KOMMAEHCaUUIo.
B n.2 un 3 ct. 4 KoHeeHunn o oHae npegycmoTpe-
HO, YTO PUCKMU, CBAA3AHHbIE C BOEHHbIMU AeNCTBU-
AMU, BPaXKAEOHbIMU AeNCTBUAMM, FPaXKAaHCKON
BOMHOW UM BOCCTAaHUEM, HE NoanexaT BO3Me-
weHuto PoHagom.

Ho ecTb nu y notepneBLllero Kakme-To LWaH-
Cbl Ha BO3MellleHMe Bpeda B C/lyyae, ecim OTBeT-
CTBEHHOCTb MUCKtoueHa Kak KIO, Tak n KoHBeH-
umen o ®oHpe? Ob6patmca kK KonseHumnm OOH
no mopckomy npasy 1982 r.* Cratba 194 KoH-
BEHLUM MO MOPCKOMY MpaBy 3akpennaeT 06s-
3aHHOCTb rocyAapcTB NPUHUMATb Mepbl MO npe-
[OTBpPALLEHNIO, COKPALLEHNIO Y COXPAHEHUIO NOJA,
KOHTpONEeM 3arpAasHeHnAa MOPCKOM cpebl. Tak Kak
Ha rocyfapcTBe IEXNT 00A3aHHOCTb MPUHUMATb
onpeaeneHHble Mepbl, NOrNYHO, YTO B C/lyYae He-
BbIMOJIHEHUA HaZNeXalWwmx Mep noTepnesLnNi
MMeeT BO3MOXHOCTb 06paTUTbCA K COOTBETCTBY-
loLeMy rocyfapcTBy B nopsagke cybcnanapHom
OTBETCTBEHHOCTU. ®

3 Baatz Y. Op. cit. P. 386.

24 KoHBeHUumu OpraHuzauunmn O6beanHeHHbIX Hauwmii no mop-
ckomy npasy 1982 r. // https://www.un.org/depts/los/
convention_agreements/texts/unclos/unclos_r.pdf
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Il. ARTICLES

Review of Cases Exempting

the Polluter from Liability under
the International Convention

on Civil Liability for Oil Pollution

Damage of 1992°

This article examines cases where the owner is exempted from liability despite the strict liability
principle enshrined in the International Convention on Civil Liability for Oil Pollution Damage of 1992.
The authors analyze the reasons for these exceptions, explore them, and address the question of who
bears responsibility for the inflicted damage when these exceptions are applied.

nternational conventions on maritime pollution

liability were developed in response to the cat-
astrophic consequences of large-scale oil spills in
various regions of the world. The 1969 Liability Con-
vention and the 1971 Fund Convention were estab-
lished following the 1967 Torrey Canyon disaster.
Subsequent amendments led to the adoption of

*  The authors express their gratitude to A.G. Arkhipova for
the recommendations provided during the preparation of
this article.

the 1992 Convention, the 1992 Fund Convention,
and the 2003 Supplementary Protocol, forming
the international legal basis for assigning respon-
sibility and compensating damage for marine oil
pollution’.

The study of the provisions of the International
Convention on Civil Liability for Oil Pollution Dam-

' Liability and compensation for ship-source oil pollution:
an overview of the international legal framework for oil
pollution damage from tankers. United Nations, New York
and Geneva, 2012.P. 11.
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age of 1992 (hereinafter referred to as “CLC") is of
particular urgency because the relevant chapter
XVIII of the Merchant Shipping Code of the Russian
Federation reproduces the Convention’s provisions.
Analyzing these provisions is significant for regulat-
ing relationships at both national and international
levels?.

Strict Liability Principle

The CLC imposes strict liability on the registered
owner who has caused pollution damage?. Strict
liability, in this context, means that the claimant
only needs to prove the following circumstances:

1. The damage from pollution was caused by oil
falling under the CLC’s scope.

2.The oil originated from a vessel falling under
the CLC's scope*.

There is no need to prove the registered own-
er’s fault; the owner can avoid liability only under
specific limited exceptions due to the principle of
strict liability®. However, strict liability does not pre-
vent the owner from filing a claim against the party
responsible for the pollution damage. Essentially, it
facilitates and expedites compensation payments,
reduces legal proceedings and significantly de-
creases the likelihood of seizing the owner’s prop-
erty, contingent on whether the shipowner has
established a limitation fund.

It is interesting to note that the Soviet Union
opposed the strict liability standard, arguing that
it deviated from the principles of maritime law. The
Vienna Convention on Civil Liability for Nuclear
Damage of 1962 made an exception by introduc-
ing strict liability. According to the Soviet Union’s
position, strict liability was justified in the case of
nuclear energy, as it cannot be controlled, and po-

2 Commentary on the Merchant Shipping Code of the
Russian Federation, edited by G.G. lvanov. Spark, 2000.
P. 285.

3 International Convention on Civil Liability for Qil Pollution
Damage of 1992, Art. lll. URL: https://iopcfunds.org/uploads/
tx_iopcpublications/Text_of Conventions_e_01.pdf

4 Mans Jacobsson. Compensation for Oil Pollution Damage
Caused by Oil Spills from Ships and the International Oil
Pollution Compensation Fund. Marine Pollution Bulletin,
Vol. 29, Nos 6-12, 1994. P. 379.

> Liability and compensation for ship-source oil pollution:
an overview of the international legal framework for oil
pollution damage from tankers. United Nations, New York
and Geneva, Studies in Transport Law and Policy — 2012,
Ne 1.P.15.
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tential damage could be substantial, which is not
applicable to oil pollution. However, after the final
voting by delegations on this issue, the majority of
votes (22 against 17) favored imposing strict liabil-
ity on the registered owner®.

Why Are There any Exceptions?

As mentioned earlier, the CLC establishes the
principle of strict liability - fault does not matter in
determining the liability of the registered owner.
Nevertheless, the CLC provides several cases where
the owner can be exempt from liability in the ab-
sence of fault. Why do these exceptions exist? The
prevailing view is that these exceptions are neces-
sary to make liability insurable’.

Article 7 of the CLC stipulates that any shipown-
er transporting more than 2, 000 tons of oil in bulk
must obtain insurance or provide other financial
security for liability coverage. In this regard, insur-
ers often do not want to bear the risks associated
with force majeure and exclude them in standard
insurance contract terms.

For example, reference can be made to the
Institute Bulk Oil Clauses — standard cargo insur-
ance terms that can be included in the insurance
contract. Clauses 6-7 of the Institute Cargo Clauses
contain provisions excluding risks related to war
and strikes®,

Therefore, the inclusion of exceptions in the CLC
is conditioned by practical purposes and represents
a‘“compromise” between the principle of strict lia-
bility and the shipowner’s obligation to insure their
liability.

Grounds for Exemption from Liability

The CLCin Articles 3(2) and 3(3) contains an ex-
haustive list of grounds exempting liability which
include:

- damage resulted from an act of war, hostilities,
civil war, insurrection or a natural phenome-

% Nina Alexandra Grafin von Borries. The International
Convention on civil liability for oil pollution damage and
recklessness. Dissertation zur Erlangung der Doktorwiirde
an der Fakultat fir Rechtswissenschaft der Universitat
Hamburg. P. 42.

7 De La Rue C,, Anderson C. Shipping and the Environment:
Law and Practice, LLP, 1998. P. 87-88. Op. cit.: Farahani M.
Liability and Compensation Regime for Oil Pollution
Damage under International Conventions. P. 23.

& Institute Bulk Oil Clauses. URL: http://www.cargobroker.ru/
sites/default/files/bulk_oil_clauses_cl273.pdf.



non of an exceptional, inevitable and irresistible

character;

« actions or omissions by third parties intending
to cause damage;

+ negligence or other wrongful act of any Gov-
ernment or other authority responsible for the
maintenance of lights or other navigational aids
in the exercise of that function;

« act or omission by the suffered party intending
to cause damage or their negligence leading
wholly or partially to damage.

Let's consider them in more detail.

1. Damage resulted from an act of war, hostili-
ties, civil war, insurrection or a natural phenome-
non of an exceptional, inevitable and irresistible
character. It is crucial to understand that the criteria
for inevitability and irresistibility may vary on land
and at sea. For example, a storm often may not be
considered an unavoidable and insurmountable
circumstance, as it can be avoided on a vessel®.

2. Damage was wholly caused by an act or omis-
sion done with intent to cause damage by a third
party. This provision pertains to damages entirely
resulting from the deliberate actions or inactions of
third parties, such as acts of terrorism or sabotage™.

It is crucial to note the specific wording used
here, namely, “wholly caused”. This phrase implies
that the shipowner cannot claim exceptions if there
was any additional factor contributing to the dam-
age, even if it was minor, such as the failure to take
adequate security measures''.

3. Damage wholly caused by the negligence
or other wrongful act of any Government or other
authority responsible for the maintenance of lights
or other navigational aids in the exercise of that
function.

This exception applies only if the shipowner
can prove that the damage was “wholly caused”
by circumstances falling under this exemption.
Consequently, a registered owner cannot rely on
this exception in cases where the pollution damage
was also caused by another concurrent factor, such
as the negligence of individuals on board the ship
or, more significantly, those on board a colliding
vessel, which is a common factor in maritime acci-

° DelaRue C, Anderson C., Shipping and the Environment,
2009. P. 99. Op. cit: Lavelle, Jennifer & Asariotis, Regina.
Liability and compensation for ship-source oil pollution:
an overview of the international legal framework for oil
pollution damage from tankers. 2012. P. 46.

1 Ibid. P. 144.
" lbid.
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dents. This exception was thoroughly examined by
the Supreme Court of Sweden in the case of the So-
viet tanker “The Tsesis” (1977). In this case the inabil-
ity of the Swedish government to mark a shoal on
nautical charts led to the exemption of the owners
from liability for a spill of approximately 500 tons
of oil - nautical charts published by the Swedish
authorities were recognized as navigational aids™.
However, the exemption of owners from liability
under this provision does not affect the right to
compensation under the International Convention
on the Establishment of an International Fund for
Compensation for Oil Pollution Damage of 1992
(hereinafter referred to as the “Fund Convention”)'.

It is noteworthy that in cases of negligence by
the entity responsible for maintaining navigational
aids, the registered owner is held liable regardless
of the existence of alternative means of protection
against oil pollution damage. Otherwise, the norm
would specify the mandatory presence of alterna-
tive means of protection.

The question of whether to retain this provision
in the CLC sparked significant debate in 1984, Ar-
guments “against” retaining this clause included
the assertion that this provision does not fit the
classical definition of “force majeure”, thus not align-
ing with the principle of strict liability. Moreover, it
was argued that the injured party would have to
file a lawsuit directly against the state, rather than
utilizing the CLC mechanism for recovery, leading
to substantial costs and prolonged legal battles
against the state in some countries. Therefore, it
would be more logical to burden the registered
owner rather than the injured party'. These argu-
ments do not withstand criticism. One may ques-
tion why the obligation to file a lawsuit against the
state should be imposed on the registered owner.
It would be more logical for the injured party to

2. Brown, Ben. Port Authorities and marine oil pollution
Compensation, Port Technology International, Edition 9.
P.193-198.

13 International Convention on the Establishment of an
International Fund for Compensation for Qil Pollution
Damage, 1992 (Supplement to the International
Convention on Civil Liability for Oil Pollution Damage,
1969). URL: https://iopcfunds.org/uploads/tx_
iopcpublications/Text_of_Conventions_e_01.pdf.

* Nina Alexandra Gréfin von Borries. The International
Convention on civil liability for oil pollution damage and
recklessness. Dissertation zur Erlangung der Doktorwirde
an der Fakultat fir Rechtswissenschaft der Universitat
Hamburg. P. 96.

> Ibid.
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address the state directly, given that the damage
was caused by the state’s actions.

Arguments “in favor” of retaining this provision
in the CLC included the following points: the main-
tenance of navigational aids falls outside the regis-
tered owner’s sphere of control, and if another car-
go were on the ship, it would certainly not be held
responsible. Imposing responsibility on govern-
mental authorities would serve as an incentive to
maintain navigational aids properly's. Additionally,
states that are parties to the International Conven-
tion for the Safety of Life at Sea of 1974 have a legal
obligation under this Convention to maintain lights
and other navigational aids in proper condition'.

Apart from discussing the retention of the pro-
vision itself in the CLC, there were deliberations on
its wording. Suggestions were made to supplement
the wording with the terms “charts” and “sailing
directions’, but this proposal was rejected due to
the possibility of the court interpreting the term
“navigational aids” to include specific charts. This
interpretation was essentially confirmed by the in-
cident involving the tanker “The Tsesis"'8

4. Damage from pollution wholly or partially
caused by the conduct of the suffered party.

If the pollution damage wholly or partially re-
sults from the intentional actions or inactions of the
injured party or their gross negligence, the liable
party may be wholly or partially exempted from
liability. As an illustrative example falling under
Article 3(3) of the CLC 1969/1992, the 1997 case
of the vessel “Katya” is pertinent. During maneu-
vering in the port of Le Havre, France, the vessel
collided with the pier, resulting in a spill of 190 tons
of oil. Among other claims, the port administration
sought compensation for cleanup expenses total-
ing 878,000 euros. However, the shipowner and
their insurer initiated legal proceedings against the
port administration, arguing that (a) the port direct-

' Nina Alexandra Gréafin von Borries. The International
Convention on civil liability for oil pollution damage and
recklessness. Dissertation zur Erlangung der Doktorwiirde
an der Fakultat fir Rechtswissenschaft der Universitat
Hamburg. P. 96.

7 International Convention for the Safety of Life at
Sea, 1974 (SOLAS 74). URL: https://docs.cntd.ru/
document/901765675.

'8 LEG/CONF.6/INF.4, Official Records 1984, Vol. II. P. 127. Op.
cit.: Nina Alexandra Gréfin von Borries. The International
Convention on civil liability for oil pollution damage and
recklessness. Dissertation zur Erlangung der Doktorwiirde
an der Fakultat fir Rechtswissenschaft der Universitat
Hamburg. P. 98.
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ed the tanker to an unsuitable berth and was there-
fore fully or partially responsible for the incident
and (b) the port’s inadequate assessment inflated
the scale of pollution damage. However the port
administration initially rejected these arguments,
a global settlement was reached between the par-
ties in 2008. According to the agreement, the ship-
owner and their insurer agreed to pay 70,000 euros,
and all parties withdrew their lawsuits'.

Itis evident that the circumstances allowing ex-
emption from liability are very narrow. It is crucial
to bear in mind that these cases are exceptions,
and it is the registered owner who must prove their
applicability.

How is Compensation for Damage
Handled When an Exception is Applied?

In instances where liability is exempted under
the CLG, insurers do not make insurance payments®.
This raises the following question: how will the com-
pensation for the damage occur? To answer this que-
ry, it is necessary to turn to the Fund Convention,
which establishes the creation of a special fund for
compensation. This fund represents an international
organization funded by the member states of the
Fund Convention?'. Countries, in turn, receive funds
from organizations involved in oil trade?.

The CLC and the Fund Convention operate in
conjunction. Firstly, compensation for damage
takes place under the CLC. When the compensation
amount under the CLC is exhausted, the second
level comes into play - the International Fund.

Consequently, in cases where liability is exempted
under the CLC but not under the Fund Convention,
the injured party can seek compensation from the
fund®. However, the Fund Convention also outlines
situations when the Fund is exempt from the obliga-
tion to pay compensation. Paragraphs 2 and 3 of Arti-
cle 4 of the Convention stipulate that risks associated
with acts of war, hostilities, civil war, or insurrection
are not subject to compensation by the Fund.

But are there any chances for the injured party
to receive compensation if liability is excluded un-

Y |bid. P.47
20 Baatz, Y. Maritime law, third edition, 2004. P. 380.

2 Jacobsson M.The International Oil Pollution Compensation
Funds and the International Regime of Compensation for
Oil Pollution Damage. P. 137.

2 |bid.P. 138.
3 Baatz, Y. Maritime law, third edition, 2004. P. 386.



der both the CLC and the Fund Convention? Let us
refer to the United Nations Convention on the Law
of the Sea of 1982 (hereinafter referred to as the
Law of the Sea Convention)?*. Article 194 of the Law

2 United Nations Convention on the Law of the Sea,
1982. URL: https://www.un.org/depts/los/convention_
agreements/texts/unclos/unclos_r.pdf.
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of the Sea Convention establishes the obligation
of states to take measures to prevent, reduce, and
control marine pollution. As the state is obligated
to take specific measures, it is logical that in case of
non-compliance with these measures, the injured
party has the opportunity to approach the respec-
tive state under vicarious liability. =
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3narta EBreHbeBHa HukonaeBa,

Marnctp Poccuiickom WKonbl YacTHOro npaea npu iccnegoBaTtenbCKOM LieHTpe YacTHOro Npaga
nmenn C.C. Anekceesa npu Mpe3ungente PO, r. Mocksa

KOoHBeHL /A 0 3arpA3HeHnn
BpeAHbIMM BeLecTBaMM:
0Cc06eHHOCTU U NepcneKTUBLI

BCTYNNEHMA B CUNY

B 1996 2. Ha mex0yHapoOHoU apeHe NOABUJICA HOBbIU NPAgosol pe2ysamop 8 OMHOWeEHUU nocieo-
cmeul 3a2pA3HeHUl ¢ Cy0os, nepeso3aulux 8pedHble U A008UMele seujecmad. Hacmoawaa cmames
nocsauweHa MexoyHapoOoHoU KoH8eHUyUU 06 om8emcmeeHHOCMU U KOMNeHcayuu 3a ywepb 8 cgasu
C nepeso3Koli MOpeM ondcHbIx U 8pedHbIx sewyecma 2010 2., npednocslsIkam 0/1 ee 8CMyNJIeHUsA 8 CUsY,
a Mak»e NOUCKY KOMNPOMUCCHO20 pelleHUs 0J19 8CMynJieHUs 8 Hee 20Cy0dpcma, KOHMPOUPYWUX
00CMamoyHbIl MOHHAX Cy008, KOMOpPble MeM He MeHee JI00bIMU CPedcmB8amu NbIMAarmcs 3amednums
pamucgukayuto. ABmopom nposedeH aHau3 8vitueynoMaHymou KoHeeHyuu, a makxe omeyecmaeHHoU
cydebHOU Npakmuku Ha npedmMem paspeuieHus CNopos, BO3HUKAIOU4UX 8 CBA3U C 3a2pA3HeHUeM MOopA

A008UMbIMU U 8peOHbIMU 8eUecmaamul.

KonnuecTtBo CynoB, NnepeBo3ALWmMX OnacHble 1 BpeHble BewecTBa, HeyKNOHHO
pacTeT: TaHKePbl XKEroAHO NepeBo3AT 6osiee 200 MITH TOHH XMMUYECKMX BELLECTB.
fl HacToATEeNbHO NPU3bIBaIO BCE rOCYAapCTBa PAacCMOTPETb BOMPOC O CKOpenLlem
npucoegnHeHnn K KoHseHUMn o 3arpAasHeHnn BpegHbiMy BewecTBamu 2010 1.,

YTOObI BBECTU €€ B CUITY.

Kumak Jlum,

leHepanbHeil cekpemaps MexoyHapooHoU MopcKoU opeaHu3ayuu

3arpﬂ3HeHme MWPOBOro OKeaHa HedpTbio U Xu-
MUKaTaM1 NMeEeT cepbe3Hble NOCNeaCcTBUA AnA
9KOCUCTEMbI, MOCKOJIbKY He(Tb N XMMUYECKNE Be-
LecTBa He TONbKO pa3pyLuatoT ero dnopy u gpayHy,
N3MEHAA 3BEHbA MULLEBON LIENM MOPCKOW KOCU-
CTeMbl, HO 1 CYLEeCTBEHHO BAUAIOT Ha COCTOAHMNE
3[0POBbA NitoAeln 1 rnobanbHoOe N3IMEHEHUE Ku-
MaTa. B nocnegHue 50-60 net BbipaboTanca ab-
COJIOTHO HOBbIV MAaCCUB HOPMATUBHbIX MPaBOBbIX
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AKTOB MO KOHTPOJIO 32 NpoLeccamm 3arpAa3HeHnn
oKpyXatower cpenbl'. K Takum perynstopam, Ha-
npumMep, oTHOCATCA KOHBEHLMA No npegoTBpaLle-

' CeropHs cyllecTBYIOT NpaBuia 3alinTbl OKpYyXKatoLen
cpefbl Kak Ha HaUMOHaNbHOM, Tak U Ha MeXAyHapon-
HOM ypOBHsAX. MHOrve HauMoHanbHble CUCTEMbI BKO-
YaloT aKTbl O 3arpsA3HeHuu, Hanpumep B Hopeeruu 310
Norwegian Pollution Act ot 13 mapTa 1981 r. N° 6. [ogpo6-
Hee cm.: Falkanger T, Bull H.J., Brautaset L. Scandinavian



HUIO 3arpA3HeHns Mopsa HedTbio 1954 1., MexayHa-
pofHan KOHBEHLMA OTHOCUTENIbHO BMeLLaTeNbCTBa
B OTKPbITOM MOpE B C/lyYasax aBapuii, NPUBOAALLNX
K 3arpAsHeHuto HedTblo, 1969 1., MexxayHapoaHas
KOHBEHUMA NO NpeaoTBpPaLLEHNIO 3arpA3HEHMA
c cynos (MAPIOI) 1978 r. u ap.

Brnpouem, exxerogHoe yBennyeHve obLero oob-
ema nepeBoO3NMbIX MOPEM rPy30B, BK/OYasa pa-
CTYLMI CErMEHT KOHTENHEPHbIX NepeBO30K 1 yna-
KOBaHHbIX FPy30B?, COMpPAXEHHOE C yBeNMYeHnem
Ha 12 % B nepuog ¢ 2003 no 2022 r. Kkonn4yecTsa
XUMUYECKMX BELLeCTB, MONagaLwWwmnx B MMpPOBOM
OKeaH?, CBUAETeNbCTBYET O TOM, YTO MVPOBOE CO-
0o6LWecTBO NO-NpeXHeMy He pewnno npobnemy
3arpA3HeHnA MMPOBOro OKeaHa BpefHbIMY Belle-
CTBaMM KakK C MPaKTMUYECKOW, TaK 1 NpPaBOBOW nep-
cnekTmBbl. OQHOBPEMEHHO BpefHble 1 AQ0OBUTble
BelecTBa Ha 6OPTy CyfOB MOTYT CTaTb MPUYMHON
BO3HMKHOBeHMA yllepba Kak 4na cynosnagenb-
LeB, Tak 1 AnA oKpyXatolen cpeabl. Tak, B pes-
pane 2004 r. HoOpBeKCKM TaHKep Bow Mariner,
nepeso3Awmin 11 000 T 3TaHONA, B3OPBACA 1 3a-
TOHY B OKPECTHOCTAX BOCTOYHOro nobepexba
CLUA. B pe3ynbtaTe aBapuu nornb 21 uneH skuna-
»Ka cyAHa, a nepeBo3uMble XMMMNKaTbl OKa3anucb
B okeaHe®. BnocneacTBmn yBenuumBaioLleecsa Ko-
NNYeCTBO aBapuin Ha MOpe, COMPAMXKEHHbIX C Nepe-
BO3KOW BpedHbIX 1 AA0BUTbIX BELLECTB, MOCYXUT
ocHoBaHvieM ania Hopeernn patnéuunposats KoH-
BEHLMIO O 3arpA3HEHNN BPpegHbIMM BellecTBaMu
2010 1. B Uncne NnepBbIX roCyaapcTs®.

B 1996 r. MexxgyHapofHaAa MOpcKas opraHunsa-
umA NpuHAna MexayHapoaHyo KOHBEHLMIO 06 OT-
BETCTBEHHOCTU 1 KOMMeHcauumn 3a yuepb B cBA3U
C NepeBO3KO MOPeM OMaCHbIX U BPeAHbIX BeLecTs
(manee — KoHBeHUMA 1996 T.), B KOTOpOW 6bina
NpeAnpuHATa NOMbITKA YCTAHOBUTb OTBETCTBEH-
HOCTb NepeBO34YNKOB 1 CyJOBagenbLeB 3a pac-

Maritime Law: The Norwegian Perspective. 4" ed. Oslo:
Univeritetsforlaget, 2020. P. 231-232.

2 Tak, no oueHkam KoHdpepeHunn OOH no Toprosne 1 pas-
BuTuio (FOHKTAL), B 2022 1. o6wunii 06bem NepeBo3nMbIX
MOPEeM rpy30B BbIpocC Ha 3,2 %, 1o 11 mapg T (0630p mop-
ckoro TpaHcnoprta. 2022 . UNCTAD/RMT/2022. OOH, 2022.
C.3).

3 Usman Ahmed. How Does Chemical Pollution Affect the
Ocean? Oct. 19, 2022 // https://www.azocleantech.com/
article.aspx?ArticlelD=1624

4 Falkanger T, Bull H.J., Brautaset L. Op. cit. P. 255.

> Bnepuog 2002-2010 rr. 8 Hopeeruu 6bin0 nogaHo 192 nic-
Ka 0 Bo3MelyeHnM yuep6ba, BO3HUKLILETO B pe3ynbraTe

pa3nvBoOB BpeAHbIX U AR0BUTbIX BewecTs (Falkanger T,
Bull H.J., Brautaset L. Op. cit. P. 255).
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XOfbl, CBA3aHHbIE C pa3NMBaMy BELLECTB, XOTA OT-
JINYHBIX MO NPUPOAE OT HEPTU, HO TEM HE MeHee
ABNAIOLWNXCA Pa3pyLLUNTENbHBIMU AN SKOCUCTEMbI.

Tem He meHee KoHBeHUMA 1996 r. He BCTynwuna
B cuny cTatbu 46(1)(a), comep»<alLen ycnoBume o ToMm,
YTO «MO MeHbLUEen Mepe ABeHaALaTb rocyaapcTs,
BKJIIOYaA YeTblpe rocyfapcTBa, KaXkgoe U3 KoTo-
pbIX MMeeT GNoT BasIoBOM BMECTMMOCTbIO HE MeHee
2 MUTMOHOB eAMHNL, BbIPa3nay CBOE corfacume
Ha 06A3aTeNbHOCTb A5t HUX KoHBeHLMK»®. Kpome
TOro, ANCKYCCUMW BENNCH TaKKe BOKPYT MONOXEHWI
0 KomneHcaumm yuwepba n poHae no KoHseHUMK
1996 T., KOTOPbI€ BO MHOFOM ObIfI CMOAENNPOBa-
Hbl Mo o6pa3uy KoHBeHUM 0 co3paHumn MexayHa-
poaHoro ¢oHaa AnA KomneHcauum yulepba ot 3a-
rpAsHeHna HedpTbio 1992 I. M NpegycMaTprBanm
[BYXYPOBHEBYIO CCTEMY, Bblpa<atoLLyto COBMECT-
HYI0 OTBETCTBEHHOCTb CyAoBafebLa (NnepBbli
YPOBEHb) 1 TOProBLEB (BTOPOI YpoBeHb)’. OgHako
BblOpaHHaa mogenb ¢oHAa He COOTBETCTBOBaNA
Ha3HayeHuo KoHBeHUnn 1996 ., NOCKOJbKY B OTN-
une ot KoHBeHL MM 0 co3gaHnmn MexayHapoaHoro
doHga ana komneHcauun ywepba ot 3arpAs3HeHns
HedTblo, OHa [OMKHa OblNa perynupoBaTb OTHOLLe-
HUA, CBA3aHHbIE C TOProBJieli ONacHbIMU N BPea-
HbIMK BelyecTBamu (okono 6000 B1LOB rpy30B)8.
WNHbIMK cnoBamu, HeYeTKoe perynmpoBaHmne oT-
BETCTBEHHOCTU M KOMMEHCaUnn 3a 3arpasHeHune
BpeaHbIMY BellecTBaMy B COBOKYMHOCTU C OTCYT-
CTBMEM KOHCEHCYCa Ha MeXAyHapoAHOW apeHe
OTHOCUTENIbHO MexaHn3Ma AencTBnA KoHBeHumnn
B LIeJ/IOM CTanu npuynMHamm HeobxoanMmocTn ns-
MeHeHunsa KoHBeHunn 1996 .

HoBol nonbITKOM BBeAeHNA B CUITY KOHBEH-
LMK O 3arpA3HEHNN BPeAHbIMU BelecTBaMum CTa-
no npuHatue lNpotokona 2010 r., B pe3ynbTate
yero nosAsunacb MexayHapoaHaa KOHBeHUUA
06 OTBETCTBEHHOCTU U KOMMEHCaL MK 3a yuepb
B CBA3U C NEPEBO3KOM MOPEM OMNaCHbIX 1 BPeaHbIX
BewectB 2010 . (nanee — KonseHuna 2010 r.). Ana
ee BCTYMJIeHUs B CUIY TakKe Obl npefycMoTpeH
BbICOKUI bapbep B BMAe TpeboBaHMA paTudrKa-
L1mn Nnu npucoeanHeHna K KoHBeHUMn He meHee
15 rocypapcTs, KOTOPble B COBOKYMHOCTU [OJXK-
Hbl KOHTpPONMpoOBaTb He meHee 50% MMPOBOTO
TOHHaka cyfoB.. B 2017 r. KoHBeHUuMA Gbina paTtu-

®  DNeKTPOHHbIN GOHL MPaBOBbIX U HOPMATUBHO-TEX-
HUYeCKUXx AOKymeHTOB // https://docs.cntd.ru/
document/901760504

7 Baatz Y. Maritime law. 3" ed. London: Informa Law from
Routledge, 2014. P. 402-403.

& lbid. P. 403.

47



MOPCKOE NMPABO | MARITIME LAW | 1 = 2024

¢dnumnpoBaHa Hopeeruven, 3a Hell nocnegoBanu
Kanaga, Typuua, JaHuna, lOxHaAa AdpurkaHcKas
Pecnybnuka, o6wwmnin TOHHaX CyA0B KOTOPbIX CO-
cTtaBnAn meHee 40 % OT MUPOBOTO TOHHAXa, UTO
6b1S10 He[OCTAaTOYHO AJ1A BCTYNNeHnA KoHBeHUMN
B cuny. lNo3Tomy no-npexHemy HeOOXOANMO, UTO-
6bl NOPOT rocyfapCTB-y4aCTHMKOB Obin JOCTUMHYT.
KoHBeHUuA BCTYNUT B Culy NO NpowecTsmmn 18 me-
cAueB nocne Toro, Kak 12 rocygapcte patudu-
LUMpPYIOT ee, 4 N3 KOTOPbIX Kak MUHUMYM OOJSTKHbI
obnagatb OOLWNM TOHHAXKEM CYLOB 2 MJIH.

Taknm 06pa3om, Ha MeXXAyHapOAHOW apeHe
cylwecTByeT nepcrnekTuBa NOAB/IEHNA HOBOMO
JeNCTBYIOLEro npaBoBOro perynAatopa B OTHO-
LeHN NOCNeACTBUI 3arpA3HeHnI C CYAoB, nepe-
BO3ALWMX BpeLHble 1N ALOBUTbIE BewecTsa. [lanee
peub nonget o cogepxaHnm KonseHumm 2010 T.,
nNpeanocbifikax AnAa ee BCTYNJIEHUA B CUAY U NO-
NCKe KOMMNPOMUCCHOTO peLleHnA ANna BCTynneHusa
B Hee rocyfapcTB, KOHTPOANPYIOLWNX JOCTAaTOY-
HbIl TOHHaX cyaoB. Kpome TOro, aBTOpom npo-
BeAeH aHanm3 cygebHon npakTukn Poccuinckon
QOepepaunn, Kacawwenca npumeHeHma KTM PO
B Criopax, BO3HUKAKLWNX 13 3arpA3HEHNA Bpes-
HbIMU/ BeLlecTBaMM.

MexxayHapoaHaa KOHBeHLUUA

06 OTBETCTBEHHOCTU 1 KOMMNEHcauun
3a yuwep6 B cBA3M C nepeBO3KO MoOpem
onacHbIX N BpeaHbix Bewects 2010 r.:
OCHOBHbIE NOoJNoXKeHNsA

Llenbto KonBeHunm 2010 r. aBNATCA 3aln-
Ta MOPCKOW cpefbl 1 obecnevyeHne agekBaTHOW,
6bicTpot U 3¢ deKTMBHON KoMMNeHcauum yuepba
NOAAM 1 UMYLLLECTBY, 3aTpaT Ha Mepbl MO OYNCTKe
N BOCCTAHOBJIEHMIO, @ TaKXe SKOHOMUYECKNX MO-
Tepb B pe3ynbrate MOPCKOM NepeBO3KM OMaCHbIX
1 BpeaHbIX BellecTs’.

KoHBeHUMA 1996 I. OCHOBaHa Ha TeX Xe MPUuH-
Lu1nax, YTo 1 ycrnewHo AeNCTBYOLLME KOHBEHLNN
O rpaXkAaHCKOWM OTBETCTBEHHOCTY 3a yLlepb oT 3a-
rpAsHeHna HedTblo 1969 1. 1 0 co3pgaHum Mexay-
HapogHoro doHAa Ana KomneHcauum yuepba
OT 3arpsa3HeHns HedTblo 1992 r,, perynupytoume

°  Cratbu 3, 14 KoneHuun 2010 r. (Consolidated text of the
International Convention on Liability and Compensation
for Damage in Connection with the Carriage of Hazardous
and Noxious Substances by Sea, 1996, and the Protocol of
2010 to the Convention // https://www.hnsconvention.
org/wp-content/uploads/2019/05/2010-HNS-Convention-
English.pdf).
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pa3nuBbl HePTM C TAHKEPOB: Hanpumep, Hepac-
NPOCTPaHEHVE NONIOXKEHNIN KOHBEHLNI Ha BOEH-
Hble Kopabnu, rocygapcTBeHHble HEKOMMepYe-
CKMe cyfaa, NpefocTaBlieHne COOTBETCTBYOLEro
CTpaxoBaHUs BO3MOXKHOTO yLep6a, NPUYMHEHHO-
ro yTeukon nnm copocom HedTw, N NpefocTaB-
neHne NHoro $pruHaHcoBoro obecneyeHns u gp.'"°
Tem He meHee nepeBo3Ka rpy30B C BpeaHbIMU
1 SA0BUTBIMW BELLECTBAMM HAMHOTO CJIOXKHEeE, Yem
TOProBnA CTONKUMK Macnamu, un lOpngnuecknin
KomuTteT MeXayHapo4HOM MOPCKOWM opraHum3a-
LMW CTONKHYNCA C npobneMamu, KoTopble He 6binu
pelueHbl B KOHBEHUMAX O 3arpsisHeHNN HedTbio
paHee''. DTo 06bACHAET Pa3NnNUMA B COAEPKaHNN
pAga ctatent mexxay KoHBeHLUMeNn o rpaxaaHCKom
OTBETCTBEHHOCTM 3a ywwepb oT 3arpAsHeHnsA Hed-
Tbto, KoHBeHuuen 1996 r. n KonseHumen 2010 r.,
KoTopble OyayT NpoaHanv3npoBaHbl B HACTOALLEN
CcTaTbe fanee.

OcHoBHoOe copepkaHne KoHBeHuun 1996 T.
NMOCTPOEHO BOKPYF onpefeneHnsa psaga NnoHATUN:
«OMacHble U BpeHble BellecTBay, «CyAoBafeneLy,
«noTepneBLUMI», «ywep6» n ap.'? YctaHoBNEeHa 06-
LaA OTBETCTBEHHOCTb CyOBNajenbLa 3a yulepob,
MPUYMHEHHDbIV B pe3ynbTaTe NepeBO3KM OMacHbIX
BELLECTB, @ TaKXKe 0603HaYeHbl MAaKCUMATbHbIE CYyM-
Mbl, OFPaHNYMBAIOLLME OTBETCTBEHHOCTDb, KOTOPbIE
3aBMCAT OT TMMa CY[Ha, ero rpy30BO eMKOCTMN.
B obuiem cnyyae MakcMmasbHaa CyMmMa KOMMEeH-
caumu coctaBndaeT go 250 MIH pacyeTHbIX eaun-
HWUL, CneumanbHbIX NpaB 3aUMCTBOBaHMA 3a OAHO
npowuclectsune’. OfgHaKko Ana cygos C rpy30BoMn
€MKOCTbI0 MeHee 5 TbIC. T MaKCMMasbHasA cymma
KOMMeEeHCaLUn MOXeT ObITb yMeHbLIeHa fo 100 mH
cneumanbHbix Npa.. Kpome Toro, B HEKOTOPbIX CTy-
Yanax MaKkcMmasibHaa CyMMa KOMMEeHcaUmnm MoxeT
6bITb yBENUUYeHa fo 750 MIH cneumanbHbIX NPas,

% Falkanger T, Bull H.J,, Brautaset L. Op. cit. P. 256.

" An Overview of the International Convention on Liability
and Compensation for Damage in connection with
the Carriage of Hazardous and Noxious Substances by
Sea. 2010. P. 1 (https://www.hnsconvention.org/the-
convention/).

12 OnpepeneHns NOHATUN cofep»aTtcs B cT. 1 KoHBeHLMK
2010r.

¥ CneuuanbHble NpaBa — 3TO MeXAyHapoaHas BasoTa, KOTo-
pas NCnonb3yeTca ANA pacyeToB B MeXKAYHAPOAHbIX CAen-
Kax 1 KOMMeHcaumsax B CJlyyae SKONIOrmyeckmx Katactpood.
OpHo cneynanbHoe NPaBOo SKBMBANIEHTHO ONpeaeNieHHOM
CyMMe HaLMOHasIbHOW BanioTbl, KOTOPas 3aBUCUT OT Kyp-
coB BastoT. Takum 06pa3om, cymma KomneHcaumm no Ko-
BeHUMM 2010 r. BbipaxaeTca B cneLranbHbIX NpaBax U Mo-
eT 6bITb NepecyrTaHa B HaLMOHasbHYIO BaoTy MO Teky-

emy Kypcy.



€CNIN NPOUCLLECTBUE NPUBENO K MaCCOBOMY 3arps3-
HEHMIO MOPCKOW Cpefpbil.

KonBeHuuaA 2010 r. npepgycmatpusaeT 6e3B1HO-
BHY!I0 (CTpOryt0) OTBETCTBEHHOCTb CYAOBNaAenbLa,
3a PasINYHbIMU UCKNIoYEeHNsMIN '™, B yacTHOCTWY,
Ha oCHOBaHuWM cT. 7(2) KoHeHumn 2010 r. cynos-
nageney ocBoboXkJaeTcAa OT OTBETCTBEHHOCTM,
ecnu yuwep6b NpuYMHEH B pe3ynbTaTe BOEHHbIX
AeNCTBUIA, 0OWECTBEHHbIX BOJTHEHUI WX NpPU-
POAHBIX ABNEHUN NCKTIOUNTENIBHOTO, HEN30EX-
HOro 1 HenpeaoTBPaTUMOro xapaktepa. OcBo-
6oxaeHMe TakKe NpefyCcMOTPEHO ANA ClyYyaes
npuYrHeHus yuwepba B pesynbTaTe YMbILLIEHHbIX
LENCTBUI TPETbUX NINL, aKTOB OpPraHoOB ny6sny-
HOW BNacTX W AnA cMTyauun, Korga rpy3ooTnpa-
BUTENIEM He Oblfla NpefocTaBieHa MHGopmauns
cygoBnagenbluy O BPeAOHOCHbIX Fpy3ax, O Yem
CypoBrafenew He 3HaN U He JOoJKeH Obln 3HaTb.
B cT. 8 KoHBeHuumn 2010 r. Tak»ke yCTaHOBJMIEHA CO-
nupapHan OTBETCTBEHHOCTb [BYX 1 6onee cynos-
nagenbLeBs, Kax4oe 13 CygoB KOTOPbIX NepeBo3nT
onacHble BELWECTBA, NPV YCJI0BUM, YTO 06a cyaHa
NPUHANW yyacTue B MHUMAEHTE, a BecCb ywepb He-
BO3MOKHO Pa3yMHO Pa3fenunTb MeXay HAMWN.

B KoHBeHuumn 2010 r. Tak»Ke onpegeneHbl Cpo-
KW gns npegbaBieHnsA TpeboBaHUN O KOMMEHCa-
LK 1 ONMCaHO ABYXYPOBHEBOE CTpaxoBaHme ansa
cynoBnagenbua: NepBbil ypOBEHb MOKPbIBAETCA
06A3aTeNnbHbIM CTPAaXOBAHUEM CYAOBNALENbLEB,
KOTOpble CMOTYT OrPaHNYnUTb CBOIO OTBETCTBEH-
HocTb. OH 06A3aTeneH AnA Bcex CyAoB, NepeBo3sa-
LWMX onacHble 1 BpegHble BewecTsa. Ctatbn 9, 10
KonseHunn 2010 r. ycTaHaBANBAOT MUHUMAIIbHYIO
CyMMy CTPaxoBaHMA Ha OQHO CYAHO: Ha NepBOM
YPOBHe CTpaxoBaHMA oHa cocTaBndAeT 100 mnH
cneumanbHbix npas (okono 130 maH gonn. CLUA'™).
BTopol ypoBeHb ncnosnb3yeTca B Tex ciyyasx,
Korga cTpaxoBas CyMMa He MOKpbIBaeT NHLMAEHT
NN HefoCTaTOYHa ANA YAOBNETBOPEHMA NCK];
KOMMeHcaLua BTOPOro ypoBHA 6yaeT Bbinnauum-
BaTbCsA 13 CneymanbHoro ¢oHga. Bropon yposeHb
ABNAETCA OMONHUTENbHbBIM Y HE00A3aTENbHbIM,
HO MOXeT OblTb NPefyCMOTPeH HaLMOHaNbHbIM
3aKOHOAATeNbCTBOM CTPaH —y4acTHUL, KOHBEH-
uumn. MakcnmanbHaa cymma CTpaxoBaHUA Ha OQHO
CyAHO cocTasnAaeT 250 MAIH crieymrarnbHbIX Npas
(okono 325 mnH gonn. CLWA'). GopmnpoBaHue
AOMONIHUTENIbHOTO YPOBHA CTPAaxOBaHUA MOXeT

4 Baatz Y. Op. cit. P. 407.
> Mo coctosHuto Ha 10 mapTa 2023 .
®" Mo cocToaHuto Ha 10 mapTa 2023 .

Il. CTATbU

OCYLLeCTBAATLCA Pa3fMYHbIMK cnocobamu B 3a-
BUCUMOCTU OT HaLMOHaNIbHOrO 3aKOHOAATENb-
cTBa. Hanpumep, B HEKOTOPbIX CTPaHax BTOPON
YPOBeHb CTPaxoBaHUA MOXeT O6biTb NpefocTaB-
JIeH 3a CYeT JOMNOSHUTEIbHOW ONaThl CTPAXOBOW
npemumn, KOTOPYH AOMKHbI BHECTY CYQOBNajeb-
Lbl. B gpyrmnx ctpaHax 3TOT ypoOBeHb CTPaxoBaHMWA
MO>KeT ObITb 06ecneyeH 3a cYeT rocyJapCcTBEHHbIX
cpencTs nnv ¢oHApa, CO30aHHOrO U3 B3HOCOB CY-
JOoBagenbLes.

KomneHcaumoHHbIn GoHA, ycTaHaBNMBaeMbI
ctatber 13 KoHseHumn 2010 r., npegycmaTpuBaeT
npefocTaBieHne KOMMNEHcaUum B Ciiyyasnx, Korga
nn6o ylep6b NpeBbIWAET Npegesl OTBETCTBEHHO-
CTV BnagenbLa, NMbo Bnagenew 1 ero CTpaxoBLMK
$MHAHCOBO He B COCTOAHUMN MNOKPbITb CBOK YacTb
OTBETCTBEHHOCTU, N0 BnageneL 0CBOOOXKaeH
oT oTBeTCTBeHHOCTU no KoHseHumn 2010 r.'” Op-
HoBpemeHHO KoHBeHUMA 2010 . KOHKpeTusnpyet
MaKCMMasbHYI0 CYMMYy KOMMeHcauum, KOTopyto
MOXET BbINIaTUTb CyAoBnageneL, B 3aBMCMMOCTU
OT BENMYMHbI yuwepba, a TakKe paclinpseT Kpyr
N, MELWNX NPaBOo Ha KOMMEeHcaUumio, BKoYas
JKOMormnyecKkre opraHn3aumm 1 rocygapcTBeHHble
opraHbl'é,

Kpome Toro, ctatba 21bis KoHBeHuumn 2010 r.
npeaycmaTpyBaeT CaHKLUM AnA rocyaapcTs, He Co-
6ntogatoLmx 06a3aTeNnbCTBO CO06LWaTh 06 MMNopTe
OMacHbIX 1 BPeLHbIX IPY30B, B BJe OTCTPaHEHNA
OT yyacTuAa B KomneHcaunoHHom GoHAe Ao Tex
nop, Noka nx oTyeTbl He ByayT O6GHOBMEHbI. ITO
O3HauaerT, YTo B C/lyyae BO3HUKHOBEHUA aBapuin
4nA cynos ¢ ¢rarom rocyfapcTs, NONaBLWNX Nog
CaHKLUMK, He NPeayCMOTPEHbI BbIMIaTbl U3 JOMNOJI-
HUTENIbHOTO YPOBHA KOMMEHCaLMOHHOro poHaa.

B TekcTe fOKyMeHTa onncaHa npoueaypa 6bl-
CTpOoro 1 3¢HeKTUBHOIO PAaCcCMOTPEHNA 3asiBEHW
0 KOMMeHcauum 1 npefycMoTpeHo TpeboBaHue
B OTHOLUEHMWW rOCYAapCTB-yYaCTHUKOB O Npea-
CTaBNEeHMN OTYETOB O rpy3ax BMecTe C NMokKasa-
HUAMW ANA rapaHTMy cobnopgeHns TpeboBaHU
KoHBeHuuu. MoacyaHOCTb MO CyLiecTBY Cyae6HbIX
nckoB npoTtnB QoHpa KoHBEHUMM TeCHO CBA3aHa
C MOACYAHOCTbIO MO CYLIEeCTBY UCKOB NPOTUB CO6-
CTBEHHMKa 1 cTpaxoBLumKka. Ctatba 39.1 KoHBeHUun
2010 r. npegycmaTpmrBaeT, YTo AOMYyCTUMbl UCKK
npotus OoHAa TONbKO B TOM Ciyyae, eciiv Cyf Ao-

7 [laHHble NOMOXeHWs yCTaHOBNEHbI B CT. 14.1 KoHBeHL MM
2010T.

8 [laHHble NONOXKEeHUA YyCTaHOBNEHbI B CT. 7, 8 KoHBeHL MK
2010
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roBaprBaloLLerocs rocyaapcTaa ABASETCA KoMme-
TEHTHbIM CYAOM AJ1A MCKa NPOTKB CyQOBNaAenbLa.
OpHoBpeMeHHO He cyLlecTByeT Bbibopa topucamk-
Lun ANna paccCMOTPEHKA CNOPOB B OTHOLLIEHNUN UC-
koB npotne MoHAa, ecnv B KOMMETEHTHOM cyfe
y>Ke HaXo4MTCA Ha PaCCMOTPEHMN UCK MPOTUB CY-
posnagenbua. B sTom cnyyae ToT e cyg obnagaet
NCKIIOYNTENBHOW IOPUCANKLNEN B OTHOLLIEHUM NC-
KoB K DoHAy 3a TOT e yLlep6'™.

NHTepecHbIM TakXe NpefCcTaBnAeTca n3MeHe-
Hue MNpoTokonom 2010 r. nonoxeHnn KoHeeHUUn
1996 r. B OTHOLEHWM coobLieHnsA 06 nmnopTe rpy-
30B 1 nx ynakoske. 1o cT. 21 KonseHuun 2010 1. He-
06Xx0f1MMO, UTOObI PaKTUYECKNIA NOyYaTesb FPY30B
coobuwan 06 nmnopTe NPOAYKUUN 1 fenian B3HOCHI
B DOHJ Ha TexX e OCHOBAHMSAX, YTO U NepeBO3YMKM
BCEX APYrUX rPy30B C BPEAHbIMU 1 OMACHbIMY Be-
LecTBamMn. ITa 06A3aHHOCTb MOXET ObITb Mepesno-
»eHa Mo JoroBopy Ha ApYyryto CTOPOHY, HO ec/iv 3Ta
CTOPOHA He BbINOJIHAET 06A3aTeNbCTBa, haKTNYe-
CKUI NnonyyaTenb AOMKEH B KOHEYHOM MTOre ona-
TUTb B3HOC?. KoHBeHuusA 2010 r. npegycMaTpuBa-
eT ocBoboXaeHne oT B3HocoB B QDoHp Ana rpy3os
B YNakoBaHHOM Bufe. B pesynbtaTte nonyyarenm
BCEX APYruX rpy308 6yayT NaaTUTb B3HOCHI AMA MO-
KpbITuA yuwepba, NPUUYNHEHHOTO YNAKOBAHHbBIMU
rpysamu. B npotrBoBec 3ToMy nepBbili ypOBEHb
KoMMeHcauuu cynosnagenoLuam Obii yBenunuyeH
Ha 15 % Ana NHUMOEHTOB, CBA3aHHbIX C YNaKoOBaH-
HbIMW Tpy3amu.

MexayHapoaHaa KOHBeHUUA

06 OTBETCTBEHHOCTU 1 KOMNEHcauun
3a yuwep6 B cBA3M C NepeBO3KOI Mopem
onacHbIX 1 BpeaHbix Bewects 2010 r.:
nepcneKkTuBbl BCTYNJIEHNA B CUNy

He Bo3HMKaeT coMHeHunI, uTo KoHBeHUms 2010 T.
6bl1a NPUHATA C LIeNblo YCUNEHWA MEXAYHaPOAHbIX

' Cratby 39.1 1 39.2 KoHBeHuun 2010 .

20 Tpy3bl C BpeAHbIMY 1 OMACHbIMU BelLecTBamMy B yrnakoBaH-
HOM BUAe TPYAHO OTCNIEAUTD, @ UX NosyyaTenein —MaeH-
TnounumpoBaTb. B nepeoHavanbHon KoHBeHumn 1996 1.
nosyyaTenu 3Tux rpy30B JOMKHbI GbIIN BHOCUTb B3HOCHI
B MoH/ Ha Tex ke OCHOBaHMAX, YTO U OCTaslbHble nosyya-
Tenu BbINaT, Of{HaKO MOMbITKN CO3AaTb CUCTEMY OTHETHO-
CTV MO TakUM rpy3am He YBEHYannCb yCrnexom. ITu rpy-
3bl MOTYT NMePEeBO3UTbCA KOMOUHVMPOBaHHbIM TPAHCMOP-
TOM, ¥ nonyyaTeny MOryT He NPUCYTCTBOBaTb B MOMEHT
BbIFPY3KW C CyfHa, NePeBO3ALLEro rpys; rpy3 MoxeT ObITb
OTNpaBneH AasblUe }ene3HOJOPOXHbIM U aBTOMOOUb-
HbIM TPAHCMOPTOM U [laXke OKa3aTbCA He B TON CTpaHe, rae
OH OblJ1 BbITPYKEH C CyaHa.
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Mep Mo NpPefoTBPALLEHNIO 3arPA3HEHNA MOPCKON
cpefbl 1 BO3MELLEHNIO Bpeaa, HAHECEHHOrO B pe-
3ynbTaTe Takoro 3arpAsHeHus. B cootBeTcTBUM
CO CT. 6 3TOro JOKyMeHTa rocyapCTBa-yYacTHNKN
0653aHbl NPUHNMAaTbL Mepbl 4N1A NPefoTBpPaLLeHns
3arpA3HeHnA MOPCKOW cpefbl B pe3ynbraTe BbiIXxoda
BpeAHbIX BeLLeCTB 13 CYOB, a Takke obecneunBaTtb
KOoMMeHcauuio 3a yuwep6, NpUUYNHEHHbIN B pe3ysib-
TaTe TaKoro 3arpA3HeHus.

Kak 6b1n10 ynomaHyTo Bbiwwe, KoHeHuma 2010 T.
B KaueCTBe NpaBOBOro perynatopa npegycmartpu-
BaeT Mepbl NO NpefoTBpPaLLeHUI0 3arpAa3HeHus
MOPCKOW Ccpefbl B pe3yfbTaTte BbIXxO4a BpeaHbIX
BELLECTB 13 CYLOB, BK/tOUYaa TpeboBaHUS K NPo-
eKTMPOBaHMIO 1 060PYAOBaHUIO CY0B, OOyUYEeHMIo
SKMUMNAXKEeN 1 KOHTPOJIO 3a CyAamu, @ TakxKe 3aKpe-
NnAeT OTBETCTBEHHOCTb Cy0OB/aZleNbLIEB U JOrOBa-
PVBaIOLLMXCA FOCYAAPCTB B KauecTBe Mep KOHTPOSA
33 BbIMOJIHEHVEM €€ NOSIOKEHWI 1 CAHKL MM 33 Ha-
pyLLUeHne 3TUX NOSIOKEHWI.

MosasnAoTCA Npegnocbiiky AN1a GOPMUPOBAHUS
MeXAYHapPOLHOro peXKrnma, OCHOBaHHOIO Ha Mpo-
BEPEHHOWN cucTeMe MexAyHapOAHbIX KOHBEHLNIA
no KomneHcauun. letannsnposBaHHasa npoueaypa
ynpasneHuna GoHAOM CTPaxoBaHMA B NEPCNeKTUBE
NO3BONUT NMepefaTb KOHTPOJIb HEMOCPEeACTBEH-
HO rocyAapcTBam — yneHam KOHBEeHLNK, YTO 3Ha-
ynTENbHO NOBBLICUT ee 3$PeKTUBHOCTL. NoMrMo
npoyero, HaLMOHaJIbHblE NMPABOBbIE PEXUMbI YXKe
noslyuynnm obpasel, HOPMATUBHbBIX KOHCTPYKLNN
OTHOCMTENbHO BPeAHbIX BelecTB ANA NHKOPMNO-
pauun BO BHyTPeHHMEe KogeKCbl TOProBOro Mope-
nnaBaHuA.

OTHOCUTENBHO MHKOPMNOPALUN MONOXKEHWN
KoHBeHuuun 2010 r. B HayMOHaNbHbIE 3aKOHO-
JaTenbCTBa, KOTOpasa Hayanacb elje C MOMeHTa
COCTaBNieHNA N 06CYKaeHMA ee TekcTa B 1996 T,
pAA4 NpaBONOPALKOB 3aMMCTBOBAJT NOJIOXKEHMA
6e3 nsmeHeHun, Hanpumep Poccuiickaa Qepge-
pauuva nnu Hopserua. pyrvue npasonopanku
afanTupYyT NoNIoXeHna KoHBeHUN K perno-
HanbHOMY 3akoHogaTenbcTBY. Hanpumep, Be-
nnkobpuTtaHuAa (4o Havyana npouenypbl Brexit)
cpenana oroBopky K cT. 39.7 KouseHuun 2010 T.
0 TpexyieTHeM cpoke yBegomneHusa QoHpga o npe-
TEH3MAX MO KOMMEHcaUumn: 6pUTaHCKOe 3aKOHO-
JaTenbCTBO NpefycMaTpmrBaeT, YTo ctatba 39.7
KoHBeHuumn 2010 ., B KOTOPOW rOBOPUTCA O TPEX-
neTHeM yBe4OMJIEHUU, He ByaeT NPUMEHATHCA
B OTHOLUIEHUW Nt06Oro UCKa, KOTOPbIN NoagnagaeT
nog pgencreme PernamenTa EC 44/2001 o opuc-
OVKUMW N NPU3HAHUN U UCNONTHEHUN cyaeBHbIX



peLueHunin no rpaxkgaHckum genam?’. Takmm obpa-
30M, B OTHOLIeHUN genctema KonseHumm 2010 T.
B rocyfapcteax — uneHax EC ysegomneHus 6ynet
HeJoCTaTOUYHO U UCK JoJiXeH 6yneT nofjaBaTb-
ca npotus QoHAa BO nlbexKaHme TpexneTHero
OorpaHmyeHus.

C npakTnyeckom ToUKN 3peHnAa KoHBeHUnA
2010 r. He MOXKeT pewnTb Npobnemy 3arpas-
HEeHMA MOpPA OMaCHbIMK BelwecTBaMn U Agamu
MOJSIHOCTbIO, MOCKOJbKY 3Ta Npobrnema cBA3aHa
C pa3nunyHbiMn GaKkTopamu: BANAHNE KPYMHbIX
NPOMBbILWIEHHbIX MOHOMONNCTOB, OypHOe pa3-
BUTME CEeNbCKOro X03AMCTBa, COPOC 0TXOO0B
N BPYrX UCTOYHUKOB 3arpA3HEHNA B MUPOBO
oKeaH. [ina peweHna npobnembl 3arpAsHeHNs
MOpA BpeAHbIMWN BelweCcTBaMN NO-NMpexHeMy
Heo6XoAMMO MPUHUMATb KOMMJIEKCHblE Mepbl
Ha MeXJyHapoOHOM, HaLNOHaNbHOM U peruno-
HallbHOM YPOBHAX, YUnTbiBaTb MHOroobpasue
BMAOB rpy3oB, NepeBo3nMbIX No mopto. bonee
Toro, KoHeeHuuna 2010 r. TpebyeT 3HAUMTENbHbIX
3aTpaT CO CTOPOHbI rOCYAapCTB-YYaCTHUKOB ANA
ee peanusaunn n obecneyeHmna KOHTPONA 3a Bbl-
NosIHEHUEM ee NonoXeHun. Mpu 3Tom He BCe ro-
Cy#apCTBa-y4aCTHUKM MOTYT 06ecneunTb focTa-
TOYHOEe GMHAHCUPOBAHWNE AJIA BbINMONIHEHWA 005~
3aTenbcTB. KoHBeHUMA 2010 r. Tak»Ke He npea-
ycMaTpuBaeT AOCTaTOYHOrO KonmyecTtsa mep
AnA 60pb6bl € 3arpA3HeHEM MOpen BpeaHbIMU
BellecTBamu. Hanpumep, oHa He yCcTaHaBMBa-
eT KeCTKUX OrpaHNYEeHNN Ha UCNONb30BaHue
onpefeneHHbIX BewecTs, KOTOpble MOTYT 6bITb
BpeLHbIMM A1 MOPCKOW Cpeabl®?,

HecmoTpAa Ha pAfd CNOXKHOCTEN, CBA3AHHbIX
co BctynneHvem KonseHunm 2010 r. B cuny, OHa
TeM He MeHee ByaeT cnocob6CTBOBaTb YKPENIeHMHO
MEXKAYHaPOAHOro COTPYAHNYECTBA 1 COTNIacoBaH-
HOCTV IeNCTBUIA B 061aCTV 3aLUTbl MOPCKOW Cpe-
Abl 1 60pbObI C 3arpA3HeHneM BpeHbIMA Belle-
CTBaMW. ITO YNyYLINT COCTOAHNE MOPCKOW Cpefpbl
1 obecneynT yCTONUYMBOE Pa3BUTIE MUPOBOTO CO-
obuecTsa.

21 Baatz Y. Op.cit. P.414.

2 Hanpumep, B KoHBeHUMM 2010 . He NpeaycMOTpeHo npa-
BOBOE PEryNMpoBaHue 4fif 3arpA3HEHNI PaMOaKTVBHbI-
MU BellecTBamy (paarioakTVBHbIE U30TONMbI), TOKCUYHbI-
MU MeTanamu, BpeAHbIMIU razamu, nectuymaamm, dap-
MaLeBTUYEeCKUMYM NpenapaTtamu, a TakxKe BeLecTBamu,
KOTOpble MOTryT 06pa30BbIBaTbCs B pe3yfbTaTe pasniny-
HbIX MPOMBILLIEHHBIX NPOLLeccoB. Kpome Toro, cyLecTBy-
10T AUCKYCCUM MO MOBOAY OTHECEHNA YINA K BPe4HbIM Be-
LecTBam.

Il. CTATbU

AHanus oteyecTBeHHOI cyge6Hom
NPaKTUKN, NOCBALLEHHOW 3arpA3HeHNI0
MOpSA BpeAHbIMM BelecTBaMmm.
MepcnekTusbl gencrena MexgyHapogHon
KOHBeHL N 06 OTBETCTBEHHOCTU

1 KOMMNeHcauum 3a yuiep6 B cBA3N

C NepeBO3KOI MOpPEeM ONnacHbIX N BpeAHbIX
BewectsB 2010 r. Ha TeppuTopuUNn
Poccuinckon Qepepauyun

HauunHasa ¢ 1999 r. B poccuiickoe npaBo GpaKkTu-
yecKkun ObI MHKOPMNOPUPOBaHbl HOPMbl KOHBEH-
uum 1996 ., NOCKONbKY NPUHATBIN Toraa KTM PO,
NOMKMO NpoYero, cogep»an rnasy 19, noceALLeH-
HY0 OTBETCTBEHHOCTU 3a yLep6 B CBA3M C MOPCKOWA
nepeBO3KON OMACHbIX U BPeAHbIX BewecTs. [JaHHan
rnaBa no cofep»kaHunio oueHb 65n3Ka K KoHBeHUMK
1996 .

Tem He MeHee, HeCMOTpPA Ha b6onee yem aBag-
uaTuneTHee NPUCYTCTBUE B POCCUNCKOM NPaBo-
nopagke, rnasa 19 KTM PO He nonyuuna 3Hauu-
TENbHOrO MPUMEHEHUS B OTEYECTBEHHON Cyaeb-
HOW NpaKTuKe. B OTKpbITOM AOCTYNe HaxodAaTcA
HemMHorum 6onee 30 cynebHbIX akTOB, B KOTOPbIX
CyAbl CCbINAOTCA Ha HOPMbI M. 19 Kogekca. M3 Hux
HEenoCcpeaCTBEHHO BOMPOCAaM OTBETCTBEHHOCTU
cypoBnagenbLes 3a yuwep6, NPUYMHEHHbIV B CBSA-
31 C NepeBO3KOM OMacHbIX U BPeAHbIX BELEeCTB,
MOCBALLEHbl €4NHNYHbIE peweHna. Kpome Toro,
onpepeneHHasa NpakTuka CyIoXKnaacb B BONpPOCax
CTpaxoBaHUA OTBETCTBEHHOCTW CyAoBnagenbLa
no AaHHoW rnase?.

BonbLMHCTBO CyfeOHbIX aKTOB, pa3peLualoLmx
Cropbl MO NPUBAEYEHNIO CYAOBaAeNbLa K OTBET-
CTBEHHOCTM Ha ocHoBaHUK . 19 KTM PO, He oTnu-
yatoTcA cynebHbIM MPaBOTBOPUYECTBOM U PACKPBITY-
€M MOJIOKEHNIN JAaHHOW MaBbl, @ KOHLEHTPUPYIOTCA
TONbKO Ha HEMOCPEeACTBEHHOM pa3peLlleHnn dpak-
TMYECKMX BOMPOCOB MO NpUBReYeHNo CyaoBna-
Jenbla K OTBETCTBEHHOCTU?. B aHHbIX peLleHnsx,

3 KopeKc ToproBoro mopennasaHusa Poccuiickoinn Oepepa-
uum ot 30 anpenda 1999 r. N2 81-03 // CINC «KoHcynbTaHT-
Mnoc».

24 Cm.: noctaHoBneHna ApbutpaxHoro cyga Ceepo-3a-
nagHoro okpyra ot 2 Hos6pa 2018 r. N ®07-12853/2018
no geny Ne A42-10501/2017; ApbutpaxkHoro cyfa Cese-
po-KaBka3sckoro okpyra ot 31 aerycta 2017 r. N2 ©08-
5790/2017 no peny N¢ A53-32879/2016.

% CMm.: nocTtaHoBneHne ApbuTpaxHoro cyga [anbHeBo-
CTOYHOrO OKpyra oT 28 AaHBapsa 2019 . N2 ®03-6140/2018
no geny N2 A51-10212/2016; pelweHre ApbuTpakHoro
cypna MNpumopckoro Kpasa ot 15 HoA6pA 2017 r. no geny
Ne A51-10315/2017.
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noMmmo npumeHeHus rn. 19 KTM PO, cynosna-
JenbLeB TakKe MPUBEKalOT K OTBETCTBEHHOCTH,
NCMOMb3yA NPUPOAOOXPAHHOE 3aKOHOAATENbCTBO
1 rnasy 59 K PO, nocBALLEHHYI0 OTBETCTBEHHOCTM
3a NPUYMHEHMEe BHEJOTOBOPHOIO Bpesa.

OcobbIli UHTEpeC NpeacTaBAseT NpaBoBas Mno-
3myma ApbutpaxHoro cyga Cesepo-3anagHoro
OKpyra, oTpaxeHHaA B MOCTaHOBNEHUM OT 23 fe-
Kabps 2022 r.* B paHHOM fene cygoBnagenew, ajis
BbIMOJIHEHMA PA3rpy304YHbIX Onepaumin u corna-
COBaHHOW 3anpaBKW TOMJIMBOM MPUBJIEK CYAHO-
3anpaBLlYMK 1 3aKNIOUYUI 4OroBop GYHKEPOBKMU.
B npouecce BbINONHEHWA OYHKEPOBOUHbIX paboT
npowu3soLuen pasnvBe TOMAVBa B akBAaTOPMIO NopTa.
Ona nukBngauum pasnuea cygoBnageney npu-
BNEeK KOMMNaHWI0, OCYLLeCTBUBLLYIO OTYNCTKY BOJ
OT 3arpA3HeHus, NOMHOCTbIO OMJIATUB ee YCIYTi.
3aTem cypoBnagenel obpatmaca ¢ UCKOM O BO3-
MeLleHUN yObITKOB B BUe 3aTpaT Ha onnaTy ycayr
Mo OTUYMCTKE aKBAaTOPUM OT 3arpA3HEHNA K KOM-
naHUK, ocyLecTBAABLUEN OYHKEPOBKY CyfdHa, Nno-
CKOJIbKY, MO MHEHWIO UCTLA, OYHKEPOBLYMK TaKKe
HeceT OTBETCTBEHHOCTb B CBA3M C MPON30LLIEeALLNM
pa3nueoM. [TpaBoBas NO3MLUUA NCTLA, NONOXKEHHaA
B OCHOBY MCKa, CTPOMNachb Ha TOM, YTO B NPUYMHe-
Hue yuwepba BOBNEYEHbI KaK CYAHO-OYHKEPOBLLVIK,
Tak 1 3anpasnaemoe cyaHo. Ctatba 336.4 KTM PO
Nno3BonsAeT Np13HaTb 060MX CyfoBNafenbLeB Co-
NNJAPHBIMY OTBETYMKAMU, e ywwepb oT 3arpas-
HEHUs HE MOKET ObITb Pa3yMHO Pa3fesieH Mexay
HUMWK. B cBOIO 0uepenb 3TO NO3BOAMNO Obl NCTLY
Kak cygoBnagesnbly, BO3MeCT/BLLEMY Bpef B NoJi-
HOM 06beme, Ha OCHOBaHUK noAn. 2 n. 2 cT. 325
'K PO TpeboBaTh B NOpsAAKe perpecca oT BTOPOro
CyAoBnafenbLa BO3MeLLeHMA NOMOBKHbI ONra.

Cyabl Tpex MHCTaHUM B JaHHOM fene BCTanu
Ha CTOPOHY OTBETUMKA, OTKa3aB B ncke. B vact-
HOCTW, CyAbl COOTHECN HOopMbI rnasbl 19.1 KTM
PO, nocBALeHHON OTBETCTBEHHOCTM 3a ywepb
OT 3arpA3HeHna GyHKepHbIM TOMIMBOM, C HOpMa-
My raebl 19 KTM PO, perynupytouiein cxofgHble
npaBooTHoweHunA. Ctatba 330 rn. 19 KTM PO
npegycMaTpurBaeT COMAAPHYI0 OTBETCTBEHHOCTb
CO6CTBEHHMKOB CY[l0B, BOBJIEUEHHbIX B MPUYMHE-
Hue yulep6a, TONIbKO MPW YCIOBMM, YTO OMacHble
1 BpefHble BELLECTBa NEPEBO3ATCA 060UMUN Cyaa-
mu. B cBoto ouepepp, ctatba 336.4 rn. 19.1 KTM PO
He cogep»<ana nofgobHoro ycnosus, TpeboBaBLLero

% TocTtaHoBneHne ApbuTpaxHoro cyna CeBepo-3anafHoro
oKpyra oT 23 filekabpsa 2022 r. Ne ®07-19078/2022 no geny
N2 A56-91171/2021.
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NnepeBO3KM UM Kak MUHUMYM HaXOXAeHWA TONn-
Ba Ha ABYX CyfaX, BOB/IeYEHHbIX B MHUUAEHT. [pun
3TOM B COOTBETCTBUW C NPeACTaBIEHHbIMY B Aene
[OoKa3aTeNlbCTBAMM B MOMEHT MHUMOEHTa TONu-
BO HaxoAWSIOCb TOMbKO Ha CyaHe nctua?’. Takxe
nprmMeyvaTenbHo, YTO, MOMUMO MPUMEHEHNA HOPM
POCCUINCKOro npa.a, Cyabl TakXe UCrnosib3oBanu
nonoxeHusa MexxgyHapoaHOW KOHBEHLMN NO npe-
JOTBpPALLEHNIO 3arpPA3HEHNA C CYAOB, UTO ABNAET-
CA faneKko He 4acToWM MPaKTUKOWM B POCCUNCKOM
npasonopsake.

* ¥ *

Taknm obpasom, 6eccnopHbim ocTaeTca paKT
TOro, UTo KOHBEHLIMA O 3arpA3HeHnn MopA Bpes-
HbiMu BelecTBamu 2010 r. fOSTXKHa BCTYMUTb B CUITY
C Lesbio 3aLMTbl MOPCKOW Cpedbl 1 NpefoTBpaLLe-
HUA 3arpA3HEHNA MUPOBOrO OKeaHa BpeHbIMM
BellecTBaMU, a Takke obecneyeHnsa KOMMeHca-
LuK 3a yuiep6b, HaHECEHHDIN B pe3ynbTaTe Takoro
3arpasHeHus. imea noteHuman gna ynyyleHuns
MexayHaponHom 60pb6bl € 3arpA3HeHnem mopen
BpeAHbIMM BeLecTBaMu, ee BnAHME 1 3pdeKTus-
HOCTb MO-MPEXHEMY 3aBUCAT OT yyacTnA JOCTa-

7 «AnennAuUMOHHbLIN CYA NPUMEHUN CUCTEMHOE TONKOBaA-
HKe, COOTHECA He TONbKO HOPMbl YKa3aHHOW rfaBbl MeX-
Zy coboln, HO Takxe C Hopmamu apyroi rasbl XIX Kopek-
ca ToproBoro MopennaBaHua Poccuiickoin ®epepauny,
MOCBSALLEHHOIN OTBETCTBEHHOCTH 3a yLepb B CBA3M C MOp-
CKOW NepeBO3KOW OMacHbIX 1 BPeAHbIX BewwecTs. B nyH-
kTe 1 ctatbyn 336.1 KTM P® ocHoBaHMeM OTBETCTBEHHO-
CTV ABNAETCA ylep6 OT 3arpA3HeHUs, NPUUNHEHHDI ByH-
KepHbIM TOMIMBOM, KOTOPOE HaXxoamMTcAa Ha 6opTy CyaHa
WX NCTOYHNKOM KOTOPOro ABnAeTcAa cyaHo. B rnase XIX
Kopekca Toprosoro mopennasaHusa Poccuiickoin Oepepa-
umnu, B ctatbe 330, NpAMO YKa3aHoO, YTo connpgapHasa oT-
BETCTBEHHOCTb COOCTBEHHWKOB ABYX U 6onee cyaoB Ha-
CTynaeT B cJiyyae NpUUnHeH A yuwepba B pesynbraTe UH-
LunIeHTa C BOBJleYeHUeM ABYX 1 bonee cyfnoB, Kaxaoe
13 KOTOPbIX NepPeBO3UT ONacHble U BpefHble BelecTBa.
OTO yKa3aHue NpAMO COOTHOCUTCA C MYHKTOM 1 cTaTbun 327
KTM P® o Tom, 4To OCHOBaHVEeM OTBETCTBEHHOCTM ABNA-
eTca ywep6, NpUUYMHEHHDBIV ONAacHbIMU Y BPeAHbIMU Be-
LecTBamy B CBA3M C MOPCKOW NepeBo3Kol Ux Ha 6opTy
cyfnHa. Micxopa n3 Takoro TonKoBaHMA Cyfamm nepBom
N anenfiALMOHHON MHCTAHUMI, B OTCYTCTBME AOKa3a-
TeNbCTB COrNacoBaHNA CTOPOHAMU MaKCUMaNbHOWM CKO-
pocTy 6YHKEpPOBKM, LOKa3aTeNIbCTB MPEBbILLEHNA CKOPO-
TV GYHKEPOBKM CO CTOPOHbI OTBETUMKA CAENaH BEPHbIN
BbIBOA, UTO MOCKOJIbKY B pacCMaTprBaeMoM cilyyae yuiepb
6blN1 HaHeceH BYHKePHbIM TOMJIMBOM, KOTOPOE HaXOAMIoCh
y>e B TaHKax CyfiHa UCTLa 1 UMeHHO cyaHo KomnaHuu sB-
NANOCb NCTOUYHVMKOM Pa3nUBLLErocs TOMMBA, @ OTHOCU-
MbIX 11 JOMYCTUMbIX JOKa3aTeNbCTB BUHbI CyiHa OTBETUMKA
B pa3nnBe TOM/MBA He MMeeTCA, CONmaapHasa OTBETCTBEH-
HOCTb CO CTOPOHbI OTBETUMKA OTCYTCTBYET».



TOYHOTrO KONIMYeCTBa rocyapcTB M MX FOTOBHOCTY
cobnogaTb nonoxeHua KonseHuum 2010 T.

Ha Ttepputopun Poccuiickonn Oegepaunn npu-
BefeHve B AencTBne KOHBEHUMM O 3arpA3HeHnn
Mops BpeaHbimu Belectsamn 2010 1. Takxe npea-
CTaB/IAETCA Ba)KHbIM, MOCKOJIbKY HECMOTPSA Ha He-
60nbLLOe KONMMYeCcTBO CNOPOB 13 rasbl 19 KTM

Il. CTATbU

PO, Tem He MeHee CyLLecTBYeT NOTPEOHOCTb B NpU-
BEAEHUN K eAnHO00pasnio CyLlecTByoLLen cyaed-
HOW NpaKTUKK, BblpaboTke MexaHN3MOB NpaBo-
NPUMEHEHNA, a TaKXXe NOABNEHNM BCTYNVBLUETO
B CMJTy MPABOBOro perynatopa ans 3GdeKTMBHOro
pa3peLueHnsa CNopoB, BO3SHMKAIOLMX U3 Pa3fiBOB
BPEAHbIX N AA0BUTLIX BELLECTB B MOpeE. B
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Zlata Nikolaeva,
Russian School of Private Law, Moscow

Convention on Hazardous

and Noxious Substances Pollution:
features and prospects for entry
into force

In 1996, a new legal regulator emerged on the international scene regarding the consequences of pollution
from ships carrying hazardous and noxious substances. This article analyses the articles of the 2010
Convention on Pollution by Noxious Substances, describing the prerequisites for its entry into force, as
well as as finding a compromise solution for entry into it by states that control sufficient tonnage of ships,
which nevertheless try by all means to slow down the process of its ratification The author has analysed
the provisions of the Convention on Pollution by Hazardous and Noxious Substances 2010 as well as
domestic judicial practice for the resolution of disputes arising in connection with marine pollution by
hazardous and noxious substances.

The number of ships carrying HNS cargoes is growing steadily with more than
200 million tonnes of chemicals traded annually by tankers and we have to recognize
that accidents can and do happen. | urge all States to follow the example set by
Norway and consider acceding to the HNS 2010 treaty as soon as possible, in order
to bring it into force.

Kitak Lim,
Secretary-General of the International Maritime Organisation

Pollution of the marine ocean by oil and chem- tal pollution processes’. Such regulators include,
icals has serious consequences for the ecosys- for example, the Convention for the Prevention
tem, as oil and chemicals not only destroy its flora

and fauna, changing the food chain links of the ' Today there are regulations designed to protect the
marine ecosystem, but also significantly affect hu- environment, both nationally and internationally. Many
man health and global climate change. In the last national systems include pollution acts, such as the

. Norwegian Pollution Act of 13 March 1981 no. 6, For more
50-60 years, an entirely new array of regulatory information, see, for example, the Norwegian Pollution Act

legal acts has developed to control environmen- of 13 March 1981 no. 6. Falkanger T, Bull H.J,, Brautaset L.
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of Oil Pollution of the Sea 1954, the International
Convention for Intervention on the High Seas in
Cases of Accidents Resulting in Qil Pollution 1969,
the International Convention for the Prevention of
Pollution from Ships (MARPOL) 1978 and others.

However, the annual increase in the total vol-
ume of cargo transported by sea, including the
growing segment of containerised and pack-
aged cargo, which UNCTAD estimates to grow by
3.2 % to 11 billion tonnes in 20222, coupled with
a 12 per cent increase between 2003 and 2022
in the amount of chemicals entering the world’s
oceans?®, shows that the global community has still
not addressed the problem of harmful substances
polluting the world’s oceans from both practical
and legal perspectives. At the same time, harm-
ful and poisonous substances on board ships can
cause damage to both shipowners and the environ-
ment. For example, in February 2004, the Norwe-
gian tanker BOW MARINER, carrying 11,000 tonnes
of ethanol, exploded and sank in the vicinity of the
east coast of the United States, killing 21 members
of the ship’s crew and exposing the chemicals be-
ing transported to the ocean®. Subsequently, the
increasing number of accidents at sea involving the
transport of harmful and toxic substances would
lead Norway to be among the first countries to rati-
fy the 2010 Convention on Hazardous and Noxious
Substances Pollution®.

In 1996, the International Maritime Organisation
adopted the International Convention on Liability
and Compensation for Damage in Connection with
the Carriage of Hazardous and Noxious Substances
by Sea (the “1996 Convention”), which sought to
establish the liability of carriers and shipowners
for costs associated with spill incidents involving
substances, although different in nature from oil,
that are nonetheless destructive to the ecosystem.

However, the 1996 Convention did not enter
into force due to the provisions of Article 46(1)(a)
of the 1996 Convention, whereby “at least twelve
States, including four States, each of which has

Scandinavian Maritime Law: The Norwegian Perspective.
4th ed. Oslo: Univeritetsforlaget, 2020. P. 231-232.

2 Review of Maritime Transport 2022, United Nations,
UNCTAD/RMT/2022.P. 3.

3 How Does Chemical Pollution Affect the Ocean? // https://
www.azocleantech.com/article.aspx?ArticlelD=1624

4 Falkanger T, Bull H.J., Brautaset L. Op. cit. P. 255.

> Between 2002 and 2010, 192 claims for damages resulting
from spills of harmful and poisonous substances were filed
in Norway. Falkanger T., Bull H.J., Brautaset L. Op. cit. P. 255.

Il. ARTICLES

a fleet of at least 2 million gross tonnage, have
expressed their consent to be bound by the Con-
vention”®. In addition, discussions also revolved
around the 1996 Convention’s compensation for
damage and fund provisions, which were largely
modelled on the 1992 International Oil Pollution
Compensation Fund and provided for a two-tier
system expressing the joint liability of the shipown-
er (first tier) and traders (second tier)’. However, the
chosen fund model did not fulfil the purpose of the
Convention because, unlike the 1992 Convention
1992, where liability and the fund regulated only
oil accidents, the Convention of 1996 was to reg-
ulate relations related to trade in hazardous and
noxious substances, under which some 6,000 types
of cargoes were covered®. In other words, the un-
clear regulation of liability and compensation for
pollution by harmful substances, together with
the lack of consensus in the international arena
on the mechanism of operation of the Convention
as a whole, were the reasons for the need to amend
the 1996 Convention.

A new attempt to bring the Hazardous and Nox-
ious Substances Pollution Convention into force
was the adoption of its Protocol in 2010, resulting
in the Hazardous and Noxious Substances Pollution
Convention, 2010 (hereinafter “the 2010 Conven-
tion”). It also had a high barrier to entry into force
in the form of a requirement for ratification or ac-
cession by at least 15 states, which together must
control at least 50% of the world’s ship tonnage.
In 2017, the Convention was ratified by Norway,
followed by Canada, Turkey, Denmark, South Afri-
can Republic, whose combined ship tonnage was
less than 40% of the world’s tonnage, which was
insufficient for the Convention to enter into force.
It is therefore still necessary for the threshold of
States Parties to be met. The Convention will enter
into force 18 months after 12 States have ratified it,
4 of which will have to have at least 2 million ships
with a total tonnage of 2 million tonnes.

Thus, on the international arena there is a pros-
pect of a new valid legal regulator with regard to
the consequences of pollution from ships carrying
harmful and toxic substances. Further on we will
discuss the content of the articles of the 2010 Con-

¢ Electronic fund of legal and normative-technical
documents // https://docs.cntd.ru/document/901760504

7 BaatzY. Maritime law. 3" ed. Informa Law from Routledge,
2014. P.402-403.

& lbid. P. 403.
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vention on Pollution by Hazardous and Noxious
Substances, description of the prerequisites for its
entry into force and the search for a compromise
solution for accession of states controlling sufficient
tonnage of ships. In addition, the author also anal-
ysed the judicial practice of the Russian Federation
concerning the enforcement of the provisions of
the Code of Merchant Shipping in disputes arising
from pollution by harmful substances.

International Convention on Liability
and Compensation for Damage

in Connection with the Carriage

of Hazardous and Noxious Substances
by Sea, 2010: Main Provisions

The purpose of the 2010 International Conven-
tion on Liability and Compensation for Damage in
Connection with the Carriage of Hazardous and
Noxious Substances by Sea is to protect the ma-
rine environment and to provide adequate, prompt
and effective compensation for damage to persons
and property, to recover the costs of clean-up and
remediation measures, and to compensate for eco-
nomic loss resulting from the maritime transport of
hazardous and noxious substances®.

Although the 1996 Hazardous and Noxious Sub-
stances Pollution Convention is based on the same
principles as the successful 1969 Convention on
Civil Liability for Oil Pollution Damage and the 1992
International Oil Pollution Compensation Fund that
regulate oil spills from tankers: for example, not
extending the provisions of the conventions to war-
ships, public non-commercial vessels, providing
adequate insurance for possible damage caused by
an oil spill or discharge, or providing other financial
security'®. Nevertheless, the carriage of harmful and
poisonous substances is much more complex than
the trade in persistent oils, and the Legal Commit-
tee of the International Maritime Organization has
encountered problems that were not addressed in
the earlier oil pollution conventions'' . This thesis

° Art. 3,14 of the 2010 Convention (Consolidated text of the
International Convention on Liability and Compensation
for Damage in Connection with the Carriage of Hazardous
and Noxious Substances by Sea, 1996, and the Protocol of
2010 to the Convention // https://www.hnsconvention.
org/wp-content/uploads/2019/05/2010-HNS-Convention-
English.pdf).

% Falkanger T, Bull H.J., Brautaset L. Op. cit. P. 256.

" An Overview of the International Convention on Liability
and Compensation for Damage in connection with
the Carriage of Hazardous and Noxious Substances by
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explains the differences in the content of a number
of articles between the Convention on Civil Liability
for Qil Pollution Damage, the 1996 Convention and
the 2010 Convention, which will be analysed later
in this article.

The main content of the 1996 Convention is built
around the definition of the concepts: “hazardous
and noxious substances’, “shipowner’, “injured per-
son’, “damage’, etc.”? It establishes the general lia-
bility of the shipowner for damage caused by the
carriage of hazardous substances, and designates
maximum amounts, limiting liability to caps that
depend on the type of ship, the size of its cargo ca-
pacity. In general, the maximum amount of compen-
sation is up to 250 million estimated Special Drawing
Rights units per occurrence'®. However, for vessels
with a cargo capacity of less than 5,000 tonnes, the
maximum amount of compensation may be reduced
to 100 million Special Drawing Rights. In addition, in
some cases, the maximum amount of compensation
may be increased to 750 million Special Drawing
Rights if the incident resulted in massive pollution
of the marine environment.

The Convention provides for no-fault (strict) li-
ability of the shipowner by granting him various
exemptions'. In particular, on the basis of the
provisions of Art. 7(2) of the 2010 Convention, the
shipowner is exempted from liability if the damage
is caused by acts of war, public disturbances or nat-
ural phenomena of an exceptional, inevitable and
unavoidable character. Exemption is also provided
for cases of damage caused as a result of wilful acts
of third parties, acts of public authorities and for
situations when the shipper failed to provide infor-
mation to the shipowner about harmful cargoes,
which the latter did not know and should not have
known. Article 8 of the 2010 Convention also estab-
lishes the joint and several liability of two or more
shipowners, each of whose ships carries dangerous

Sea. 2010. P. 1 (https://www.hnsconvention.org/the-
convention/).

2. The definitions are contained in Article 1 of the 2010
Convention.

13 Special rights are an international currency used for
settlement in international transactions and compensation
in the event of environmental disasters. One special right
per unit of currency is equivalent to a certain amount of
national currency, which depends on exchange rates. Thus,
the amount of compensation under the 2010 Harmful
Substances Pollution Convention is expressed in SDRW
and can be converted into national currency at the current
exchange rate.

4 Baatz Y. Op. cit. P. 407.



substances, provided that both ships were involved
in the incident and the entire damage cannot be
reasonably divided between them.

The 2010 Convention also sets time limits for
claiming compensation and describes two levels of
insurance for the shipowner: the first level is cov-
ered by compulsory insurance for shipowners who
will be able to limit their liability, it is compulsory
for all ships carrying hazardous and noxious sub-
stances. Articles 9, 10 of the 2010 Convention set
the minimum amount of insurance per ship at level
1 of insurance is 100 million special rights (about
130 million USD™). The second tier is used when
the sum insured does not cover the incident or is
insufficient to meet the claim, the compensation
of the second tier will be paid from a special fund.
The second tier is optional and non-mandatory, but
may be provided for by the national legislation of
the convention’s member countries. The maximum
amount of insurance per vessel is 250 million spe-
cial rights (about 325 million USD'¢). The formation
of an additional level of insurance can be done in
different ways, depending on national legislation.
For example, in some countries, an additional level
of insurance may be provided through an addition-
al premium payment to be made by shipowners.
In other countries, the additional level of insurance
may be provided from public funds or from a fund
created from shipowners’ contributions.

The Compensation Fund, established by Art. 13
of the 2010 Convention, provides for compensa-
tion in cases where either the damage exceeds
the owner’s limit of liability, or the owner and its
insurer are financially unable to cover its share of
liability, or the owner is exempted from liability
under the 2010 Convention'. At the same time, the
2010 Convention specifies the maximum amount
of compensation a shipowner may pay, depending
on the amount of damage, and expands the range
of persons entitled to compensation to include en-
vironmental organisations and public authorities'.

In addition, the 2010 Convention provides for
sanctions for states that do not comply with the
obligation to report on the importation of rele-
vant dangerous and noxious goods in the form of

> Asof 10.03.2023.
¢ Asof 10.03.2023.

7" These provisions are set out in Article 14.1 of the 2010
Convention.

'8 These provisions are set out in Articles 7, 8 of the 2010
Convention.

Il. ARTICLES

exclusion from participation in the compensation
fund until their reports are updated. This means
that, in the event of accidents, no payment from the
additional level of the compensation fund is avail-
able for vessels flying the flag of sanctioned States.

The text describes a procedure for the prompt
and efficient processing of compensation claims
and requires States parties to provide cargo reports
together with testimony to guarantee compliance
with the requirements of the Convention. The sub-
stantive jurisdiction of legal claims against the Con-
vention Fund is closely related to the substantive
jurisdiction of claims against the owner and its in-
surer. Article 39.1 of the 2010 Convention provides
that actions against the Fund are admissible only if
the court of a Contracting State is the competent
court for the action against the shipowner. At the
same time, there is no choice of jurisdiction to hear
disputes in respect of claims against the Fund if
a claim against the shipowner is already pending
before the competent court. In that case, the same
court has exclusive jurisdiction over claims against
the Fund for the same damage®.

Also of interest is the modification by the 2010
Protocol of the provisions of the 1996 Convention
regarding the reporting of imports of consign-
ments and their packaging. Article 21 of the 2010
Convention requires the actual consignee of the
consignments to report the import of the prod-
ucts and contribute to the fund on the same basis
as carriers of all other shipments of harmful and
hazardous substances. This obligation can be con-
tractually shifted to another party, but if that party
fails to fulfil the obligation, the actual consignee
must ultimately pay the contribution?'. The 2010
Convention provides an exemption from contribu-
tions to the fund for shipments in packaged form.
As a result of this provision, recipients of all other
cargoes will pay contributions to cover damage

9 Art. 21bis of the 2010 Convention.
20 Art. 39.1 and 39.2 of the 2010 Convention.

2 Packaged shipments of harmful and hazardous substances
are difficult to trace and their consignees are difficult to
identify. In the original 1996 Convention, recipients of
these consignments were required to contribute to the
fund on the same basis as all other payees, but attempts to
establish a reporting system for such consignments have
not been successful. These cargoes may be carried by
combined transport and the recipients may not be present
at the time of discharge from the ship carrying the cargo;
the cargo may be sent onwards by rail or road and may
even end up in a country other than the one where it was
discharged from the ship.

o7



MOPCKOE NMPABO | MARITIME LAW | 1 = 2024

caused by packaged cargoes. To compensate for
this, the first level of compensation to shipowners
has been increased by 15 % for incidents involving
packed cargo.

The 2010 Hazardous and Noxious
Substances Pollution Convention:
prospects for entry into force

There is little doubt that the 2010 Convention
on Pollution by Noxious Substances was adopted
to strengthen international measures to prevent
pollution of the marine environment and to provide
compensation for damage caused by such pollu-
tion. According to the content of the 2010 Conven-
tion, States Parties are obliged to take measures
to prevent pollution of the marine environment
resulting from the discharge of harmful substances
from ships, and to provide compensation for dam-
age caused by such pollution?2.

As illustrated above, the 2010 Convention, as
a legal regulator, provides for measures to prevent
pollution of the marine environment from the es-
cape of harmful substances from ships, including
requirements for ship design and equipment, crew
training and ship control, and also contains provi-
sions on the liability of shipowners and Contracting
States as control measures for the implementation
of its provisions and sanctions for breaches of those
provisions.

The prerequisites for an international regime
based on the proven system of international com-
pensation conventions have begun to emerge.
A detailed procedure for the administration of the
insurance fund will eventually bring control directly
under the authority of those States that are mem-
bers of the Convention, thereby greatly enhancing
its effectiveness. Among other things, national legal
regimes have already been provided with a model
of regulatory designs for harmful substances for
incorporation into domestic codes of merchant
shipping.

With regard to the process of incorporating the
provisions of the 2010 Convention into national
legislation, which began as early as the drafting
and negotiation of the text of the Convention in
1996, a number of legal orders have borrowed the
provisions without change, such as the Russian
Federation or Norway. In 1996, a number of legal
orders have borrowed the provisions without mod-

22 Art. 6 of the 2010 Convention.
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ification, such as the Russian Federation or Norway.
Other legal orders have adapted the provisions of
the Convention according to their regional legisla-
tion. For example, the UK (prior to the Brexit proce-
dure) made a reservation to Art. 39.7 of the 2010
Convention on the three-year period for notifying
the Fund of compensation claims: UK law provides
that Art. 39.7 of the 2010 Convention, which refers
to the three-year notification period, will not apply
in the UK to any claim that falls within the scope
of EC Regulation 44/2001 on jurisdiction and the
recognition and enforcement of judgments in civil
matters?. Thus, in relation to the operation of the
2010 Convention provision in EU Member States,
notice would not be sufficient and a claim would
have to be brought against the Fund to avoid the
three-year time limit.

From a practical point of view, the 2010 Conven-
tion cannot solve the problem of marine pollution
by hazardous substances and poisons completely,
as the problem is linked to various factors: includ-
ing the influence of large industrial monopolists,
the rapid development of agriculture, the dumping
of waste and other sources of pollution into the
world’s oceans. To address the problem of marine
pollution by harmful substances, it is still necessary
to take integrated measures at the international,
national and regional levels, taking into account
the diversity of types of cargo transported by sea.
Moreover, the 2010 Convention requires significant
expenditures on the part of States Parties to im-
plement and monitor its provisions. Not all States
Parties can provide sufficient funding to fulfil their
obligations. The 2010 Convention also fails to pro-
vide sufficient measures to combat harmful marine
pollution. For example, it does not set strict limits
on the use of certain substances that may be harm-
ful to the marine environment?,

Despite a number of challenges associated
with the entry into force of the 2010 Convention,
it will nevertheless contribute to the strengthen-
ing of international co-operation and coherence
in the protection of the marine environment and
the control of harmful substances. This will im-

3 BaatzY.Op.cit. P.414.

2 For example, the Convention does not provide legal
regulation for pollution by radioactive substances
(radioactive isotopes), toxic metals, noxious gases,
pesticides, pharmaceuticals, and substances that may be
generated by various industrial processes. In addition,
there are debates regarding the categorisation of coal as
a hazardous substance.



prove the state of the marine environment and
ensure the sustainable development of the global
community.

Analysis of domestic judicial practice on
marine pollution by harmful substances.
Prospects of the 2010 Convention on
Pollution by Hazardous and Noxious
Substances on the territory of the Russian
Federation

Since 1999, the Russian law has actually incor-
porated the norms of the 1996 Convention, since
the Code of Merchant Shipping of the Russian Fed-
eration of 30.04.1999 No. 81-FZ (hereinafter - the
“MSC RF”), adopted in that year, contained, among
other things, Chapter 19, devoted to liability for
damage in connection with the maritime transport
of hazardous and harmful substances. This chapter
is very close in its content to the 1996 Convention.

Nevertheless, despite its presence in the Russian
legal order for more than twenty years, Chapter 19
of the MSC RF has not distinguished itself in the do-
mestic judicial practice. Just over thirty judicial acts
in which courts refer to the norms of Chapter 19 are
publicly available. Of these, only a few judgements
directly address the issues of shipowners'’ liability
for damage caused in connection with the carriage
of hazardous and harmful substances. Besides, cer-
tain practice has been developed in the issues of
shipowner’s liability insurance under this Chapter®.

The majority of judicial acts resolving disputes
on bringing the shipowner to liability on the basis
of Chapter 19 of the MSC RF are not distinguished
by judicial law-making and disclosure of the pro-
visions of Chapter 19 of the MSC RF, but focus only
on direct resolution of factual issues on bringing
the shipowner to liability®. In these decisions, in
addition to applying the norms of Chapter 19,
shipowners are also held liable using the norms of
environmental legislation and Chapter 59 of the
Civil Code of the Russian Federation, dedicated to
liability for non-contractual damage.

2> Resolution of the Arbitration Court of the North-Western
District of 02.11.2018 No. F07-12853/2018 in case No. A42-
10501/2017; Resolution of the Arbitration Court of the
North Caucasus District of 31.08.2017 No. F08-5790/2017
in case No. A53-32879/2016.

26 Resolution of the Arbitration Court of the Far Eastern
District of 28.01.2019 No. F03-6140/2018 in case No. A51-
10212/2016; Decision of the Arbitration Court of Primorsky
Krai of 15.11.2017 in case No. A51-10315/2017.
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Of particular interest is the legal position of
the Arbitration Court of the North-West District,
reflected in the ruling of 23.12.2022%. In this case,
the shipowner engaged a refuelling vessel to per-
form unloading operations and agreed fueling and
concluded a bunkering contract. In the course of
bunkering operations there was a fuel spill into the
port water area. To clean up the spill, the shipowner
engaged a company that carried out water pollu-
tion treatment and paid for its services in full. The
shipowner then filed a claim for reimbursement of
losses in the form of expenses for the payment for
the services of cleaning the water area from pollu-
tion against the company that performed bunker-
ing of the vessel, since, according to the plaintiff,
the bunkererer is also liable in connection with the
spill. The plaintiff’s legal position underlying the
claim was based on the fact that both the bunker-
ing vessel and the vessel being fuelled were in-
volved in causing the damage. According to Article
336.4 of the MSC RF, this allows both shipowners to
be recognised as joint defendants if the pollution
damage cannot be reasonably divided between
them. In its turn, this would allow the plaintiff, as
a shipowner who compensated for the damage
in full, to claim half of the debt from the second
shipowner by way of recourse on the basis of sub-
paragraph 2, paragraph 2, article 325 of the Civil
Code of the Russian Federation.

The courts of three instances sided with the
defendant in this case, rejecting the claim. In par-
ticular, the courts correlated the rules of Chap-
ter 19.1 of the MSC RF, which deals with liability for
damage caused by bunker fuel pollution, with the
rules of Chapter 19 of the MSC RF, which regulates
similar legal relations. The norms of Article 330 of
Chapter 19 of the MSC RF provide for joint and
several liability of the owners of the vessels in-
volved in causing damage only if dangerous and
harmful substances are transported by both ves-
sels. In turn, Art. 336.4 of Chapter 19.1 of the MSC
RF did not contain any such condition requiring
that fuel be transported or at least found on the
two vessels involved in the incident. Moreover,
according to the evidence presented in the case,
at the time of the incident the fuel was only on
the plaintiff's vessel?®. It is also noteworthy that in

27 Resolution of the Arbitration Court of the North-Western
District of 23.12.2022 No. F07-19078/2022 in the case
No. A56-91171/2021.

% “The Court of Appeal applied a systematic interpretation,
correlating not only the rules of the said chapter among
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addition to applying Russian law, the courts also
used the provisions of the International Conven-
tion for the Prevention of Pollution from Ships

themselves, but also with the rules of another Chapter
XIX of the Code of Merchant Shipping of the Russian
Federation, devoted to liability for damage in connection
with maritime carriage of hazardous and harmful
substances. In article 33636.1 (1) of the MSC RF, the basis
of liability is damage from pollution caused by bunker fuel
on board the vessel or the source of which is the vessel.
In Chapter XIX of the Code of Merchant Shipping of the
Russian Federation, article 330 of the MSC RF expressly
states that joint and several liability of the owners of two
or more ships occurs in the event of damage caused by
an incident involving two or more ships, each of which
carries hazardous and harmful substances. This instruction
directly correlates with paragraph 1 of article 327 of the
MSC RF, which states that the basis of liability is the
damage caused by dangerous and harmful substances
in connection with their maritime carriage on board the
vessel. Based on such interpretation the courts of the first
and appellate instances, in the absence of evidence of the
parties’ agreement on the maximum bunkering speed,
evidence of the defendant’s exceeding the bunkering
speed, made a correct conclusion that since in the case
in question the damage was caused by bunker fuel,
which was already in the tanks of the plaintiff’s vessel,
and it was the Company’s vessel that was the source of
the spilled fuel, and there is no relative and admissible
evidence of the defendant’s vessel’s guilt in the fuel spill,
joint and several liability with the plaintiff's vessel, and the
Company’s vessel was the source of the spilled fuel”.
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(MARPOL) of 1973, which is not a common prac-
tice in the Russian legal order.

* ¥ ¥

Thus, the 2010 Convention on Marine Pollution
by Hazardous and Noxious Substances should en-
ter into force to protect the marine environment
and prevent the pollution of the world’s oceans by
harmful substances, as well as to provide compen-
sation for damage caused by such pollution. While
it has the potential to improve the international
fight against harmful marine pollution, its impact
and effectiveness remain dependent on the par-
ticipation of a sufficient number of States and their
willingness to comply with the provisions of the
2010 Convention.

On the territory of the Russian Federation, the
enactment of the Convention on Marine Pollution
by Hazardous and Noxious Substances of 2010 also
seems important, because despite the small num-
ber of disputes under Chapter 19 of the MSC RF,
there is nevertheless a need to bring to uniformity
the existing judicial practice, to develop enforce-
ment mechanisms, as well as the emergence of an
enacted legal regulator for the effective resolution
of disputes arising from spills of harmful and toxic
substances at sea.
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bynat Kapumos,

MBaH Ko6ueHko,
NAVICUS.LAW, CaHkT-TeTepbypr

LLM, HayuHbin coTpyaHuk LieHTpa mopckoro npasa, HaunoHanbHbIn yHuBepcuteT CuHranypa

Pykosoacteo ®oHaos IOPC
no npeAbABNEHUNI0 NCKOB
N3 pa3snnMBoB HePTW.
[NepeBoA Ha pYCCKUU A3bIK

Mpepucnosune

PaboTa Hag HacToAWMUM NepeBOAOM Havanacb
B 2021 rofy, ogHako 6bina npepsaHa 1 BO30O6HOB-
neHa nuwb B KoHue 2022 — Havyane 2023 rT. 3a 310
BpeMsA Ha cante QoHgos IOPC 6binn onybnmko-
BaHbl NepeBobl PYKOBOACTBA NO NpeabABEHUIO
nckos (Claims Manual) n aByx apyrmx pykoBoacTs
Ha PYCCKUI A3bIK, BbINMOMHEHHbIE NPV NOAAEPK-
ke PervioHanbHOWM MHMLMATUBBI MO obecneyeHunto
rOTOBHOCTM K INKBUAALUN NOCeACTBUN aBapuii-
HbIX pPa3nnBoB HedpTU (Kacnuinckoe mope — YepHoe

mope - LleHTpanbHasa EBpasusa) u MNporpammel OOH
no oKpy»katower cpege (OHEM)'.

B TO ke BpeMs yKa3aHHbI nepeBog PykoBog-
CTBa NO NpeabABNEHNIO UCKOB CTPaZaeT MHOXe-
CTBOM OLUMOOK 1 HETOUYHOCTEN KaK C TOUKM 3peHMs
PYCCKOro NUTEPATYPHOrO A3bIKa, Tak U MO CYLLECTBY.
HekoTopble GpopMynMpoBKKU NepeBoaa He COOT-
BETCTBYIOT 0drLNanbHOMY TeKCTY NpodunbHbIX

' IOPC FUNDS | Other publications // https://iopcfunds.
org/publications/other-publications. B camux nepesopax
IOHEI He ynomunHaeTcA.
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MeXAYyHapPOAHbIX KOHBEHLMI Ha PYCCKOM fA3blKe
N COOTBETCTBYIOLMM MONOXEHUAM POCCUNCKOrO
Kogekca ToproBoro MopennaBaHus.

Hanpumep, KpUTUYHBIM NpeacTaBnaeTca nc-
nosib3oBaHVe nepeBogUYMKaMy TepMUHA «Cy[10B-
nageney» B OTHOWEHUWN Nu1La, KOTOpoe HeceT
OTBETCTBEHHOCTb B pamMKax KOHBeHLWUM O rpax-
JaHCcKon oTBeTcTBeHHOCTM 1992 r.2 (KIO 1992 r.;
cm. naparpad 1.1.2 nepesoga v panee). Hecmotps
Ha MCMoNib30BaHMe OBYCMbICIEHHOrO TePMMHA
“shipowner” B opurnHanbHom Tekcte PykoBoa-
CTBa, B CAMOM €ro Hayasne NOoACHAETCA, YTO OTBeT-
CTBEHHbIM MO KOHBEHUUM NULOM ABNAETCA 3ape-
TMCTPUPOBAHHBINA COBCTBEHHUK CyAHA. IMEHHO
coOCTBEeHHMK cyfHa 0603HavaeTca fanee B aHrnii-
ckom TeKkcTe PykoBogcTBa Kak “shipowner”. C yye-
TOM HEO[HO3HAUYHOCTN MOHATUA «CyAdOBNageneL»
B POCCMIACKOM NpaBoBoMm noje (cMm. cT. 8 KTM PO)
1 NPUHMMan BO BHMMaHMe TekcT KO 1992 ./ KTM
PO (cT. 316-325) 6onee npaBUSIbHbIM Ka)eTca uUc-
MoJib30BaTb TEPMUH «COOCTBEHHMK CyfiHa», a He
«cypoBnageneuy». ObpaTtHoe TakKe NPMBOAUNO
6bl K CMeLLeHMI0 CYLeCcTBEHHO pa3/inyaoLmxcsa
PEXMMOB OTBETCTBEHHOCTN B pamKkax KIO 1992 r.
1 byHkepHoOM KoHBeHUUN 2001 r.2

HemanoBakHO 1 TO, HACKONIbKO KOPPEKTHbIM
1 yBOOHbIM ABNAETCA NepeBOA ANA NCMONb30BaHUA
POCCMCKUMM CyAamu, OPUCTamK, OTpacieBbIMU
paboTHMKaMM 1 OPYrMU 3aUHTEPEeCcOBaHHbIMM
nuuamu. B aTom cBeTe He coBceM yaauHbIMK Che-
AyeT Np13HaTb MHOTME NIeKCUYeCKne KOHCTPYKL MM
nmetwouieroca nepesoga. Cioga BXogAT N «Mepbl,
pacxofbl nnu TpeboBaHNA, KOTOPbIE MOTYT NpPeTeH-

2 TpoTokon 1992 r. 06 n3meHeHn MexxayHapOAHOIN KOH-
BEHLIMU O rpa)KaHCKO OTBETCTBEHHOCTH 3a yLiepb oT 3a-
rpasHeHns HedTbio 1969 r. MoanucaH B r. JToHAOHe 27 Ho-
A6pa 1992 r. // CMNC «KoHcynbTaHTIn0C».

3 MexpyHapo[Has KOHBEHLA O rpaXkAaHCKON OTBETCTBEH-
HOCTY 3a yuiep6 OT 3arps3HeHnsa GYHKEPHbIM TOMIVIBOM.
3akntoyeHa B r. JloHgoHe 23 mapTa 2001 r. // CMNC «Kor-
cynbTantlnoCy.
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[OBaTb Ha NonyyeHne KomneHcauum» (nap. 1.1.8,
3.1.14,3.4.1 n gp.), n «<TpeboBaHUsA, KOTOpPbIe OOJXK-
Hbl ObITb NPeACTaBeHbl MOCTaTeNHO» (Nap. 3.6.12),
N «XMIMWUYECKUI aHanmn3 Ha NpuBKycC HebTn» (Nap.
3.3.10), u MHOIMe gpyrue.

Henb3a He oTmeTuTb, 4TO PyKOBOACTBO
Nno NpeabABAEHNI0 NCKOB YXe NOoy4Ynno CBOeo-
6pa3Hoe NpuU3HaHMe B POCCUMICKOW nuTepaType.
Tak, B.A. MegH/KOB B CBOEM KOMMEHTapUn K CT. 316
KTM PO B 3HaunTenbHOM 06beme nepeckasbiBaeT
(BO MHOroM AOC/IOBHO) NONOXeHnA PykoBoacTBa —
npaeaa, 6e3 Kakom-nnbo CCblKN Ha TakoBoe*.
B uacTHOCTK, 06 3TOM rOBOPUT CPaBHEHME TEKCTA
cnepytowmx naparpadoB KOMMeHTapus 1 PykoBog-
CTBa COOTBETCTBEHHO:

« 8nl1h5.0;

« 913.1.1-3.1.3,3.1.5-3.1.6,3.1.11, 3.1.13;
« 10n3.1.15;

« 111n3.1.12

« 121n3.2.0;

« 131n14.12

« 14n3.1.14;

« 161 1.4.8-1.4.9,3.3.1,3.3.4,3.4.4,3.3.11/3.4.5;
« 171n35.7;
« 1813.3.9-3.3.10°

XoueTtca HafeATbCA, YTO HACTOALUN NepPeBOL,
6yneTt cnocobCTBOBaTb LMPOKOMY MCMOSb30BaHUIO
PykoBoacTBa B pOCCMIACKOW MPaBONpPUMEHUTENb-
HOW NPaKTUKe 1 JOKTPUHE. B

UsaH KobyeHKo

4 KommeHTapuii k Kogekcy ToproBoro MmopennasaHusa Poc-
cuinckon Oepepauymun. 2-e n3g., UCNp. 1 gon. / nog peg.
I.T. MiBaHoBa. M.: Cnapk, 2005. C. 598 n fanee (aBTop KOM-
meHTapusa K rnase XVIII - B.A. MegHuKoB).

5 Cp.: Mlsaros Il TlpaBOBOE perynmpoBaHne MOPCKOro Cy-
noxopncTea B Poccuickon Oepepaumn. 2-e nsg., nepepad.
n pon. M.: Mopckue Bectn Poccuu, 2009. C. 398 1 panee,
roe Jaetcs CCbUiKa — NyCTb Y JOBOJMIbHO abCTPaKTHasA —
Ha opgobpeHHble B 1995 T. KpuTepuy JONMYCTUMOCTY Tpe-
60BaHWI 13 Pa3NNBOB HedGTU.
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The IOPC Funds’ Claims Manual.
Translation into the Russian language

Foreword

Work on this translation began in 2021 but was
suspended and only resumed in late 2022 - early
2023. In the meantime, translations of the Claims
Manual and two other guidelines were published
on the IOPC Funds' website in cooperation with the
Oil Spill Preparedness Regional Initiative (OSPRI)
and the UN Environment Programme (UNEP)".

At the same time, the above translation of the
Claims Manual contains numerous errors and in-
accuracies, both in terms of the Russian literary
language and on its merits. Some phrases of the
translation do not correspond to the official text of
the relevant international conventions in Russian

and the according provisions of the Russian Mer-
chant Shipping Code.

For example, it seems critical that the term
«cypgoBnageneyy is used in relation to the party
liable under the 1992 Civil Liability Convention?
(CLC 1992; see § 1.1.2 ff. of the translation). De-
spite the fact that the ambiguous term “shipown-
er”is exploited in the original text of the Manual, it
is explained at the outset that the party liable un-
der the Convention is the registered owner of the
vessel. It is the registered owner of the ship that
is referred to further on in the English language
text of the Manual as the “shipowner”. Consider-
ing the ambiguity of the term «cygoBnageneuy in
Russian law (see Art. 8 of the Russian MSC), and

' IOPC FUNDS | Other publications // https://iopcfunds.
org/publications/other-publications. The UNEP is not
mentioned in the text of the translations.

2 Protocol of 1992 to amend the International Convention
on Civil Liability for Oil Pollution Damage, 1969.
27 November 1992.

63



MOPCKOE NMPABO | MARITIME LAW | 1 = 2024

taking into account the text of the CLC 1992 /
Russian MSC (Articles 316-325), it seems more
appropriate to use the term «cO6CTBEHHUK CyaHa»
(“registered owner”) rather than «cygosnageneu»
(which, in the context of Russian legal terminol-
0ogy, can mean any entity who operates a ship in
its own name, whether it is the owner of the ship
or exploits the ship on some other legal basis).
Otherwise, the substantially different liability re-
gimes under the 1992 CLC and the 2001 Bunkers
Convention would be confused?.

Itis also important to ensure that the translation
is correct and appropriate for use by Russian courts,
lawyers, industry professionals and other interested
parties. In this light, many of the lexical construc-
tions used in the previously published translation
are not quite adequate. Unfortunately, the accord-
ing examples would only be understandable to
readers who speak Russian.

It should be noted that the Claims Manual
has already received a kind of recognition in the
Russian legal literature. For instance, V. Mednikov
recites (mostly verbatim) to a large extent the pro-
visions of the Manual in his commentary to Art.
316 of the Russian MSC - though without any ref-

® International Convention on Civil Liability for Bunker Oil
Pollution Damage. 23 March 2001.

b4

erence to the Manual itself*. In particular, it can be
seen when comparing the text of the following
paragraphs of the commentary and the Manual
accordingly:
« 8and1.5.1;
« 9and3.1.1-3.1.3,3.1.5-3.1.6, 3.1.11, 3.1.13;
« 10and3.1.15;
« T11and3.1.12;
« 12and3.2.1;
- 13and 1.4.12;
+ 14and3.1.14;
« 16and 1.4.8-14.9,3.3.1,3.34,3.44,3.3.11/3.4.5;
« 17and3.5.7;
« 18and 3.3.9-3.3.10°.

Hopefully, this translation will contribute to the
widespread use of the Manual by Russian courts
and legal scholars. =

Ivan Kobchenko

4 Commentary to the Merchant Shipping Code of the
Russian Federation. 2" ed., amended and supplemented /
ed. by G.G. Ivanov. Moscow: Spark, 2005. P. 598 ff. (author
of the commentary to Chapter XVIII - V.A. Mednikov).

> Compare with: Ivanov G.G. Legal Regulation of the
Shipping in the Russian Federation. 2" ed., revised and
supplemented. Moscow: Maritime News of Russia, 2009. P.
398 ff. where reference is made - albeit rather the abstract
one - to the criteria approved in 1995 for the admissibility
of claims arising from oil spills.
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MexXayHapoAHble (boHADI
ANA KomneHcauum yuwepba
OT 3arpA3HeHNA HedTbio

PyKOBOACTBO no npeAbvABNEHUNI0 NCKOB
NU3naHme 2019 T.

B peaakuuu, npuHaton Accambneen ®oHAa 1992 T. B anpene 1998 T.
M C NONpaBKaMu, NocneaHue N3 KoTopbix 6biv BHECeHbI B anpene 2018 T.
AAMUHNCTPATUBHBLIM coBeTOM DOHAA 1992 T.

MepBoHauanbHbI TekcT PykosBogctea MoHAa 1992 r. no npeabsaBAeHNo MCKOB 6bin NpnHAT Accambreen
@®oHpa B 1998 I. 1 € TeX NOP HEOAHOKPATHO NepecmMaTpuBanca Accambneen, YTo NOCTENEHHO NOPOAUSIO
HeKoTopble He3HauuTesIbHble NPOTUBOPEUNA B NCNOSb3YeMON No TEKCTY TepMUHonorun. Mo cnyyato BbiIxoaa
n3pgaHua 2013 r. CekpeTtapuaT nepecmoTtpen GopMynnpoBKy, ncnosb3lyemble B PykoBoacTee no npenb-
ABMEHMIO NCKOB, C LieNblo obecneyeHns nx NoCnefoBaTeNIbHOCTY, a TAKXKe aKTYaNbHOCTU NPUMEHAEMbIX
TEPMIMHOB C TOYKU 3peHMA A3blka. ApMOHM3aLuA TeKCTa 3aTPOHYa BEPCMM Ha aHMIUACKOM, ppaHLly3CKOM
N NCMAHCKOM A3blKax U UMena CBOMM Pe3ysibTaTOM HECKONbKO He3HaYMTeNbHbIX PeAakLUMOHHbIX MPaBOK,
HW OfiHa N3 KOTOPbIX HE NOBKANA Ha CMbIC/ UK CYLLeCTBO TEKCTa.

MexayHapopHblie GoHAbI ANA KOMMNeHcauun yuwep6a ot 3arpsasHeHnA HedTbio — 3TO ABE MeX-
npaBuTenbcTBeHHble opraHusauum (PoHa 1992 r. u JlononHutenbHbili GOHA), KOTOpble Npefo-
CTaBNAIOT KOMMEHcaLumio yuiep6a ot 3arpsa3HeHns HePTbio B pe3ysibTaTe pa3nuBOB CTONKON HedpTun

C TAaHKepOoB.

BBepeHmne

HacTtoAwee PykoBoacTBO MO npeabABAEHUIO
NCKOB — 3TO NPaKTMYeCKUi NyTeBOAUTENb MO CO-
cTaBneHuo Tpeboanuit npotns OoHpa 1992 r.
MNMepBOHauYanbHO OHO 6110 NPUHATO Accambreel
Q®oHpa 1992 r. B 1998 r. laHHOE n3aaHue ABNAETCS
LIeCTbIM W BKJIOUYAET B Ce6s1 MOCneHne NnonpasKy,
npuHATble B anpene 2016 r. PykoBoacTBO 6bIN10
pa3paboTaHO B COOTBETCTBUM C MOJIOKEHUAMM
KOHBeHUMM O rpaAaHCKON OTBETCTBEHHOCTM
1992 r. n KoHBeHUUM o doHae 1992 r. n npume-

HMMO B TOM YMCNE K NHUMAEHTaM, B KOTOPbIX 3a-
AencTBoBaH JononHUTENbHDBIN GOHA,.

KomneHcauua BbiniaumBaeTca TObKO MO UC-
KaM, KOTOpble OTBEeYatoT onpeaeneHHbIM KpuTe-
puam. Hactosawwee PykoBoacTeo, npuHAToe Accam-
6neenn ®oHpa 1992 r., NPU3BaHO NMOMOYb UCTLAM
nocpencTsom obuiero o63opa Kputepmes gony-
CTUMOCTV TpeboBaHWiA, ncnonbyembix GoHZOM.
B Hem He paccmaTpuBatoTca noapobHo pranye-
CKMe BOMPOChHI, M OHO He JOMKHO BOCMPUHUMATbLCA
KaK aBTOPUTETHOE TONIKOBaHMe COOTBETCTBYIOLLNX
MeXAYHaPOAHbIX KOHBEHLIMIA.
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HactoAwee PykoBogcTBO COCTOUT 13 TpeX pas-

[enos.

+ B paspgene 1 KpaTko onucbiBaeTcA KOMMEH-
CaUMOHHBIN PeXNM 1 TO, Kak paboTaeT QoHp
1992 ropa.

« B paspene 2 conepxntcs obLas nHGopmMauus
OTHOCUTENbHO TOrO, KaK JOSKHbI NPefbABNATb-
CA NCKM 0 KOMNeHcaumn. B Hem nanaratotca npa-
Buna ®oHga 1992 r. OTHOCUTENBHO pacCcMoTpe-
HWA UCKOB U BbINaTbl KOMNEHCaLUK.

« Pa3spen 3 npepcrasndet 6onee Nogpob6HYIO NH-
dopmaumio ana cogencTemna UcTuam B Npeab-
ABNEHUM X TPeboBaHWI 1 pa3fesieH Ha LWeCTb
yacTen, KOTopble NOCBALEHbl OCHOBHbIM KaTe-
ropuUAM NCKOB, OXBaTblBaeMblX KOMMEHCALNOH-
HbIM PEXMMOM, a8 UMEHHO:

— OuMCTKa 1 NpegynpeanTenbHble Mepbl;

— VMYLLEeCTBEHHbIV BPeg;

— 3KOHOMUMYecKMe yObITKM B pbiOONOBHOM, Ma-
PUKYNBTYpHO 1 pblbonepepabaTbiBatoLlen
oTpacnsax;

— 3KOHOMMUYECKME YObITKN B TYPUCTUUYECKON
oTpacnu;

— Mepbl N0 NPefoTBPALLEHNIO YNCTbIX SKOHO-
MUYECKUX YObITKOB;

- yuwepb oKpy»KaloLen cpeae 1 nccnefoBaHna
nocne pasnuvea.

Kak paboTtaeT pexxum KomneHcauum?
Paspen 1

1.1. PEXKUM KOMITEHCAL W

1.1.1. U3HaYanbHO peXnm KomMmneHcaummv
6bin ycTaHoOBsMEeH B 1978 r. n cerogHA OCHO-
BbiBaeTcA Ha ABYX KoHBeHumnax: MexayHa-
pPOAHOI KOHBEHL NN O rpakpaHCKon oTBeT-
CTBEHHOCTMU 3a yuiep6 ot 3arpA3HeHUs Hed-
Tbi0 1992 r. (KoHBeHLMA O rpa)KgaHCKOM OT-
BeTCcTBeHHOCTN 1992 r.) n MexxpyHapogHom
KOHBeHLUM o co3gaHum MexpgyHaponHoro
doHpa pna KomneHcayunm yuiep6a ot 3arpas-
HeHus HepTblo (KoHBeHUMA o DoHpe 1992 1.).
B 2003 r. 6b1n1 npuHAT NMpoTokon K KoHBeHLuM
o ®oHpe 1992 r., KoTOpbIM 6bIN1 OCHOBaH [Jo-
nonHutenbHbili poHpA (MpoTokon o JononHu-
TenbHom poHpe).

KoHeeHuus o epaxoaHcKoli
omeemcmeeHHocmu 1992 2.

1.1.2. B cootBeTCcTBUM ¢ KOHBEHLMEN O rpaX-
JAHCKOWM OTBETCTBEHHOCTU 1992 I. NCKK O KOM-
neHcaumm ywepba ot 3arpA3HEHUA, NPUYNHEH-
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HOro CTONKOW HedTblo, MOTYT GbITb NpPeabAB-
NeHbl K 3aperncTprpoBaHHOMY COOCTBEHHUKY
Cy[Ha, C KOTOPOro npousowen pas3nus HedpTy,
npuunHMUBLLEN ywep6 (Mnn K ero cTpaxoBLyum-

Ky). OnHaKo COGCTBEHHVWK CYAHA, Kak NpPaBuo,

MO>eT OrpaHUYnNTb CBOIO GUHAHCOBYIO OTBET-

CTBEHHOCTb CYMMOW, onpeaensaemoin pasmepom

(TOHHa»keM) KOHKPEeTHOro NPUYacTHOro CyAHa.

Co6CcTBEHHMK CyfHa 06A3aH OCyLeCcTBUTb CTpa-

XOBaHMe CBOeN OTBETCTBEHHOCTU, YCTAHOBJEH-

Hol KoHBeHUMeNn, ofgHaKo TakaA 06A3aHHOCTb

He pacnpocTpaHAeTcA Ha COGCTBEHHUKOB CYA0B,

KOTOopble NepeBo3AT MeHee yem 2000 T HedTK

B KauecTBe rpysa.

1.1.3. CobcTBEHHUK CcyaHa 06A3aH BbINNaTUTb
KOoMMeHcauuio 3a ywep6 oT 3arpsAsHeHus, Npuin-
HEHHbI YyTEUKOW UM CIMBOM CTONKOMN HedpTH C ero
CyOHa, faxe ecnu 3arpA3HeHne He Obl1o BbI3BAHO
KaKoWM-N1Mb0 BUHOW C ero cTopoHbl. COOCTBEHHMK
CcyAHa ocBO6OXKJAeTcA OT 3TON OTBETCTBEHHOCTM
NVLLb B UCKITIOYNTENbHBIX ClTyYasX.

KoHBeHuma o QoHpe 1992 T.

1.1.4. ®DoHp 1992 . 6611 co3aaH B 1996 T. Ha oc-
HoBaHUKN KoHBeHLMK 0 DoHae 1992 I. n dpuHaHCK-
pyeTca HaxoAALMMUNCA Ha TEPPUTOPUM FOCYAAPCTB-
YYACTHUKOB KOMMAHUAMU U MHBIMW TNLLAMW, KO-
TOpble NepeBO3AT onpeaesieHHble TUMnbl HebTn
mopem. DoHA ABNAETCA MeXNpPaBUTENIbCTBEHHON
opraHusauven, Co3aHHOWN 1 yrpaBnAeMon rocy-
JapcTBamu.

1.1.5. ®oHp 1992 r. ynpaBnsAeTca ABYMA OpraHa-
mu: Accambneein n icnonHUTeNbHbIM KOMUTETOM.
Accambnen cocTouT 13 NpeacTaBuUTENEen Npasu-
TeNbCTB BCEX rOCYAApCTB-y4YaCTHNKOB. cnonHu-
TeNbHbI KOMUTET, COCTOALMNI 13 NpeacTaBUTeNen
15 rocyaapcTB-y4aCcTHMUKOB, ABMIAETCA BCNOMOra-
TeNIbHbIM OpraHom, usbupaemoim Accambneeri.
ImaBHaa ¢yHKUMA KomnTeTa — pacCMOTpPEHME UC-
KoB. OgHaKko VMicnonHUTenbHbI KOMUTET 0ObIYHO
nepepaet Aupektopy PoHAa WMpPOKMe NoTHOMO-
YMA NO PACCMOTPEHMIO UCKOB 1 BbIMJlaTe KOMMEH-
cauuii No HUM.

1.1.6. B pamkax KoHeeHuun o ®oHge 1992 .
JOMoNHUTENbHaA KOMMeHcauua NnpeaocTaBnaeTca
QOoHpgom 1992 r. Torga, Korga 3asaBuUTeNN He Nosy-
YatoT MOJIHOW KOMMeHCaLnm Ha OCHOBaHM KOHBEH-
LMK O rpakAaHCKOW OTBETCTBEHHOCTM 1992 1. 31O
MOXeT NMPOU30NTY B CriedyoLWwmnx cnyyasax:

«  Yuwepb npesbiWwaeT npeaen OTBETCTBEHHOCTY
COOCTBEHHMKA CyfHA, YCTAaHOBNEHHbIN KOH-
BeHLMeEN O rpaxAaHCKoM OTBETCTBEHHOCTM
1992r.



+  Cob6CTBEHHMK CyAHa He HeCeT OTBETCTBEHHOCTb
B COOTBETCTBUM C KOHBEHLMEN O rpaXKgaHCKOM
OTBETCTBEHHOCTM 1992 TI., MOCKOJbKY YyLiep6
nnbo ABUNCA pe3ynbTaToOM CTUXMIAHOFO ABNe-
HUA, NCKIIOUMTENIbHOIO NO CBOEMY XapaKTepy,
NOO BCELIENO BbI3BAH YMbILWIEHHbBIMM AENCTBU-
AMKW TPETbUX NN, NM60 O6blN BCELLENO Bbl3BaH
HeBpeXHOCTbI0 NY6ANYHBIX BNacTel nNpu co-
Lep>kaHUK B NopAaKe OrHen unm gpyrux HaBu-
rauMOHHbIX CPeACTB.

«  Co6CTBEHHUK CyaHa HecocToATeNleH B pUHAH-
COBOM OTHOLWIEHUN U HE MOXKET BbIMOMIHUTb
MONIHOCTbI0 CBOW 06sA3aTenbcTBa No KoHBeH-
LMW O rpakAaHCKOM OTBETCTBEHHOCTM 1992 T,
a CTpaxoBOe BO3MeLleHne HefoCTaToOuHO AnA
BbIMN1aTbl KOMMNEHCaL MM No 060CHOBAHHbIM UC-
KOBbIM TPEOOBaHMAM.

1.1.7. ®oHp 1992 r. He BbIM1a4YMBaeT KOMIMEH-
cauuto, ecnu:

+ yuep6b oT 3arpA3HeHMA ABUNCA pe3ynbTaToM
BOEHHbIX AeNCTBUI, BpaXKaeOHbIX OeNCTBUN,
rpaaaHCKol BONHbI U BOCCTAaHWA NN60o Obin
NPUYNHEH BCNEACTBME pa3/ivBa C BOEHHOIO KO-
pabna (B 3ToM clyyae COBGCTBEHHUK CyAiHa He OT-
BeyaeT Takxe 1 nNo KoHBeHUMK O rpaXaaHCKon
OTBETCTBEHHOCTN 1992 I.), unu

+  NCTel He MOXeT floKa3aTb, UTo ylepb ABu-
CA cnefcTBYeM MHUUAEHTA, K KOTOPOMY 6blnn
NPUYaCTHbl OQHO U HECKONbKO CYAOB, Kak
OHV onpegeneHbl KoHBeHL e (TO eCTb rpy»xe-
HOe 1K, NPV onpefeneHHbIX 06CTOATENbCTBAX,
NMopOoXHee MOPCKoe CYAHO U MOPCKoe Mnna-
Byuee CpefCTBO, MOCTPOEHHOE U NPUCno-
cobneHHoe ansl NepeBo3KN HeDTU HANTMBOM
B KauecTBe rpysa).

Mpomokon o JononHumenobHom ¢hoHoe

1.1.8. MNpoTtokonom 2003 r. K KoHBeHLUn 0 QoH-
fe 1992 r. 6bin yupexaeH [lononHUTeNbHbIN GoHA
C Lenblo NpefocTaBieHnA AONONHUTENbHOW KOM-
neHcaumu 3a yuep6b oT 3arpA3HeHNs, KOTOPbIN Nno-
HeCnn rocygapcTBa-y4acTHUKN JONONHUTENbHO-
ro ¢oHpa. Kputepun, npmn cobnogeHnmn KoTopbix
nognexat yAOBNETBOPEHMIO MCKM O KOMMNEeHCcauunm
K JononHuTtenbHomy GoHAY, MAEHTUYHBI KpUTepu-
AM, ycTaHoBMeHHbIM ana QoHpga 1992 r. Takum 06-
pa3om, NpaBrna yperynnpoBaHna NCKOBbIX Tpebo-
BaHU K QoHAy 1992 r., U3N0XKeHHbIe B HACTOALLEM
PykoBopacTBe, NPMMEHAIOTCA TaKXKe K KOMMNeHcaLu-
OHHbIM BbInfiaTam 13 JononHuTenbHoro poHaa.

1.2. KAKOB JOCTYTMHbI/A PA3SMEP KOMIMEH-
CAUNN?

. YHUOUKALUA MOPCKOT O MPABA

B coomsemcmeauu c KoHgeHyueti
(o] Zpa)KaaHCKOlJ omeemcmeeHHocmu
1992 200a - ebiniamy npou3gsooum
co6cmeeHHUK cyoHa

1.2.1. B 60nbwnHCTBE CrlyyaeB COOCTBEHHMK
CyOHa BNpaBe OrpaHNYMTb CBOK OTBETCTBEHHOCTb
CYMMOW, NCYNCIIEHHON B COOTBETCTBUM CO BMECTU-
MOCTbIO CyaHa. [1na cyaHa BMeCTUMOCTbIO He 6onee
5000 eguHUL, BaNnoBOW BMECTUMOCTY npeaen Co-
ctaBnAeT 4,51 MAH cneymanbHbIX NpaB 3aUMCTBOBa-
Hua (CM3)" (6,3 mnH gonn. CLWA); pna cynos BMeCTu-
MocTbto oT 5000 go 140 000 egnHUL, BMECTUMOCTM
npepen coctasnsaet 4,51 mnH CM3 (6,3 mnH gonn.
CLUA) nntoc 631 CM3 (882 ponn. CLLA) 3a Kaxkayto no-
cnegyoLyto eAnHNLY BMEeCTUMOCTY; HakoHeL, Ans
cyfnoB BMecTMMocTbio 140 000 eguHUL nnv 6onblue
npepen coctasnaet 89,77 mnn CIM3 (125,4 mnH gonn.
CLUA)% OpHako cOBCTBEHHIIK CyAHA IMLLAETCA NpaBa
OrPaHNYnTb CBOIO OTBETCTBEHHOCTb, eC OyaeT Ao-
KasaHo, UTo yLep6 OT 3arpsA3HeHVA ABUCA pe3yrib-
TaTOM €ro CO6CTBEHHbIX AEWCTBUI 1N 6e30ecTBIUA,
COBEpPLUEHHbIX U JOMYLLEHHbIX C YMbIC/IOM HaHe-
CTV yiep6 oT 3arpA3HeHNA MO0 NO HEOCTOPOXKHO-
CTV MPY OCO3HAHUW, YTO TaKoW yLepb MoxeT ObITb
NPUYMHEH.

B coomeemcmesuu c KoHseHyuel
o ®oHode 1992 2. - 8binnamy npouzgooum
®oHOo 1992 2.

1.2.2. MakcumanbHas KOMNeHcauus, Bbinna-
ymeaeman QoHgom 1992 r. 3a NOOON NHUMAEHT,
cocTtasnset 203 mnH CIM3 (283,6 mnH gonn. CLUA)?
BHE 3aBMCUMMOCTM OT pa3Mepa CyAHa. DTOT MaKkcu-
MabHbI pa3mep BK/OYAET B CeO651 KOMMEeHcaLuio,
BbINslauYeHHy CO6CTBEHHKOM CyAHa WK ero cTpa-
XOBLLMKOM B pamkax KOHBEHLUW O rparkgaHCKON
OTBETCTBEHHOCTN 1992 T.

1.2.3. Echm o6wunn pasmep 060CHOBAHHbIX
NCKOBbIX TpeboBaHUIM NPeBbICUT OOLWUI pa3mep

' Cymmbl KOMMeHcaumm, ycTaHoBsieHHble B KoHBeHLMAX
1992 r., BbipaxatoTca yepes CneymanbHble NpaBa 3auM-
ctBoBaHuA (CM3) MexayHapoLHOro BanoTHOro GoHAa.
CI3 KoHBepTMpyeTCA B BaNlOTy TOro rocyfapcTBa, rae
6blN1 NPUYMHEH yLiep6, Ha OCHOBE aKTyaslbHOrO 0OMeH-
Horo Kypca. B HacTosAwem PykoBopcTtae koHBepTauuma Cne-
uManbHbIX NpaB 3anMcTBOBaHMA B goniapbl CLLA npous-
BOAMNACH MO KypCy, akTyaibHOMY Ha 1 ceHTAGpA 2016 T.,
T.e. 1 CM3 = 1,397085 gonn. CLUA. AKTyanbHble Kypcbl
MO>KHO HalTK Ha canTe OpraHu3auum.

2 YKasaHHbIll pa3mep AenCcTBUTENEH ANA UHUMLOEHTOB, KO-
Topble npousoLwv nocne 1 Hosbps 2003 T.

3 YKasaHHblIll pa3mep AencTBUTENEH ANA UHUMLEHTOB, KO-
Topble Npou3ownv nocie 1 Hos6ps 2003 .
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KOMMNeHcauuu, 4OCTYMHOW B COOTBETCTBUN C ABYMSA
KoHBeHuuAmM 1992 r., BbinfaunBaemasn Kakaomy
NCTUy KoMMeHcauma 6ygeT nponopunoHanbHO
yMmeHbLleHa. B cnyuasx, Korga cyuwectsyeT pucK
BO3HUKHOBeHUA nogobHom cutyaumn, Qong 1992 r.
MOXEeT ObITb BbIHY>KAEH OFPAaHNYNTb KOMMEHCa-
LMOHHbIe BbliMfIaTbl, YTOObI 06ecneynTb paBHoO-
NpPaBHbIN PEXUM ANA BCEX UCTLOB. YPOBEHb Bbl-
nnaT B JaNbHENLEM MOXET ObITb YBEIMUYEH, eCru
HeonpeneneHHOCTb OTHOCUTENIbHO O6LLero pas-
Mepa 060CHOBaHHbIX UCKOBbIX TpeboBaHWi byaeT
yCTpaHeHa.

B coomeemcmeuu c [[pomokosiiom
o fJononHumensHom ¢poHOe — 8binIaMy
npou3zeooum JJonosiHumesibHbil hOHO

1.2.4. [lononHuTenbHbI GoHA NpenocTaBnseT
LOMONHUTENbHYI0 KOMMEHCALMIO, TaK YTO 06Lan
CYyMMa KOMMeHcaL MK, BbIMauyBaeMom 3a Kaxabli
WHLMOEHT, KOTOPbI NOBEK ywepb Ha TeppuUtopum
rocygapcTBa-yyactHmka atoro ®oHpa, coctaBnsaet
750 mnH CM3 (1047 mnn ponn. CLUA), Bkntoyas cym-
Mbl, BbiMaaumBaemble B paMkax KoHBeHLmIA 1992 T.
O rpaxgaHckon oteeTcTBeHHOCTU 1 0 OoHpe. Op-
HUM 13 BaXKHbIX NpenmyLLecTs JJononHNTENbHOTO
¢$boHAa ABNAETCA TO, UTO Aarke NPY BO3SHUKHOBEHUM
CaMbIX Cepbe3HbIX 3arpA3HEHNN KpanHe pefKon
[OMKHa ObITb Kakaa-nnmbo HeobxoaMMOCTb B NpPOo-
NOPLUMOHANbHOM YMEHbLUEHUN KOMMEHCALMOHHbIX
BbINJIAT 32 yLiepb OT 3arpA3HEHVA Ha TEPPUTOPUN
rocygapcTB-yvyacTHUKoB 31oro QoHpa: 3aasuTe-
NN C CaMOro Hayana JOMKHbl UMETb BO3MOXXHOCTb
nonyuntb 100% 060CHOBAHHOW MU CYMMbl KOM-
neHcaummn.

1.3. KAKUE TWUMbl MHUMOEHTOB OXBATbIBA-
IoTCA?

1.3.1. KoHBeHuun 1992 r. 0 rpa>kgaHCKomn oT-
BETCTBEHHOCTM 1 0 DOHAe OXBaTbIBAOT NHLNLEH-
Tbl, MPW KOTOPbIX MPOUCXOAUT Pa3nmB CTONKON
MUHepanbHol HedT! C MOPCKOro CyHa, NOCTPO-
€HHOro UM NPUCNOCOBNEHHOTO ANA NepeBO3KY
HedTM HaNMBOM B KauyecCTBe rpysa (Kak npasu-
no, TaHKepoB). KoHBeHUUn 1992 r. oxBaTbiBaOT
He TONIbKO pa3nuebl HedpTK B KauecTse rpysa nnm
B KauecTBe OyHKepHOro Tonsvea (Tonarea camo-
ro CygHa) C rpy»eHoro CygHa, HoO 1 npu onpepge-
NEeHHbIX 06CTOATENbCTBAX Pa3nvBbl OYHKEPHOro
TOMNJINBA C MOPOKHMX TAHKEPOB.

1.3.2. lpumepamu CTONKOWM MUHepasibHOM Hed-
T ABNAKTCA Cbipan HedTb, MasyT, TAXKeNoe An3esb-
HOe TOMAMBO 1 CMa3o4vHoe macso. Mpu nonagaHun
B MOpe Takas HedTb, Kak MPaBUIo, MeNeHHo yne-
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TYUMBAETCA CTECTBEHHbIM NyTeM U, C/ieloBaTesb-
HO, C 60sbLUel BepOATHOCTbIO PacnpoCTpaHAeTCA
n Tpebyet ouncTKku. Yiwep6, NpuUmMHEHHbIN pa3nu-
BOM HECTONKOW MUHEepanbHOW HehTH, TaKoM Kak
6eH3VIH, nerkoe funsesibHoe TOMIMBO WS KEPOCKH,
He KOMMEHCUPYETCA B COOTBETCTBMY C KOHBEHL -
amu. MNpu pasnuee Takasa HePpTb 0ObIYHO ObICTPO
NCnapaeTca 1 B HOpMe He TpebyeT OUnCTKMU.

1.4. KAKVE TUMbl YLLEPBA OXBATbIBAKOTCA?

1.4.1. KoHBeHUUn 1992 r. oxBaTblBatOT yLepb
OT 3arpA3HeHnA, KOTOPbIV onpefenaeTca Kak

«yObITKM UK ywep6, NPUUYNHEHHbIE BHE CyAHa
3arpA3HeHrem, NpoucLIeAWNM BC/IeACTBUE YTEUKM
Unm cviea HedTY C CyaHa, rae Obl Takasa yTeuka uim
C/INB HX NPOU3OLWLAN, MPY YCNOBUN YTO BO3MeLLe-
Hue 3a HaHeceHNe ylepba oKpy»KatlLlen cpese,
NOMMMO YNYLLEHHOW BbIroAbl BC/IeACTBME TAKOTO
HaHeceHWA yuwepba, OrpaHNYMBAETCA PACXOaMm
Ha OCyLLeCTB/IEHNE Pa3yMHbIX Mep MO BOCCTaHOB-
NeHnto, KoTopble 6biNKn GaKTUUYECKN NPeANnPUHATDI
UV SOMKHbI ObITb NPEANPUHATLI»,

1.4.2. Yiepb OT 3arpsA3HeHNs BKIIIOYAET B Cebs
npegynpennTenbHble Mepbl, KOTOpble onpeaens-
toTcA B KoHBeHUMAX 1992 r. Kak «ntobble pa3yMHble
Mepbl, TpeanpUHATBIE SIIOObIM IMLOM Nocsie TOoro,
Kak npou3oLen UHLUMAEHT, 4NA NpefoTBpaLleHma
WY yMeHblueH A yiepba oT 3arpAsHeHnA».

1.4.3. KoHBeHuumn 1992 roga o rpakgaHcKom
oTBeTCcTBeHHOCTU U 0 DoHpe u MNpoTokon o [lo-
NONIHUTENBbHOM GOHAE NMPUMEHAIOTCA K ylwepOy
OT 3arpA3HeHnA, KOTOPbI Obll HaHeCeH Ha Tep-
puTopun, B TeppUTOPUanbHOM MOpe WU UC-
KIOUNTENbHONM SKOHOMMYecKon 3oHe (M33) nnn
SKBMBANIEHTHOM paliOHe rocyaapcTB, KOTOpble
ABNAIOTCA YY4AaCTHMKaMUM YKa3aHHbIX COrnaLleHnin.
CnncKn 3TNX rocyaapCcTB MOXHO MOMYUYUTb HEmMo-
cpeactBeHHo oT ®oHpa 1992 r. unu Ha ero cante
(www.iopcfunds.org).

1.4.4. OcHOBHble OXBaTblBaeMble TWMbl yulepba
OT 3arpA3HEeHNA ONUCaHbI HUXE.

Mepebl no oyucmke
u npedynpedumersibHble Mepbi

1.4.5. KomneHcaumsA BbINIavymMBaeTCA 3a pacxo-
Obl Ha pa3yMHble MePbl NO OYNCTKE N NHblE MepPbl,
npeanpuHATbIE ANA npenoTBpaieHna in ymeHb-
weHna yuwepba oT 3arpA3HEHNA Ha TeppuUTOpUM
rocyfapcTBa-y4yacTHUKa, rae Obl 3T Mepbl HY Npes-
npuHMManucb. Hanprumep, ecnn mepbl pearnpo-
BaHMA ObINK npennpuHATbI B OTKPbITOM MOpe UM
B TeppuUTOpUranbHbIX BoJax rocyapcTBa, KoTopoe
He ABNAETCA yYaCTHUKOM KOHBEHLUIA, C Liefbio npe-



LOTBPALLEHNA N YMEHbLUEHUA Yilepba OT 3arpAs-
HEHWA B Npeaeniax TeppuTopuanbHOro Mopsa um
N33 rocypapcTBa-yyacTHMKA, pacxofbl Ha Mepbl
pearmpoBaHuA no obLlemy npasusy MoryT 6biTb
KOMMNeHCMpoBaHbl. Pacxoabl Ha npeaynpenuTenb-
Hble Mepbl NoANeXaT BO3MELLEHNIO faXKe B TOM
cnyyvae, ecnv pasnvBa HedTU He NPOU30LLNO, NPU
yC/I0BUM, YTO CyLLEeCTBOBANa Cepbe3Has 1 Herno-
CpefcTBeHHAnA yrpo3sa yuepba oT 3arpsa3HeHus.

1.4.6. KomneHcaumna BbiNaunBaeTCcAa Tak»Ke
3a pa3syMHble pacxofbl, CBA3aHHble C OTIIOBOM,
OUNCTKOWN 1N peabunntaumen gUKNX XUBOTHbIX,
B OCOOGEHHOCTW NTUL, MIEKONUTAOLWNX N pen-
TUINNA.

UmywecmeeHHbIl ywep6

1.4.7. KomneHcauuaA BbiniavnBaeTcA 3a pasym-
Hble pacxofbl Ha OYNCTKY, PEMOHT 1 3aMeHYy 1MY-
LecTBa, KoTopoe ObiNo 3arpA3HEHO HedTbio.

KoceeHHble y6bimKu

1.4.8. KomneHcauumn noanexunT ynyLieHHas Bbl-
ropa, KoTopyto npetepneny CO6CTBEHHUKN NMyLLe-
CTBa, 3arpA3HEHHOro HedTblo B pe3ynbTaTe pa3nvsa
(kocBeHHble y6bITKM). OfHM U3 NPUMEPOB KOCBEH-
HbIX YObITKOB ABNAETCA yTpaTa pblbakamm JOXOA0B
BC/1IeACTBME TOTO, YTO MX CeTU Obinn 3arpA3HeHbI
HedTblo, UTO NPENATCTBYET UX PbIGHON JIOBNE, MOKa
NX ceTV He ByayT NMOO oumLLEeHbl, MO0 3aMeHEeHbI.

Yucmeole 3koHOMUYecKue y6bimKu

1.4.9. lNpun onpefeneHHbIX 06CTOATENBCTBAX
KOMMeHCcaL A BbINIauMBaeTCA TakxKe 3a yTpaTy 3a-
paboTka B pe3ynibTaTe 3arpA3HEeHUss HePTbto, KO-
TOpyto NoTepnenu N1La, Ybe MMyLLECTBO He 6bino
3arpsA3HeHo (YMCTble SKOHOMMYecKme yobITKM). Ha-
npumep, pbibak, Yby CeT He OblNn 3arpa3HeHbI,
TEM HE MeHee MOXEeT ObITb INLIEH BO3MOXHOCTU
BECTW MPOMbICEN, MOCKONbKY PaloH MOps, B KO-
TOPOM OH O6bIYHO NOBUT PbIBY, 3arpA3HeEH, a pbl-
6aunTb roe-nMbo B APYromM MecTe OH He MOXET.
AHanornyHbiM 06pa3omM COOCTBEHHWK OTeNA U
pecTopaHa, pacrnonoXeHHOro pPALOM C 3arpA3HEeH-
HbIM O6LLECTBEHHbIM MAAXKEM, MOXET HeCTn yObIT-
K1, MOTOMY YTO KONMUYECTBO NOCETUTENEN B Nepuog
3arpA3HEeHNA NagaeT.

1.4.10. KomneHcauna MOXKeT TakKe Bbinsa-
UMBATbCA 3@ PAcXofbl HA Pa3yMHble Mepbl, Takune
KaK MapKeTVHroBble KaMMaHWu, HarnpaB/ieHHble
Ha NpefoTBpPALLEHNE NN YMEHbLLEHME SKOHOMU-
yecKunx YObITKOB Yepes NpUHATME OTBETHbLIX Mep
MPOTVB HEraTMBHbIX MOCEeACTBUN, KOTOPblE MOTYT
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BO3HMKHYTb B pe3yJibTaTe€ KPYNHOro NHUMaeHTa
C 3arpA3HeHnem.

Ucnonv3osaHue skoHomuyeckux mooeneu
1.4.11. B Tex cnyyasx, Korga ana 060cHOBaHMA
MCKa npepocTaBNeHO HeJoCTaTOYHO NMUCbMEH-
HbIX AOKa3aTeNbCTB U 6bl/1I0 6bl HEOHOCHOBAHHbIM
3anpawnBaTtb UK OKMAaTb JOMOSHUTENbHbIE
JNaHHble, KOMMNEHCALMA MOXeT ObiTb BbliMlaueHa
Ha OCHOBE OL|eHKN yLep6a, Npor3BefeHHON B CO-
OTBETCTBUM C MPU3HAHHOW N [OCTOBEPHOWN SKOHO-
MUYecKom mogenblo. Jllobas Takas sSKOHOMMYECKas
MOZENb AO/MKHA OCHOBBIBATLCS Ha GaKTUUYECKNX
[AHHbIX, KOTOpble TeCHO CBA3aHbl C 3aABIEHHbIMYA
yObITKaMU 11 NONTyYEeHbl N3 PENEBAHTHOMO CEKTOpa
unu otpacnu. Mogenb 6yaeT TWwaTeNlbHO N3yyeHa
®oHOOM 1 ero 3KcnepTaMn Ha npegmeT 060CHO-
BAHHOCTW NCMOMb30BaHHbIX AaHHbIX, CAeNAHHbIX
NPennonoXeHni, a TakKe MeToAa pacyeTa.

Skonoauyeckuli ywjep6

1.4.12. KomneHcauma BbiMiavymBaeTcA 3a pac-
XOfbl Ha pa3ymMHble BOCCTAHOBUTENbHbIE MepblI,
HanpaBfieHHble Ha YCKOpPEeHNe eCTeCTBEHHOro
BOCCTAaHOBMIEHMA OKpYy»katowen cpefbl. Boinna-
Tbl MOTYT ObITb CZleflaHbl B OTHOLUEHUN PaCcXOfoB
Ha nccnenoBaHVA NOCNeACTBUN pasnmea Npu ycno-
BUW, YTO TaKne UCCNefoBaHNA UMEKT OTHOLLEHME
K yLiep6by, KOTopbI NognagaeT nof onpegesneHue
yuwiep6a oT 3arpA3HeHUs cornacHo KoHBeHUMAM,
B TOM YMC/ie UCCNeAoBaHA C LeNblo YCTaHOBMEHWA
XapakTepa 1 MacLiTaboB 3KOornyeckoro yuiepba,
NPUYNHEHHOTO Pa3NBOM HedhTU, 1 C Liefblo onpe-
JeneHuns Toro, ABAATCA I BOCCTAaHOBUTENbHbIE
Mepbl HEOOXOAMMbBIMU U OCYLLECTBUMBIMU.

1.4.13. KomneHcauma He BbinauymBaeTcs no uc-
Kam O BO3MELLIEHMU SKONIOTNYeCcKoro yulepba, OCHO-
BaHHbIM Ha abCTPAKTHBIX BbIYNCIIEHNAX, BbIMOJTHEH-
HbIX B COOTBETCTBUM C TEOPETUYECKMI MOZENAMU.
Take He BbINnauMBaeTcA KOMMNeHcauus yoblTKOB
WTpadHOro xapakTepa, KOTOPble OCHOBaHbI Ha CTe-
NeHN BUHbI NPUYNHUTENA BPeaa.

Ucnone3osaHue KOHCynbmaHmoes

1.4.14. VicTubl MOTyT MOXenaTb NCNOb30BaTb
KOHCY/bTaHTOB /11 OKa3aHWUA MM NMOMOLLM B Npefb-
ABJIEHNN UCKOB O KOMMeHcauun. KomneHcayuma
BbIM/IauMBaeTCA 3a pa3yMHble pacxofbl Ha paboTy,
BbIMOJIHEHHYIO KOHCYNIbTaHTaMM B CBA3M C NPeab-
ABNEHNEM UCKOB B pamMKax KoHBeHUun. Bonpoc
0 TOM, ByAyT N1 Takne pacxofbl KOMNEHCUPOBA-
Hbl, pacCMaTpPUBaETCA B CBA3U C UCC/Ie[0BaHNEM
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KOHKPETHOIO 1UCKa O KomneHcauun. Bo BHUMaHMme

NPUHUMAIOTCS HEOOXOAUMOCTb AJ1A UCTLA UCMOJb-

30BaTb KOHCYJbTaHTa, NONE3HOCTb N KayecTBO

paboTbl, BbINOIHEHHOW KOHCYNBTaHTOM, Pa3yMHO

HeobXoAMMOe 1A NPOBefeHWs TaKoM paboTbl Bpe-

M$ 1 OObIYHAsA CTaBKa OMJ1aTbl B COOTBETCTBYIOLLEN

CTpaHe.

1.5. KOrOA CKM O KOMNEHCALINW ABNAKOT-
cAa gonyctmmbIMiN?
1.5.1. OpraHbl ynpasneHua QoHpa 1992 roga,

To ecTb Accambnen v VIcNoNHUTENbHbBIN KOMUTET,

nogvyepKmBann, Yto egrMHoo6pasHoe TONKOBaHMe

KoHBeHLuI Bcemy y4acTBYIOLWUMI rocyfapcTBaMm

NMEET CyLLeCTBEHHOE 3HaueHne ans GyHKLNOHU-

poBaHuA pexnma KomneHcauuun. OHn BBenu lMo-

nntnky QoHja no pacCMOTPEHNIO NCKOB U1 YCTa-

HOBMWN KPUTEPUM [OMYCTMMOCTU NCKOB, TO eCTb

cnyyam, KOrga UCKU O KOMMEeHcaunn nognexat

yaoBneTBopeHuto. Ko Bcem nckam nprMmeHsoTca
cnepyioLime KpUtepum:

« Jliobble pacxogbl, yobITKM Unn yuep6 AOMKHbI
ObITb PpaKTUUECKM NMOHECEHDI.

« Jliobble pacxoabl LOMKHBI OTHOCUTBCA K MEpPaM,
KOTOpble pacCMaTprBaIOTCA B KauecTBe pasym-
HbIX 1 06OCHOBAHHbIX.

« JTliobble pacxofdbl, yObITKM 1 yuiepb KOMIEHCUPY-
I0TCA TONbKO B TOM C/lyyae 1 B TO Mepe, B KaKow
OHV MOTYT paccMaTprBaTbCA KaK Bbl3BaHHbIe
3arpA3HeHVieM B pe3ysibTaTe pasnuBaa.

« [JonxHa cywecTBOBaTb pa3yMHO 6n3Kas npu-
YMHHaA CBA3b MeXJy pacxodamu, yobiITkamu
nnu yuwepbom, KoTopble OXBaTbIBAOTCA NCKOM,
1 3arpsA3HEHVEM B pe3ynbTaTe pasfuBa.

«  WcTey meeT NpaBo Ha NolyyeHne KOMMeHca-
LMY TONbKO B TOM Cllyyae, eciim oH (oHa) no-
Hec (moHecna) NCYNCIMblE SKOHOMUYECKME
yObITKW.

« Wcteu (Mctnua) ponxeH (gofkHa) AoKasaTb
KONMMYeCcTBO ero (ee) pacxofoB, yObITKOB U
yuwepba nocpeacTBOM npefocTaBieHnsa co-
OTBETCTBYIOLMX JOKYMEHTOB M MHbIX JOKa3a-
TenbcTB. IcTuam HeobxoaMo cenatb 3asBie-
HKE O TOM, YTO VX MCKOBblE TPeboBaHUA ABNAIOT-
CA 0eNCTBUTENbHBIM OTPaXXeHNeM KX YObITKOB,
CO CepyoWmM cogepX aHnem:

«Mom uck, B mepy mMmoeil 0CBeJOMIEHHOCTI

1 No Moemy y6exxaeHuio, ABNAETCA NCTUHHBIM

N TOYHbIM OTpa)keHneM Moux paKTUUYeCcKnx

y6bITKOB. OH BKlouaeT B ce6a nHpopmaumio

060 Bcex pMHAHCOBDbIX WM MaTepPUanbHbIX Bbl-

rogax, Kotopbie A NoAyu4us B 3aAB/IeHHbIN nepu-

o, B TOM Yucie OT [eATe/IbHOCTU MO OUNCTKe,
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OT opraHusauui No oKasaHWIo MOMOLLN NN
OT rocygapcTBeHHbIX ¢oHAoB. MHe n3BecTHo,
yTo MexxayHapogHbie poHAbI ANA KOMNEHca-
uum yuiep6a oT 3arpAsHeHun HedTblO cepbes-
HO OTHOCATCA K NpeAoCcTaB/IeHNIO NoAAeNbHbIX
OOKYMEHTOB M €C/1 UM CTaHeT U3BEeCTHO, YTO
TaKaA JOKymMeHTauus 6bina nogaHa B 060cHoO-
BaHMe MOUX NCKOBbIX Tpe6oBaHUii, TO B 3TOM
cnyyae MexayHapogHbie poHAbI 4NA KOMMEH-
cauum ywep6a ot 3arpsisHeHUA HedpTblo OCTaB-
nsaT 3a c06011 NPaBo cOO6LNTL 06 STOM B COOT-
BETCTBYIOLiME HaLOHallbHble OpraHbI»

1.5.2. Taknum 06pa3om, NCK NOANEXNT yOOBNET-
BOPEHUIO TOSbKO B TOW MePe, B KaKol OblS1 fOKa3aH
OeNCTBUTeNbHbIA pa3mep yobITKOB nnu yuiepba.
Ha paccmoTpeHve NPpUHNMAloTCA BCE 3f1eMeHTbl AO-
Ka3blBaHMA, OAHAKO AOMKHbI ObITb MPefoCTaBNEHDI
[LOCTaTOYHblE [OKA3aTeNbCTBA C TEM, YTOObI AaTb
CcOOCTBEHHUKY CyAHa, ero cTpaxoBLuky n QoHgy
1992 . BO3MO>KHOCTb BbIHECTU CBOE COOCTBEHHOE
pelueHrie OTHOCUTENbHO AeNCTBUTENIbHOrO pa3me-
pa NOHECEHHbIX PacxofoB, yObITKOB 1N yuiepba.
Bo BHUMaHue NpuHMMaeTca cTeneHb, B KOTOPOW
NCTLbI MOTYT YMEHbLUUTb CBOU YObITKM.

1.5.3. OgHaKo KaXgoe MCKOBOe 3asiBlieHue
NMeeT CBOU COBCTBEHHbIE XapaKTEPUCTUKN, U NMO-
3TOMY ero Heo6XxoAMMO paccMaTpmMBaTb UCXOAA
N3 ero co6CcTBEHHbIX 4OBOAOB. Taknm obpasom,
yKa3aHHble KpUTepun JONyCKaloT onpeaesnieHHyo
CTeneHb rMOKOCTU B 3aBUCMMOCTU OT KOHKPETHbIX
06CTOATENbCTB OTHOCUTENBHO MCTLIA, COOTBETCTBY-
loLwer oTpacan Unu rocygapcTaa, Hanpumep npu-
MEHUTENIbHO K TPeboBaHMI0 O NpefoCTaBieHNN
JOKYMEHTOB.

1.5.4. OTgenpHble KpUTepun, KOTopble NpuMe-
HAKTCA K Pa3fiMyHbIM BUAaM UCKOB, paccMaTpurBa-
toTCA B pasg. 3.

MpepbaBneHne n paccmoTpeHne NCKOBbIX
Tpe6oBaHuMN
Paspen 2

2.1. KTO MOMET NPEOBABUTb NCK?

2.1.1. ck o KomneHcaunm MoxeT O6bITb
npeabAB/EH I6bIM NIMLIOM, KOTOpPOe NOHEeCN0
yuiep6 oT 3arpsa3HeHNA Ha TeppUTOpUN rocy-
papcrBa-yvyactHuka Kousenuunm 1992 r. Ecnm
yuep6 6bi1 NpUYVIHEH Ha TeppuUTOpPUN rocyaap-
CTBa, KOTOpOE ABNAETCA YYaCTHUKOM TOJIbKO
KoHBeHLN O rpaXaaHCKOM OTBETCTBEHHOCTU
1992 r., TOo NcKOBble Tpe6oBaHNA MOryT 6bITb
HanpasJfieHbl UCK/IOYNTENIbHO NPOTUB CO6-



CTBEHHUKa CyiHa 1 ero cTpaxosuuka. OgHako
nckm o6 yuep6e Ha TeppuTOPUN roCyaapcTB,
KoTopble ABNAIOTCA y4acTHUKamu o6eunx KoH-
BeHUui — KOHBeHLUW O rpagaHCKom oTBeT-
cTBeHHOCTN 1992 r. 1 KoHBeHuumn o QPoHpe
1992 r. - moryT 6bITb NpeAbAB/IEHbl KaK NPo-
TUB COGCTBEHHMKA CyAHa 1 ero cTpaxoBLynKa,
Tak n npotus ®oHpa 1992 r. Kak ormeuanocb
paHee, CMNCOK rocylapCcTB-y4aCcTHUKOB JaHHbIX
KoHBeHUun n NpoTokona o [lonosHNTENbHOM
doHpe moxHO nonyuntb yepes Cekpetapuar
®oHaa nnum Ha canTe OpraHnsayum.

2.1.2. UcTuamu moryT 6b1Tb pusmyeckme nmua,
TOBapULECTBA, KOMMAHUK, YaCTHbIE OpraHn3aLum
nnn Nyb6nnYHble opraHbl, B TOM YKCie rocyfapcTaa
1 MeCTHble opraHbl BNacTu. ECM HeCKONIbKO NCTLOB
MOHeCIN OAMHAKOBbLIN yLlep6, OHM MOTYT CYeCTb
6onee yno6HbIM NpeabABNTb COBMECTHbIE UCKOBbIE
TpeboBaHuA, UTO TakXe 0bsleryaeT paccCMoTpeHMe
1 OLLEHKY NUCKOBbIX Tpe6oBaHWI.

2.2. K KOMY HEOBXOAMMO MPEOBABMATD
NCK?

2.2.1. Mpwn BO3HUKHOBEHUN UHLMAeHTa DoHA
1992 r. TECHO COTPYAHMNYAET CO CTPAXOBLMKOM
Ccob6CTBEHHNMKA CyiHA, KOTOPbIM, Kak npasuo, 6y-
AeT ogHa n3 Accoumaumin B3aMMHOIO CTPaxoBaHUA
(Kny6 B3aMMHOrO CTpaxoBaHWA), KOTOpas CTpaxy-
€T OTBETCTBEHHOCTb COOBCTBEHHMKA CyfiHa nepen
TPETbUMN NNLAMU, B TOM YMC/Ee OTBETCTBEHHOCTb
3a 3arpsisHeHne HepTbto. OBbIYHO NpY paccmoTpe-
HUM MCKOB COOTBETCTBYOWMI Kny6 B3aMMHOro
cTpaxoBaHua 1 QoHp 1992 r. gencTByOT CO06LLa,
0COGEHHO Kora C CaMoro Havana O4eBUAHO, UTo
KoMreHcauma OyaeT BbiniayeHa B paMkax obemnx
KoHBeHUuMiA. VIcKn fomXHbl NpeabABAATLCA B Nep-
BYIO ouepeb NPOTVB COOCTBEHHMKA CyiHa U ero
Kny6a B3avMHOro CTpaxoBaHus, MOCKONbKY B 60s1b-
WwnHcTBe cnyyaeB QoHA 1992 r. BbINIauNBAET KOM-
neHcaumio TONIbKO NocCsie TOro, Kak COOCTBEHHUK
cyAHa / CTPaxoBLUVMK BbIMAATWN NPefenbHY KOM-
neHcauuo, yCTaHOBJIEHHYIO A1l COOTBETCTBYIOLLErO
cyaHa. Ha npaKTuke NCKM 3a4acTyio NpeabaBnaioT-
CA yepes KoppecnoHAeHTCKUN NyHKT Knyba B3a-
MMHOrO CTpaxoBaHusA, Hanbonee GNN3KUN K MecTy
nHuupeHTa. bnarogapa TeCHOMy COTPYAHUYECTBY
®oHAa 1 CTpaxoBLUMKa, UCKN BMECTE C CONpPOoBOAN-
TeSIbHOW fOKYMeHTaLel HeOOXOAUMO HaNPaBATb
nn6o Tonbko B Knyb B3aMMHOro CTpaxoBaHus / Kop-
PeCnoHAEeHTCKUN NYHKT, 160 Tonbko B DoHA.

2.2.2, B HEKOTOPbIX C/lyyasnX, Koraa 3a MHUMaeH-
TOoM cnegyeT 6onblioe KonuyecTso Uckos, GoHA
1992 r. n Kny6 B3aMMHOro ctpaxoBaHua coobuia
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CO3[al0T MeCTHbIN oduc ana bonee npocToro pac-
CMOTPEHMSA NCKOBbIX TPeboBaHWIA. B Takom criyyae
NCTLbI AOMIXKHbI NPeabABAATb CBOM NCKN B yKa3aH-
HbIn MecTHbIN oduc. NMogpobHaa nHbopmauns
0 Taknx opucax NnybnmKyeTca B MeCTHON npecce
N [OCTYMHA Ha canTe www.iopcfunds.org.

2.2.3. Ecnm nctubl noHecnu yuwep6 Ha Teppu-
TOpPWM rOCyAapcCTBa-yyacTHKa JononHUTENbHOTO
¢doHAa, nx nckoBble TpeboBaHMA aBTOMATMYECKN
paccmaTpuBaloTCA Ha NpeaMeT yAOBNEeTBOPEHMA
3a cyeT [lononHutenbHoro GoHAa, eCm CyMMbl Bbl-
nnat, MmetoLmecs y CObCTBEHHIKA CyfiHa / CTPaxoB-
wmka n ®oHpa 1992 r., HegoOCTaTOUHbI AN1A BbINnaThl
MOJTHON KOMMEHCALMM 0OOCHOBAHHbIX YObITKOB.

2.2.4. /AcTuam, KOTopble »enawT NpeabABUTb
nck Hanpamyto K oHay 1992 r., cnegyert Hanpas-
NATb CBOW UCKM MO Ciegytolemy agpecy:

International Oil Pollution Compensation
Funds

4 Albert Embankment

London SE1 7SR

United Kingdom

Telephone: +44 (0)20 7592 7100

Telefax: +44 (0)20 7592 7111

E-mail: info@iopcfunds.org

2.2.5. Bce ucku nepepatotca B oHpg 1992 1.
n Kny6 B3avMHOro cTpaxoBaHMA COOCTBEHHMKA
CyAHa ONnA NPUHATMA peLleHnsa O TOM, Noanexar
NN OHW YOOBNETBOPEHNIO, 1 €CNIN [1a, TO KaKOoW pas-
Mep KOMMeHcauuy npuynTaeTca nctuam. Hu cneum-
aNnbHO Ha3HaYeHHble MeCTHble KOPPeCNOHAEHTCKME
MYHKTbI, HU MeCTHble 0dUChI MO PACCMOTPEHUIO NC-
KOBbIX TPeOOBaHWIN He VIMEIT MNOIHOMOUNI ANA
NPUVHATXA YKa3aHHbIX PeLIeHWIA.

2.3. KAK JOJI?>KEH NMPEODBABAATLCA NCK?

2.3.1. Vickn npeabABAAIOTCA B MMCbMEHHOM
BuAe (B TOM umciie yepes Gakc Uim 31eKTPOHHY
nouty). Mpu HeobxogumocT Kny6 B3aMMHOro
cTpaxoBaHua u/unu ®oHp BbigaoT 61aHKN UCKO-
BbIX 3asIBNIEHWI 71 OKa3aHWA UCTL,AM COAeNCcTBUA
B NPeLbABNEHNN NCKOB.

2.3.2. lpu npegbABEHNN UCKA OH JOSNXKEH
OblTb ACEH 1 CONPOBOXKAATbCA AOCTAaTOUYHON UH-
dbopmaumen n conpoBOANTENBHOWN [OKYMEHTa-
uven, Nno3sonALel oueHNTb pasmep yulepba.
Kaxxgoe nckoBoe TpeboBaHve JOMKHO ObiTb MoA-
TBEPXKAEHO CHETOM Ha OrnnaTy Ui MHOM CONPOBO-
OVTEeNbHOW JOKYMEHTaLMen, TaKoW Kak BeOMOCTM
yyeTa paboT, NoACHUTESIbHbIE 3aMKCKK, cyeTa U Gpo-
Torpadpumn. OTBETCTBEHHOCTb 3a NPefOCTaBNeHNe
[OCTaTOUHbIX JOKa3aTeNbcTB B 000CHOBaHME 1CKa
NEeXMWT Ha nctuax. BaxkHo, utobbl fOKYyMeHTaL A
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6bifia NOSTHOW U TOYHOW. Ecnn ecTb OCHOBaAHMA

nonaraTtb, YTO JOKYMeHTauuMA B NOATBEPXAEHMEe

NcKa byaeT MMeTb 3HAUUTENbHbIN 06beM, TO UCTLbI

HJOMKHbI KaK MOXKHO CKopee nocsie NHUMaeHTa CBA-

3atbcs ¢ DoHgom 1992 r. (Mnu, ecniv 3To0 BO3MOXKHO,

CO creumnanbHO Ha3HAYEHHbIM CIOPBENEPOM UMK

MECTHbIM OPMCOM MO PACCMOTPEHUIO NCKOBBIX TPe-

60BaHuI), YUTOObLI OOCYAUTL NPEeabABNEHNE NCKa.

2.4. KAKYIO MTHOOPMALUMIO OOJTMEH COLEP-
MATb NCK?

2.4.1. Kaxkabl NCK JOMXKEH cogepaTb cneay-
IOLLY0 OCHOBHYHO MHbOPpMaLuio:

«  Wmsi/HanmeHoBaHWe 1 agpec UCTUa 1 toboro
ero npeacTtaBuTens.

« [laHHble O CyaHe, KOTOpOE MPUYACTHO K NHLUM-
JEeHTy.

« [lata, MecTo 1 noapoObHble AaHHbIe 00 MHUNAOEH-
Te, eC/Ii OHM N3BECTHbI UCTLY, KPOMe CITyYaes,
Korga y ®oHga 1992 r. yxe umeeTca yKasaHHas
NHbopMauus.

«  Tun NPUYMHEHHOTO 3arpA3HeHneMm yulepba.

» Pa3mep 3aABNeHHON KOMMNEHCaLUW.

2.4.2. [InA otaenbHbIX BUAOB CKOB MOXET MNo-
TpeboBaTbCcA AonosiHUTeNbHasA nHGopmaLma (Cm.
pa3a. 3).

2.5. B TEYEHVE KAKOI'O CPOKA [OJTXEH bbITb
MPEODBABIIEH NCK?

2.5.1. VicTubl BOMKHbI NpeabABNATb CBOU UC-
KoBble TpeboBaHMA Kak MOXHO CKopee nocie npu-
ynHeHuA ywepba. Ecnn popmanbHoe TpeboBaHne
He MOXeT ObITb MPeAbABNEHO Cpa3y NocC/e NHLK-
neHta, ®oHp 1992 r. 6yneT npusHaTesieH, ecniv ero
KaK MOKHO CKOpee YBeJOMAT O HaMepeHUn UCTua
npeabsaBUTb UCK Ha 6onee nosaHem sTane. McTubl
LOJKHbI MPeoCTaBUTb Kak MOXHO 6onbLue nHbop-
Mauun, Kotopas Obina NnepeyncrieHa Bbille.

2.5.2. /IcTUbl MONHOCTbBIO yTPaunBaloT CBOE Npa-
BO Ha NMonyJeHne KoOMNeHcaumm B paMmkax KoHBeH-
unmn o GoHpe 1992 ., eCNK OHM He NPEeabABAT UCK
npote OoHAa 1992 r. B TeueHme Tpex neT co AHA
NpUYMHeHVA ywepba nnm He HanNpPaBAT B TeueHue
TPEeXNeTHEro Cpoka opuLmanbHoe yBegoMeHe
B ®oHp 1992 1. 0 NnpeabABNEHMM UCKa NPOTMB CO6-
CTBEHHVKa CyHa UMK ero CTpaxoBLuKka. AHano-
rMYHbIM 06Pa30M UCTLbI YTPaAUMBaIOT CBOE MPaBOo
Ha NoJslyYeHne KOMMEeHCaUun oT COOCTBEHHMNKA UK
€ro CTpaxoBLyMKa B COOTBETCTBUM C KOHBeHUMEN
O rpaXkdaHCKOWM OTBETCTBEHHOCTM 1992 1., eCnun OHK
He NpeabABAT MPOTMB HUX UCK B TeYeHne Tpex fieT
CO AHA, Koraa Obin npuuyrHeH yuwep6. HecmoTps
Ha TO YTO yLlep6 MoXeT 6blTb MPUYMHEH MO NPO-
LIEeCTBUM HEKOTOPOrO BPEMEHW MOCse MHUMAEHTA,
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B 060UX CNTyYanx UCK BCErAa [OIKeH ObITb Npeb-
ABJIEH B TEUEHME LWeCTM NIeT CO AHA, KOraa npo-
n3owen MHUNAEeHT. YTobbl n3bexaTb ncTeueHus
NCKOBOW [aBHOCTU, UCTLAM peKoMeHayeTcsa 06-
paTnTbCA 3a OPUAMYECKON MOMOLLbIO, €CNIN OHN
He CMOIIN MUPHO YPEerynmpoBaTb cBou TpeboBa-
HUA. Ecnmn 6binm npeanpuHATLE Mepbl MO 3aliuTe
npasa no ncky npotns ®oHga 1992 r., To aBTOMa-
TUYECKM CUYMNTAIOTCA 3aLLMLLIEHHBbIMY NtoObIe NpaBa
Mo UCKY O MOMYYEHNN JOMNOSIHUTENIbHOW KOMMEH-
caumv us JononHutenbHoro ¢poHAaa.

2.6. OLIEHKA VCKOBbIX TPEBOBAHWIA U Bbl-
MATA KOMMNEHCALN

2.6.1. Kak npasuno, ®oHg 1992 r. BMmecTe
CO CTPaxXOBLLMKOM COBCTBEHHMKA CyAHa Ha3Ha-
YyaeT 3KCNepPTOB A1 MOHUTOPUHIA MEPONPUATUI
MO OUMCTKE, N3yUYeHNA TEXHNYECKON 0OOCHOBAH-
HOCTW MCKOBbIX TPEOOBAHUI 1 NPOBEAEHNA He3a-
BMCMMOW OLEHKMN yLiepba.

2.6.2. ®oHpA 1992 r. n Knybbl B3aMMHOro cTpa-
XOBaHMA CO34anun BCEMUPHYI CeTb 3KCNepPTOB,
obnajatolmx onbiTOM B Pa3fINYHbIX OTpaCnaAx,
KOTopble MOTyT ObITb 3aTPOHYTbI 3arpA3HEHMEM
HedTblo. DOHA TaKXKe OMNMPAETCS Ha PEKOMEHAALNN
MexxgyHapopHon Qenepauumn BnagenbLeB TaH-
KepoB no 6opbbe ¢ 3arpA3HEHNEM OKpYKatoLLel
cpeppbl (ITOPF) — HeKoMMepUeCcKor opraHusaumu,
brHaHCMpyemon npenmyLecTBEHHO COHOCTBEH-
HUKaMM CY[lOB Yepes MX CTPaXOBLUMKOB. TexHnye-
ckun nepcoHan ITOPF nmeeT 3HaUUTENbHbIN OMbIT
B NIMKBUAALUUN PA3IMBOB HEPTU 1 XOPOLLIO 3HAKOM
C KpUTEPMAMU YAOBNETBOPEHUA NCKOB, KOTOPbIE
npumeHsATca QoHpom. Bo Bpemsa nukesumgauum
nocneacTBUN MHUMAEHTA NPefCcTaBUTENN TEXHU-
yeckoro nepcoHana ITOPF 06bl4HO NPUCYTCTBYIOT
Ha MecTe UHLMAEHTA, rae OHW MOTYT AaTb TeXHU-
yeckue pekoMeHAaLUMy OTHOCUTESIbHO Haubosnee
NoaXOoAALMX Mep pearnpoBaHmA C YY4ETOM KpuTe-
pvieB [OMNYCTUMOCTW NCKOB, KOTOPbIe MPUMEHAIOTCA
QoHpom.

2.6.3. HecmoTtps Ha 10, uto ®oHp 1992 1. n Kny-
Obl B3aVIMHOIO CTPaxoBaHUs NpuberawT K NOMo-
LM DKCNEPTOB AJ1A OLIEHKM UCKOBbIX TPEOOBaHWIA,
NPUHATVE peLleHna 06 yaoBNeTBOPEHUN UK OT-
KNTOHEHMM KOHKPETHOrO MCKa OCTaeTCA LEeNMKOM
3a cooTBeTcTBYIOWUM Knybom 1 QoHgom.

2.6.4. [Mocne Toro, kak ®oHA n Kny6 B3anmHoro
CTPaxoBaHUA NPUHMMAIOT CBOE peLleHNe MO UCKY,
OHM CBA3bIBAKOTCA C UCTLIOM, KaK NPaBuUJio B NMUCh-
MeHHOWN dopme, ANA Pa3bsACHEHUA OCHOBaHUM
oueHKn. Ecnn ncrey pelwaeT NpuHATL Npeanoxe-
Hue 0 KomMneHcauuu, emy (ern) npegnaraeTca noa-



nucaTb KBUTAHLMIO O BbiMiaTe NpuynTaoLenca
cymmbl. B ciiyuae, ecnim nctel He cornaceH (cornac-
Ha) C OLIeHKOW NCKOBbIX TpeboBaHMii, OH (OHa) MO-
XKeT NpefoCTaBUTb AOMONHUTENbHYI0 MHPOPMaLIo
1 XO4ATanCTBOBaTb O AOMOMIHUTENBHON NPOBEPKE.

2.6.5. O6bIuHO [npekTop DoHpaa 1992 r. Hage-
NAETCA WNPOKMMM MONHOMOYMAMM NO YAOBNETBO-
PEHUIO NCKOB 1 NPOM3BEAEHNIO BbINAAT MO HUM,
a TakXe Mo rx OTKNoHeHuo. OfHaKo B onpefeneH-
HbIX CJTy4Yanx, HanpuMep, KOraa UCK Bbi3bIBAET BO-
NpOoCbl NPUHLMNNANbHOrO XapakTepa, [lnpekrop
06A3aH nepefatb UCK B VIcMONHWTENbHBIN KOMUTET
ANA NPUHATNA COOTBETCTBYHIOLLErO pelueHmns (Cm.
n. 1.5.1). Kak npaBuno, IcnonHUTeNbHbIA KOMUTET
cobupaeTca aBa Unm Tpu pasa B rog.

2.7. CKOJIbKO BPEMEHW TPEBYETCA AJ1A
OLEHKM MCKOBbIX TPEBOBAHWI M BbIMJATbI
KOMMNEHCALUWIA?

2.7.1. ®oHp 1992 r. n Kny6bl B3aMMHOro cTpaxo-
BaHWA CTPEMATCA JOCTUYb COrMaLleHns C UCTuamm
1 BbIMJIAaTUTb KOMMEHCALMI0 B MAaKCUMAJIbHO KOPOT-
Kue cpokn. OHU MOTYT OCyLeCcTBAATb NpeaBapu-
TesibHble BbIMAaTbl 4O AOCTUMKEHMA OKOHYaTeIbHO-
ro cornalwieHus, ecnm B NPOTUBHOM Crlyyae ncred
CTONKHY”CA Obl C HEOMNPaBAAHHBIMU GUHAHCOBbLIMY
3aTpyaHeHuaMn. OfHAKO Ha NpefBapuTesibHble Bbl-
nnaTbl PaCNPOCTPAHATCA CneLranbHble yCoBUA
N orpaHNYeHmnsa, 0CoObeHHO ecin obLW KA pa3mep
MCKOBbIX TPebOBaHN NpeBblllaeT 06LLyl0 Cymmy
KoMneHcaunm, NnpeayCcMoTPEeHHY0 AByMA KOHBeH-
umamm 1992 .

2.7.2. CKOpOCTb YAOBNETBOPEHNSA NCKOB 1 NPO-
n3BeLeHNA NO HMM BbINAAT BO MHOrOM 3aBUCUT
OT TOrO, CKOJIbKO BpeMeHU noTpebyeTca nctuam
ANA NpefocTaBneHna Heobxoanmon nHGopmaumn.
MosTomy nctuam pekomeHayeTca MakCcumanb-
HO TOYHO CnefoBaTb HacToAweMy PykoBoacTay,
MOJSIHOCTbIO COTPYAHUYATL C aKcnepTamn QoHpa
1 NPefoCTaBNATbL BCO MHGOPMaLIMIO, HEO6XoaUMYHO
[NA OLEHKN UCKOBbIX TPeBOBaHMI.

2.7.3. Pabounmu asbikamu QoHpa 1992 T. AB-
NATCA AHMUACKUIA, GPaHLY3CKUN U MCMAHCKUIA,
Wckn 6ynyT paccmaTpuBaeTca ObiCTpee, eCim NCKO-
Bble 3asABNEHNA NN NO KPanHen Mmepe Ux KpaTkme
Te3uncbl OyayT NpeabsaBAATbCA Ha OAHOM U3 YKa-
3aHHbIX A3bIKOB.

CpokK, ycmaHoeneHHblU 0719 OYeHKU UCKo8blIl
mpe6osaHuli

2.7.4. B TeyeHne oaHOro mecsya ¢ MOMeHTa
noslyyeHus 3anonHeHHoW GopMmbl UCKa U Npo-
BeAEeHNA perncTpaunm nckoBoro 3aasneHusa Ce-

. YHUOUKALUA MOPCKOT O MPABA

KpeTapuat npunaraet ycunusa no HanpasieHUio
NCTLAM NOATBEPKAEHMA NOMTYYEHMA UCKA, @ TaKXKe
pa3bACHEHUI TOW NpoLeaypbl OLEHKM NCKOBbIX
TpeboBaHui, KoTopas byaeT MCNoNb3oBaHa B Aaslb-
Herwem. Kpome Toro, B TeYeHure wecTn MecaLeB
nocne pernctpaunm Nckooro 3asasneHns Cekpe-
Tapuat npuaraeT ycunma no 03HaKOMJIEHNIO NCTLA
C MepPBMNYHON OLEHKON NOCPeACTBOM NUCbMEHHO-
ro yBefOMieHUA NCTUa, B YaCTHOCTW, 06 OgHOM
13 CriegyoLmx peLeHni:

(a) Vick AaBnaeTca gonyCcTMMbIM 1 MPOXOAUT NpPo-
Lenypy OLEeHKY;

(6) Nick sBnsieTCcA B LeIOM OMYCTUMBIM, HO 15
OLIEHKI 3asAB/IEHHbIX TPeOOBAHUI AOMKHbI ObITb
npefocTaBfieHbl AOMNOHUTENbHbIE COMPOBOAM-
TeslbHble JOKYMEHTbI;

(B) Vick ABnAeTCA [OMYCTMMbIM, HO 1151 €70 OLEH-
KU TpebyeTcA AOMNOMHUTENIbHOE BPEMS;

(r) ck ABnAeTca HeponyCTUMbIM Y MO3TOMY
NoaeXuT OTKIOHEHMIO.

B 3aBMCMMOCTY OT MacwTaba v CIOKHOCTY UH-
ungeHTta CekpeTapuaT MOXET OblTb BbIHYXKAEH UC-
Nosib30BaTb O0JIblLEE KONIMYECTBO BPEMEHN, O YEM
ncrey 6yneT NponHGOPMMPOBaH.

YcKkopeHHas npoyedypa oyeHKU UCKOBbIX
mpe6oeaHul

2.7.5. Bo n3b6exkaHne HeonpaBhaHHbIX 3ajep-
XKeK Npu yperynmpoBaHuy MasblX MCKOBbIX Tpebo-
BaHUM VicnonHutenbHbi komuteT QoHpa 1992 T,
NPWHAB BO BHMMAHKE SKOHOMMYECKYo 3pdeKTUB-
HOCTb 1 MperMyLLecTBa NPOBeAeHNA OLEeHKM 60Mb-
LLIOro YMCSIa MasblX NCKOBbIX TPEOOBAHWNI, MOXKET
MPVIHATb peLleHrie 06 NCNONb30BaAHNMN YCKOPEHHON
npoueaypbl OLEHKN NCKOBBIX TpeboBaHWIA AnA Co-
OTBETCTBYIOLLErO MHLUMAEHTA 1 YCTAaHOBUTb pa3mep
«Manoro» TpeboBaHuA onsa 4aHHOrO UHUWAEHTa®.
BO3MOXHOCTb MCMOMIb30BAHUA TaKNX «YCKOPEH-
HbIX MpoLeayp» OLEHKN onpefenaeTca B Kax4oM
KOHKPETHOM ciyyae pelueHnem MicnonHutenbHoro
kommTeTa. OLeHKa No «yCKOpeHHOW npoLenype»
NPOBOAMNTCSA Ha OCHOBE KPaTKOro paccsiefoBaHns
DoHAOM 1 ero 3KcnepTamm 06CTOATENLCTB NPU-
yrHeHuA ywep6a, 0OfHAKO OHa JOMKHa BKIIOYATh
B cebs noaTBep)KAEHME TOrO, UTO TaKMe yObITKM
OblIV peasibHO MOHECEHbI U YTO MeXAY HUMU U H-
UMAEHTOM HaNM4yecTBYeT ACHaA NPUYMHHO-Cnes-
CTBEHHasA CBA3b. B KauecTBe anbTepHaTUBbI UCTLbI

4 Pa3mep MCKOBOro TpeboBaHMs, KOTOPOE NPU3HAETCA Ma-
NbIM, ycTaHaBnvBaeTca VICNonHUTENbHbIM KOMUTETOM OT-
LeNbHO ANA KaXXA0ro KOHKPETHOro Ciyyas.
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MOTyT MpeanoYecTb AOXKAATbCA YPerynmpoBaHna
Ha OCHOBe Yrny6sIeHHOW N BCECTOPOHHEN OLeH-
KW, KOTopas Hen30eXKHO 3aimMeT 6oMbLie BPeEMEHMN.
WNcTubl, KOTOpble He COrnacHbl C NpeaoXeHnem
006 yperynvpoBaHuu, CaenaHHbIM B paMKax «yCKo-
peHHOI NpoLeaypbl» OLEHKN, MOTYT PacCUnTbiBaTbh
Ha MepecMoTpP OLEHKM NX UCKOBbIX TpeboBaHWi
TONbKO B CJlyyae npefocTaBieHns HoBol nHoop-
MaLmu, NoATBepKAaloLWwen nx yobITKN. ITO MOXeT
NpuBecTn K bosiee BbICOKON unun 6ornee HU3KoOM
OLiEHKE NCKOBbIX TPeboBaHWI MO CPaBHEHNIO C TON,
KoTopasn Obifa M3HaYaNIbHO NPeANOXKeHA B paMKax
YCKOPEHHOW NpoLelypbl OLLEHKN.

2.8. YTO EC/IM UCTEL HE COMMACEH C PELLE-
HVEM OOHOA?

2.8.1. Ecnn HEBO3MOXKHO AOCTUYb COrnalleHns
OTHOCUTENTbHO OLIEHKIM MCKOBbIX TPpeboBaHWI, UC-
Tey (MCTULA) MEEeT NpPaBo 06PATUTLCA C NCKOM
B KOMMETEHTHbIW Cyf roCy[apcTBa, Ha TeppuTopum
KOTOpPOro 6bi51 NpuumHeH yuep6. OgHako ¢ Tex nop,
Kak B 1978 1. 6bin CO34aH MeXAYHaPOLHbIV PEXIM
KoMMeHcaumu, B 60/bLIVHCTBE MHLUUAEHTOB C yya-
ctnem QoHpga 1992 r. 1 ero npepwecTBEHHNKOB
cyne6Hble pa3burpaTenibCTBa He NoTpeboBanmch.

PykoBoACTBO No npeabABAEHUIO
pa3nnyYHbIX BUAOB NCKOBbIX Tpe6oBaHNM
Paszpen 3

3.1 CKN O BOSMELLEHNW PACXOOOB HA
OYNCTKY W MPEAYNPEOWNTESIbHBIE MEPbI

O6wvem KoMmheHcayuu

3.1.1. MeponpuATna no ouncTke mops u bepe-
rOBbIX IMHWIA 06bIYHO paccMaTPUBAOTCA Kak npea-
ynpeauTenbHble, MOCKONbKY Takne Mepbl 0ObIYHO
HanpaBneHbl Ha NpefoTBPALLEHNE U YMEHbLLe-
Hue yepba.

3.1.2. KomneHcauma BbinaayveaeTca 3a pac-
XOflbl HAa pa3yMHble Mepbl, NpeanpuHATbIe ANA
60pbbbI € 3arpA3HeHeM MopA HedTbio, AN 3a-
WKUTbI YA3BUMBIX A1 HEPTM NoKaUMn (TakMxX Kak
NpuopeKHble 30HbI 06UTaHNUSA, MecTa Ana 3abopa
MOPCKOW BOAbI MPOMbILLIIEHHBIMU NPeANPUATUAMY,
06bEKTbl MAPUKYNBTYPbl Y IPUCTAHW Af1A AXT), Ans
OUNCTKN B6epPeroBbIX INHWI 1 NPUOPEXKHBIX COOPY-
XKeHun, gna ytunusaumm cobpaHHomn HedTn 1 He-
bTecopepkalymx oTxonoB. KomneHcaumus Takxe
BbIN/IAUMBAETCA 32 MOOUIN3ALNI0 OUYMCTHOIO U Cna-
caTenbHoro obopyaoBaHuA, NnpefHa3HaYeHHOro
ANA NpoBeAeHnA NpeaynpesuTeNbHbIX MePONpu-
ATUN, JaXke eCcnun 3arpAa3HeHNa He NocsieqoBarno,
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B TOM C/lyyae, eciim NHUUAEHTOM Oblna co3faHa
Ccepbe3Has Y HEMUHYeMas yrpo3a NpuYnHeHNs
yuiepba oT 3arpA3HeHnA, a TakXKe Npu ycroBuy,
4TO NPeAnpPUHATbIE Mepbl OblNIM NPONOPLNOHASb-
Hbl BO3HUKILLIEN yrpo3e.

3.1.3. Takke BO3MelLLatoTcA yiwepb unm yobiTky,
NMOHeCeHHble B pe3ynbTaTe NPUHATKA Mep Mo npe-
LOTBPALLEHWNIO NNV YMEHbLUIEHNIO 3arpsa3HeHns. Ha-
nprIMep, eCniv MeponprATAA MO OYNCTKE MPUBOAAT
K NOBPEXAEHNIO [OPOT, MPMYANIOB 1 HAOEPEXKHDIX,
TO BO3MelLLaeTcA CTOMMOCTb COOTBETCTBYOLLErO
pemoHTa. OfHaKO He JONyCKalTCA UCKN O BO3Me-
LEeHNM CTOMMOCTU paboT, KoTopble Obln ckopee
HanpaBJieHbl Ha yNyylleHe, @ He Ha BOCCTaHOBJe-
HVe MYLLeCTBa, NOBPEXKAEHHOTO Pa3nMBoM HedTK.

3.1.4. B cBA3u ¢ 3a60TOM 0 Gnarononyynm xu-
BOTHOMO MMPa YacTo NPeAnpUHMMATCA yCUnma
MO CMACEHMIO 3arPA3HEHHbIX XMBOTHbIX, B 0COOEH-
HOCTU MOKPbITbIX HEPTbIO NTUL, MIEKOMMUTAKOLMX
n pentunuin. InAa oTnoBa, OUMCTKN U peabununTa-
LUK NOKPbITbIX HEPTbIO AUKMX XKUBOTHBIX Tpeby-
eTcA crneymnanbHO obyyeHHbIN nepcoHan. Takas
paboTa 06blYHO NPOBOAMUTCA CNeLManM3npoBaH-
HbIMU FpaXAaHCKMy coobLlecTBamu, 3a4acTyto
npv NOMOLLM BOSIOHTEPOB, KOTOPble YCTaHaBMN-
BAIOT CTAHLMM MO OYNCTKE XNBOTHbIX HEAANEKO
OT 30HbI pa3nuea. OUMCTKa XKMBOTHbIX OT HeTAHbIX
3arpA3HEHNN — CJIOMKHbIA U MeASIEHHbIN npouecc,
KOTOPbI MPUUYNHAET XNBOTHbBIM JOMONHUTESIbHbIE
CcTpafaHusA. Takylo OUUCTKY c/ieayeT NpPoBOANUTD
NULWLb B TEX CyYanx, Korga cyllecTByeT pa3ymHas
BEPOATHOCTb, YTO XMBOTHblE ee nepexunsyT. Kak
npaswnsio, Noasexart yA0BETBOPEHNIO NCKU O BO3-
MELLEHNM PAa3yMHbIX PAacXof4oB Mo obecrneyeHunio
bYHKLMOHMPOBaHMA MEeCTHbIX MOPTOBbIX MPUeEM-
HbIX COOPYeHWI 1 No cHabXeHno MaTepurana-
MU, MeANKaMeHTaM1 1 eflo, PaBHO KaK 1 UCKN
0 BO3MELLEHMM PA3YMHbIX PaCXOA0B HA MUTaHWe
1 Npo’K1BaHVe BONIOHTepoB. B cnyyae ecnu mepo-
NPUATUA NO OYNCTKE 1 peabunuTtaumm NpoBoaAT
Cpa3y HEeCKOJbKO CreLrann3rpoBaHHbIX rpaxaaH-
CKMX COOOLLEeCTB, OHU JOSKHbI eNCTBOBaTb CKO-
OPAVHVPOBAHHO, YTOObI N36eXaTb BbIMOHEHUSA
[BaXKAbl OAHOW 1 TOW e paboTbl. I3 KoMmneHcaumm
BbIYMTAIOTCA CpefCTBa, COOpaHHbIe OOLECTBEHHDI-
M1 GOHAAMU 1 HanpaBleHHbIE HA MaTepUasbHyIo
NoAAEPKKY MNONEBbIX MEPONPUATUI B CBA3M C KOH-
KPETHbIM MHUUAEHTOM.

3.1.5. lonyCcTmoCTb MCKOB O BO3MeELLeHW pac-
XOZ0B Ha MPUHATME Mep NO NPEAOTBPALLEHWIO NN
yMeHbLUEeHMI0 yulepba oT 3arpA3HeHns oLeHnBaeT-
CAl HA OCHOBE 0OBEKTUBHBIX KpuTepures. NpuHaTre



rocyfapcTBOM Unv Kaknm-nnbo nyonnyHo-npaso-
BbIM 06pa30BaHNEM PELLIEHNA O MPOBEAEHNMN KOH-
KPETHbIX MEPOMPUATIIA CaMO Mo cebe He 03HaYaeT,
YTO TaKMe MepOoNpPUATUA ABNAITCA Pa3yMHbIMU /1A
uenen KOMNeHcaumm B pamkax KoHeseHuumn. Pasym-
HOCTb MPEeANPUHATbIX Mep C TEXHUYECKOWN TOUKM
3pPEeHUA OLLeHNBAETCA Ha OCHOBE (HAKTOB, AOCTYM-
HbIX B MOMEHT MPUHATUSA PeLLUeHNs O NPOBeAeHNN
COOTBETCTBYIOWMX MeponpuAaTun. OgHako nuua,
OTBETCTBEHHbIE 3a MPOBELEHVIE MEPOMNPUSATUN,
[OJTKHbI MPOBOANTL NMOCTOAHHYIO NepeoLeHKy CBO-
NX peLleHni B 3aBUCMMOCTIX OT U3MEHEHNA 06CTO-
ATENbCTB PA3NBa U TEXHUYECKUX peKoMeHJaLnn.

3.1.6. VIckn 0 BO3MeLLeHMr pacxodoB Ha Mepbl
pearmpoBaHua He NOANeXaT Y40BNETBOPEHUIO,
eC/IN MOXHO 6blIo 3apaHee nNpeaBuaeTb, YTO
npeanpuHATble Mepbl 6yayT HedhPeKTUBHBIMU, Ha-
npumep B Clyyae NCMosb30BaHNA AUCNEePraToOpoB
npw 3arpAsHeHM TBEPALIMU U NONYTBEPALIMU
HedTenpogyKTamu Unu B cyyae MCnosib30BaHUA
6OHOBbIX 3arpaxaeHun B 6bICTPOTEKYLLMX BOAAX,
HeCMoTpA Ha UX HeIPEKTUBHOCTL B TaKMX YCJIOBU-
Ax. C gpyrow cTopoHbl, cama no cebe HeabdeKTnB-
HOCTb MPeANPUHATLIX MeP He ABMAETCA OCHOBAHW-
€M AJ1s 0TKasa B UCKe.

3.1.7. lNoHeceHHble pacxofbl, a TakXKe COOTHO-
LIeHMe TaKMX PacXOf0B C JOCTUTHYTbIMM NOMNOMN-
TeNbHbIMU pe3ynbTaTaMu JOMKHbI ObITb PasyMHbIMU.
Hanpumep, 0co6o TlwaTenbHas ouncTka HegoCTyn-
HbIX 417 O6LECTBEHHOCTY OOHAMKEHHbIX CKAJINCTbIX
6eperos, NTOMMMO yfaneHns cbipo HedpTH, pegKo
6bIBaeT onpaBAaHHON, NOCKONbKY eCcTeCTBEHHOE
ounLLeHVe Nof AeNCTBEM BOJTH, Kak MPaBuIio, AB-
nsetcs 6onee appekTMBHbIM. C APYroi CTOPOHDI,
TWaTeNbHaAA OYMCTKA, Kak NpaBuio, Heobxoanma
B CJlyyae C o6LeCcTBEHHbIMU NAMXamu, B 0CobeH-
HOCTM HenocpeacTBEHHO nepen Uin BO Bpems
KYPOPTHOro ce30Ha. Bo BHUMaHWe NpriHMMatoTCs
006CTOATENbCTBA KOHKPETHOMO UHUMAEHTA.

3.1.8. lonycTMMOCTb UCKOB O BO3MELLeHNN pac-
XOZ 0B Ha MeponpuATUA MO yaaneHno OCTaTKOB
CTOMKOWM HedTU C 3aTOHYBLUEro CyAHa TakXe noa-
NEXUT OLEHKE C TOUKM 3peHnA obLLero Kputepus
pa3yMHOCTW, KOTOPbI B paBHOW CTeNeHN nprme-
HAETCA KO BCEM MpeaynpeanTeNibHbIM Mmepam. [1ns
BO3MELLEHNA CTOUMOCTM TaKUX MEP OHU JOMKHbI
6bITb OOBEKTUBHO PA3yMHbIMM Ha MOMEHT MX MpU-
HATMA, Kak 3TO ObIIO M3NOXKEHO B NpefblayLwmnx na-
parpadax. Kpome TOro, Takxe JO/IKHO ObITb pasym-
HbIM COOTHOLLEHWNE CTOUMOCTMN NPEANPUHATLIX Mep
N MONOXKMNTENbHbIX Pe3yNbTaToB, KOTOPble 6bln
LOCTUTHYTbI UM Pa3yMHO OXUAANNCb B MOMEHT
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NpUHATMA Mep. Ecnn ¢ onpegeneHHON cTeneHblo

TOUYHOCTW, MPY Pa3yMHbIX PAaCXOAaX 1 C MUHUMAJTb-

HbIM PYCKOM MPOBOLMPOBaHNA AasibHenLwero 3a-

rPA3HEHMA BO3MOXHO OLIEHUTb KONNYECTBO HedTK,

OCTaBLUeNcA Ha 6OPTY 3aTOHYBLUEro CyfHa, TO Takas

OLIeHKa KaK NpaBusio JOMKHa ObITb MepBbIM LLarom

nepep NPUHATUEM PeLLUeHNA O TOM, YAANATb TaKylo

HedTb UK HeT.

3.1.9. Bonpoc o Tom, ABAAANCH N Pa3yMHbIMU
Mepbl N0 yAaNeHNIo C 3aTOHYBLUIEro CyAHa OCTaTKOB
HedTU, peLuaeTca OTAENbHO ANA KaXL0ro KOHKpeT-
HOro Cnyyas Npu yyeTe, HACKONIbKO 3TO MPUMEHU-
Mo, cnegyowmnx GakTopos:

A. ®akTopbl, OTHOCALYMECA K MECTONOJ0XKe-
HUIO N COCTOAHMIO 3aTOHYBLUEro CyfiHa, Takne
Kak:

« BEpOATHOCTb Pa3nMBa OCTATKOB HedTU C Cya-
Ha, HanpuMep, B pe3ynbTaTe pa3pyLUeHnsa KOH-
CTPYKLMNY CYyAHa, KOPPO3nun 1 T.4.;

+  KOJIMYECTBO, KNaccC 1 XapakTepucTukm Hedptu,
ocCTaBLUEeNCA Ha 6OPTy CyaHa;

+  YCTOMNYMBOCTb MOPCKOTrO AHA B MeCTe Haxoxe-
HUA cygHa.

B. ®akTopbl, OTHOCALLMECA K XapaKTepy, 06b-
emMy 1 BepOATHOCTU HaHeceHUA yuiep6a, Takue
Kak:

+ ywepb OT 3arpA3HeHUsA, KOTOPbIA MOT 6bITb Ha-
HeceH B pe3ynbTaTe pa3nnBa OCTaTKOB HePTM
C CyAHa, 0CO6eHHO B CPaBHEHUN CO CTOMMOCTbBIO
paboT No yaaneHmto Taknx OCTaTKOB C CyAHa;

+ CTerneHb 3KONOrMYeCcKom 1M 3KOHOMUYECKON
yA3BUMOCTU ANA yuwepba ot 3arpasHeHna Hed-
TblO TEX PaliOHOB, KOTOpPble C HanbosbLuel Be-
POATHOCTbLIO GbINN Gbl 3aTPOHYTHI Pa3NNBOM
OCTaTKOB HedTU C CYAHa;

« npepnonaraembii yuep6 okpyxatoLlen cpepe,
KOTOPbIV MOT OblTb HAHECEH B pe3ynbTaTe pas-
NBa OCTaTKOB HedTU € CyaHa.

C. ®akTopbl, OTHOCALMECA K OCYLLLeCTBUMO-
CTN MeponpuATNSA, TaKne Kak:

+ TexHMYecKas OCyLLeCTBMMOCTb U BEPOATHOCTb
ycnexa meponpuATrua, Hanpumep, ¢ y4eTom
BUOAUMOCTU, TEYEHU, HANMNYUA NO6IN30CTK
WHbIX 3aTOHYBLUMX CyAOB M TOrO, HAXOAUI0Ch
NN CYyAHO Ha Takom rnybrHe, Ha KOTOPOW MOXHO
oXKnpaTb ycreLHoe NpoBeAeHne MeponpuAaTUin
Takoro popfa;

+ BEpPOATHOCTb BO3HWKHOBEHUA Pa3nMBa 3Hauu-
TENbHOrO KonnyectBa HedpTn C CyaHa B xone
npoBefeHna MeponpUATUI MO ee yaaneHuto.
D. Ctoumoctb meponpusaTuin, 0CO6eHHO

B CpaBHeHMU C yep6om oT 3arpA3HeHus, KOTo-
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pbili MOr G6bITb HaHEeCeH B pe3ysnbTaTe pa3nuBa
OCTaTKOB HepTn € cyaHa.

3.1.10. [ogneat ygoBneTBOPEHNIO UCKM O BO3-
MeLLeHMM PacxofoB Ha pa3yMHble MeponpuATUA
no BO3QYLUHOMY HabNIOAEHMIO B LIEIAX YCTaHOB-
neHnA MmacwTaba 3arpsA3HeHUs MopA 1 6eperoBbix
NINHWI, @ TaKXe onpeaeneHuns NoKauun, Kotopble
yA3BUMbI AnA 3arpAa3HeHua. B Tex cnyvanx, Kor-
[la HeCKONIbKO OpraHu3auui NpYHUMAT Mepbl
Mo pearnpoBaHNI0 HA NHUWUAEHT, BO3AYLHOE Ha-
6nioeHne fOMKHO ObITb Hagnexawmm obpasom
CKOOPAVHUPOBAHO, UTOObI N36€eXKaTb BbINOJTHEHNA
[BaXk[bl OQHOW 1 TOW e paboTbl.

3.1.11. Vickn 0 BO3MeLLeHUN CTOUMOCTU MepO-
NPUATK NO OYMNCTKE MOTYT BKOYaTb B cebA Tpe-
60BaHVA O KOMNEHCALMY PACXO[0B Ha NepcoHan
1 apeHAay 1Y NOKYMKy 060pyaoBaHNA U MaTepua-
noB. [Mpv 3TOM CyMMa UCKOBbIX TPebOBaHMi O BO3-
MelleHnn pacxodoB Ha 060pyaoBaHMe, KOTOpoe
HaxoAmnoch B pe3epse, HO GaKTNYECKM He NCMOoSb-
30BaOCh, OLLEHNBAETCA UCXOAA 13 bosiee HU3KOW
CTaBKM, C TEM YTOObI YYECTb CHUMEHME U3HOCA 060-
pyZnoBaHuA. PaBHbIM 06pa3om nognexar yaosneT-
BOPEHVIO NCKM O BO3MELLeHNM Pa3yMHbIX PacXOA0B
Ha OUMCTKY 1 PEMOHT OUYNCTHOIO 060pPyAOBaHMA,
a TakXKe Ha 3aMeHy MaTepuasioB, N3PACXOdoBaH-
HbIX B XOZe MPOBEeAEHNA MEPONPUATUNIA MO OUNCTKE.
Mpw oueHKe NCKOBbIX TPeGOBaHUIN O BO3MELLEHMM
CTOMMOCTV 060pYyLOBaHNA, NPUOBPETEHHOTO ANA
60pbObl C KOHKPETHBIM PA3/INBOM, N3 CTOMMOCTU
Takoro obopyaoBaHUA [enatoTca yaepKaHms, 4to-
6bl NPVHATL B pacyeT ero 0CTaToOYHY CTOUMOCTD,
ec/IN OHO eLle MOXeT 6bITb 3a4eNCTBOBAHO NpK
BO3HWKHOBEHMWM APYIUX MHLUUAEHTOB UKW AS1A Ka-
Kux-nnbo nHbix yenen. Ecnu nybnunyHo-npaBoBom
opraH B paMKax CBOEro MniaaHUpoBaHWA Ha Cyyai
ype3BblYaHbIX CUTYaLNn Npruobpen 1 NPounsBo-
Ann 0GHOBMIEHVE MAaTepUanoB U 06opyaoBaHmMA
Taknum 06pa3om, YTO OHU HaxOAWNMCb B onepa-
TUBHOM [OCTYyne npu BO3HWKHOBEHUWN pa3fnnga
HedTW, KOMMNEeHcauus BbINIAYMBAETCA B pa3mepe
pa3yMHOW YaCcTU NMOKYMHOW LIeHbI TEX 3aKYMIEHHbIX
npeaMeToB, KOTopble 6binn pakTUYeCKn NCnonb-
30BaHbl. O6bIYHO 3TO PaCCUUTHIBAETCA HAa OCHOBE
CYTOYHOW CTaBKU, KOTOpasA OnpeaensaeTca Takum
06pa3om, UToObl KanuTanbHaa CTOMMOCTb NpeamMe-
Ta BO3MelLLanach B TeYeHVe OXKMAAeMOro CPOKa ero
MoJSIe3HOrO NCMOJIb30BaHNKA, C YY4ETOM 0NN pac-
XO[0B Ha XpaHeHue 1 o6cnyKuBaHve obopynosa-
HUA. B pacyeT Takxke BKJ/IlOYAeTCA pa3yMHasn fONs
Npuobbinu, ecnn co6CTBEHHMKOM 060pYyAOBaHUA
ABNANCA YACTHbIV NOAPAZUNK.
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3.1.12. MeponpuATUA MO OYMUCTKE YaCcTo MEIoT
CBOMM pe3ysibTaToM C60p 3HAUNTENbHbBIX 0OBEMOB
HedTW 1 HedTAHOrO Mycopa. B Takom cnyyae noa-
neXaT KoOMMeHcauum pasyMHble pacxodbl Ha Xpa-
HeHUe 1 yTuaM3auuo cobpaHHOro matepuana.
Ecnu nctel n3snek Kakne-nmbo fONONMHUTESIbHbIE
[0XOAbl U3 NpofAaXn cobpaHHoOM HedTH, TO Takue
[0X0Abl KaK NPaBuIo BbluMTaoTCA 13 ntoboi nog-
nexalyen Bbinaarte KomneHcayumn.

3.1.13. MeponpuATMA NO OUYMCTKE 3a4acTylo
NPoBOAATCA NyOGNMNUYHBIMW OpraHaMm UIN KBa-
31Ny6nnYHbIMKN 06pa3oBaHMAMUK, KOTOPble 3a-
OenCTBYIOT NOCTOAHHbBIV NEePCOHaN, a Takxe cyaa
N NNaBCPeACTBa, HAXOAALWMECS B COOCTBEHHOCTM
TaKux opraHos. B aTom cnyyae komneHcayum nog-
ne)<aT pasyMHble AONOSTHUTENbHbIE PAacXObl TAKNX
OpraHoB, TO €CTb PACX0ofbl, KOTOpbIe OblNI NOHece-
Hbl UCKITIOUUTENIbHO B pe3ysibTaTe NHUMAEHTA U He
66111 O6bl HEOOXOAUMBI NPW OTCYTCTBUM MHLUMAEHTA
N CBA3AHHbIX C HUM MepPONpPUATUAN.

3.1.14. TakxKke KOMMNeHcauny NogaexnT pasym-
HaA YacTb TaK Ha3blBaeMbIX MOCTOAHHbIX 3aTpaT
ny6MYHbIX OPraHoB U KBa3nnyobnmnyHbIx o6pa3oBa-
HWIA, TO eCTb 3aTpaT, KOTopble TaKne OpraHbl HeC/n
Obl, faxke ecnn 6bl UHUMAEHTA HEe MPOU30LWJIO, Ha-
npuMep CTaHJapTHasA CTaBKa 3apaboTHOW nnathbl
NOCTOAHHOrO nepcoHana. OgHako AnA KoMMneHca-
LN TaKNX 3aTpaT OHW JOSIKHbI MUMETb HEeNoCpea -
CTBEHHYIO CBA3b C COOTBETCTBYOLWMMN Meponpu-
ATUAMY MO OYNCTKE 1 HE MOTYT BKJlloUaTb B cebs
HaKnagHble pacxodbl, KOTOpble N1LWb OTAANIeHHO
CBA3aHbl C STUMN MePONPUATUAMMU.

3.1.15. CnacatenbHble onepayum B HEKOTO-
pbIX Clydadax MOTyT BK/oYaTb B ce6s anemeHT
npegynpeanTenbHbiX mep. Ecnn ocHoBHON Ue-
Nb0 TaKNX onepaLuin ABNAETCA NpefoTBpalleHmne
ywepba oT 3arpA3HeHns, To No oblemy npasuny
NMOHeCEHHbIE PACXOAbl MOTYT ObITb KOMMEHCUPO-
BaHbl B paMkax KoHseHunn 1992 r. OgHako ecnu
crnacaTesfibHble onepaunum NMMenu Apyryro uenb,
Hanpumep cnacaHue cygHa W/vmnwv rpysa, To noHe-
CEeHHble pacxofbl He MOTYT ObITb KOMMEHCMPOBAHbI
B pamkax KoHseHuuu. Ecnn cnacatenbHble onepa-
LM NPOBOJATCA KakK C Lenblo npegoTBpaLleHus
3arpA3HeHunsn, Tak 1 C Lenblo cnacaHna cygHa un/
WNK rpy3a, HO NPV STOM HEBO3MOHO C Kakon-nnbo
CTereHbio [JOCTOBEPHOCTN YCTaHOBUTb OCHOBHYIO
Lenb onepauuin, To pacxodbl pacnpenenaTca Npo-
NOPLMOHaNbHO Mexay NpefoTBpaLleHeM 3arpas-
HeHuA 1 cnacaHmem. OueHKa JoNyCTMMOCTU UCKOB
O BO3MeLleHNN PacxodoB Ha NpedynpeauTesibHble
Mepbl, CBA3aHHble CO CNacaHneM, He OCyLLeCcTBA-



€TCA Ha OCHOBE KpUTepueB, NPYMeHAEeMbIX Npu
BbINaTe BO3Harpa)kaeHnaA 3a cnacaHve, ogHako
KOMMeHcawuumsa orpaH1MY1BaeTCcA MOHeCeHHbIMM pac-
XO[4amu € y4eTOM pPa3yMHOM Jonn NpudbInu.

lMpedwssaesneHue uckos
3.1.16. Heobxoammo, 4Tobbl UCKM O BO3Me-

LEHMN PacXxodoB Ha MEPONPUATMA MO OUYNCTKE

NnpeabABASINCL BMECTe C CONPOBOANTENbHOM

JOKyMeHTaL e, noKasbiBaloLwen, Kak pacxogbl

Ha Takne MeponpuATAA CBA3aHbl C NpeanpPUHATDI-

MK Mepamu. Knioyom K ycrnewwHomy BO3MeLLeHMIo

pacxofoB ABNAETCA NPaBUIbHOE BeeHUe JOKY-

MeHTaUun. B ncke 0onKHO 6bITb SICHO N3I0XKEHO,

yTO ObINIO CAENAHO 1 3a4eMm, Fae, Korga U Kem 3To

6bIN10 cenaHo, Kakme pecypcbl 6bin 3a8encTBo-

BaHbl U CKOJIbKO 3TO cToumno. CueTa, KBUTaHLUUN,

BEAOMOCTY yuyeTa paboT 1 3apnnaTHble BeAOMOCTM

XOTA U CNIyXaT MoJsie3HbIM NoagTBepKAeHneM pac-

X0[O0B, HO camu no cebe HegocTaTouHbl. OLieHKa

NCKOBbIX TPeOOBaHMIA 3HAUNTENBHO YNPOLLAETCA

MPW HAMUYNN KPaTKOro OTYETa, B KOTOPOM OMKChI-

BAlOTCA MEPONPUATHA MO PearnpoBaHNIo, a TAKXKe

NPOBOAWTCA CBA3b MEXAY TaKUMM MePONPUATAAMM

1 MOHECEHHbIMM PAaCXOAaMMU.

3.1.17. DneKTpPOHHbIe TabnuLbl ABNAIOTCS 0CO-
6eHHO yo6HbIM cnocobom 0606LLeHNA HEKOTOPOA
KntoyeBo nHbopmaLmm, KoTopas Tpebyetca ana
060CcHOBaHVA NcKa. Kaxkgaa opraHvsauus unv nog-
PAOUYMK, KOTOPbIE MPUHUMAIOT MEPbI MO pPearnpo-
BaHMIO HAa UHLUMAEHT, JOMKHbI BECTU XKYPHas exe-
LHEBHOTO yyeTa MeponpuATUiA, B KOTOPbIN BKItO-
YyaeTcs noapobHas MHPOPMaLMA O KONMYeCTBe 3a-
JIeNCTBOBAHHOIO NepcoHarna, Tunax u KonnyecTee
MCMONb30BaHHbIX MaTepranos n obopynoBaHus,
a TaKXKe O Tune 1 AyIHe OUnLLLEHHON GeperoBol nn-
Hun. Ecnv gna 60pb6bi ¢ 3arpsasHeHemM Mopa Hed-
TblO 3a[1eCTBYIOTCA MOPCKUE CYAa, TO MOSIE3HbIM
NCTOYHUKOM UHPOPMaLy ByayT BblAEPXKKM U3 UX
CYLOBbIX KyPHAJIOB 3a Neprof NX NCNosib30BaHUA.

3.1.18. OnpepeneHHaa UHPopMaLA JOMKHA
ObITb AETaNM3NPOBAHA ClieayoLW M 06Pa3oMm:

« YepTex 3aTPOHYTON TEPPUTOPUM C ONUCAHNEM
MacliTaba 3arpA3HeHNs 1 YKasaHUeM Ha Hau-
6ornee 3arpsa3HeHHble PanoHbl (Hanpumep, C Uc-
Mosb30BaHMEM reorpapuyecKmx Uan HaBuraLlm-
OHHbIX KapT, NoAKpenfieHHbIX ¢poTorpadpuamu,
BMAEO 1N nHbopmaumel B Apyrom Buae).

« AHanuTnyeckme U/mnu viHble QOKa3aTenbCTBa,
nokasblBalowwne CBA3b MeXAy 3arpA3HeHNEM
HedTblo U MPUYACTHLIM CYAHOM (TaKMe Kak Xu-
MUYECKUI aHann3 npob HedTn, perieBaHTHble
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JaHHbIe O BETPeE, MPUINBAX U OT/IMBAX, TEYEHUH,
pe3ynbTatbhl HAabnoAeHWI 3a NNaBatoLwen Hed-
Tblo 1 rpadmyeckoe N306paXkeHne ee nepeme-
LeHunsA).

KpaTkoe n3noxeHne cobbITWIA, BKOYaA Onu-
caHuve n obocHOBaHWe PaboT, NPOBEeAEHHbIX
Ha Mope, B NpUbpexxHbIX Bogax 1 BAONb bepe-
roBOW NMHUN, a TaKXe MOTMBMPOBKA Bbibopa
TeX UM UHbIX METOL4OB PaboThl.

[aTbl, B KOTOpPbIe NPOBOAUINCH PAbOTbI B KaX-
[OM 13 PafiOHOB.

3aTpatbl Ha pabouyio cuy ANA Kaxkaoro panoHa
(KOnMMUeCcTBO U KaTeropun 3agencTBOBaHHOIO
nepcoHarna, HaumeHoBaHWe NN nma paboTo-
JaTtens, yacbl U AHW PaboTbl, TapudHble CTaBKM
3a 06bIYHYIO 1 CBEPXYPOUHYIO paboTy, MeToabl
pacueta nnu 6a30Bble CTaBKM 3apaboTHOW Mnna-
Tbl U gpyrue pacxoabl).

Pacxopbl Ha Npoe3f, NUTaHWe 1 NPoXKMBaHMe
3a4eNCTBOBAHHOIO NepcoHana.

CroumocTb 060pya0OBaHNA, 3a4eNCTBOBAHHOTO
B KaX[OM 13 pailoHOB (TUMbl UCNOSIb30BAHHOTMO
obopynoBaHuA, KeM OHO NpefoCTaB/IEHO, CTOU-
MOCTb €ro apeHfbl Uv NOKYMKK, METOA pacyeTa
CTOMMOCTM apeHbl, UCMOJIb30BAHHOE Komnye-
CTBO, Mepuop UCMosb30BaHMA).

CToMMoCTb 3aMeHbl 060pyAOBaHMA, He Noge-
allero peMoHTy (TYn U CPOK 3KchyaTaumm
060pynoBaHVA, KEM OHO MPefoCTaB/IeHO, €ro
M3HayasbHaA CTOUMOCTb MOKYMKKU 1 o6cToA-
TENbCTBa MONOMKM, MOAKPENSIeHHble poTorpa-
busmK, BUAEO v MaTeprianamm, 3anMcaHHbIMU
B Ipyrom Buge).

PacxogHble maTepuranbl (onvcaHne Toro, Kem
OHU ObINV NpefoCcTaB/ieHbl, B KAKOM Kosinye-
CTBe, KaKOBa VX CTOMMOCTb 3a eAUHILY, F4e OHU
ObIIN NCMOJb30BaHbI).

OcTaTo4YHas CTOMMOCTb Ha MOMEHT OKOHYaHMA
MeponpuATUN Toro 06opynoBaHNA 1 MaTepua-
NOB, KOTOpble ObII NPUOBPETEHDI CrelnanbHO
[NA 3a0eCTBOBaHA B MEPONPUATUSIX MO pea-
rMPOBaHMIO Ha COOTBETCTBYIOLUNIA MHLULEHT.
Cpok skcnnyaTauumn obopynoBaHua, KOTopoe
He npuobpeTanocb crneynanbHO AnA 3agen-
CTBOBAHVA B MEPONPUATUAX MO PearnpoBaHmio
Ha COOTBETCTBYIOLMNI NHLMAEHT, HO ObISIO B HYX
3a1eMCTBOBAHO.

TpaHcnopTHble pacxodbl (KONMYECTBO W TUMbI
nnaBCcpeacTs, MOPCKMX U BO3AYLIHbIX CYLOB,
KONMYECTBO YaCOB UM JHEWN MUX dKCMyaTaumum,
CTaBKa apeHbl UNu 3KCniyaTaLoHHble pac-
XOAbl, METOJ pacyeTa 3asaB/IeHHbIX CTaBOK).
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«  CToMMOCTb BPEMEHHOrO XpaHeHus (ecnu 310
NMPUMEHVMO), @ TaKXKe OKOHYaTENbHOW YTUAN-
3aumm cobpaHHon HedpTU 1 HepTecoe P KaLLNX
MaTepuanos, BK/OYana KONMYECTBO YTUN3U-
POBAaHHOIO MaTepuana, U3gepPKKu Ha eguHuLYy
N METOA pacyeTa 3as8BJIEHHOW CTaBKMU.

3.1.19. ckoBble TpeboBaHNA O BO3MELLEHUN
pacxofoB Ha YXOf, 3a XXMBOTHbIMU, MOKPbITbIMU Hed-
Tbi0, LOJIXKHbI KaK MPABUO OLIEHMBATLCA MO TON e
MOZEeNK, KOTOpas U3NoXeHa Bbllle ANA PacxonoB
Ha MeponpuATUA No ouncTke. [lomkHa ObiTb Npefo-
CTaB/ieHa NoapobHaa nHGOPMaLNS O KoNMYecTse
OUMLLIEHHBIX 1 KONYecTBe 6/1aronoyyHo BbiMyLLeH-
HbIX 06PaTHO B AVIKYIO MPUPOAY KMBOTHbIX. ECnn
rpynmbl CNeLnanvcToB, NPOBOAALLME COOTBETCTBY-
toLLyto paboTy, opraH1M3oBanu kamnaHuto no cbopy
nyOnMYHBIX CPefCTB C Lefbio MaTepranbHON Noa-
LEPKKM NMOMEBbIX MEPONPUSTIN B CBA3U C KOHKPET-
HbIM UHLMAEHTOM, TO JONXeH ObITb NpefocTaBneH
NoApPoOHbIN OTYET, BKIOYAOLWNIA B CEOS1 pacxopbl
Ha KaMMAHUIO, KONMYECTBO COBPaHHBIX CPeaCTB U TO,
KaK OHU 6bI/IN NCMOMb30BaHbI.

Ucku yeHmpaneHeix npasumesnbscme
0 so3meuwjeHuu HAC

3.1.20. LleHTpanbHOe NpaBUTENbLCTBO NOCTPa-
JaBLUEero rocyfgapcTBa MOXeT NMOHeCTV 3HaunTe b-
Hble pacxofbl BCieAcTBre pa3nvBa HedTu, B YacT-
HOCTW, BBUZY HEOOXOAMMOCTY 3a4eNCTBOBATb CBOM
COOCTBEHHbIE pecypchbl Afsl NPOBELEHNA MepPO-
NPUATUN NO OYNCTKE 1 MPOTUBOAENCTBNIO 3arpAs3-
HEHWIO UK BBUAY HEO6XOANMOCTU NpuBIeKaTb
YaCTHbIX MOAPALUYMKOB, CreLnanu3npyLmnxca
Ha cbope, TPaHCMOPTUPOBKE 1 06PaboTKe OTXOM0B.

3.1.21. UeHTpanbHoe NpaBUTeNbCTBO rocyaap-
CTBa-y4acCTHMKa, KOTOPOEe HeCceT pacxodbl Mo ynna-
Te HAC B cBA3M C npoBegeHnemM MeponpuATUi
Mo NpefoTBPaLLEHMIO 3arPA3HEHNA HEPTBIO, MOXKET
B3bicKaTb cymmy HIC, ecnu HaumoHanbHoOe 3aKo-
HOZaTeNnbCTBO rocyAapCTBa-y4YacTHKa AONyCKaeT
BkntoveHne HAC B cymmy NCKOBbIX TpeboBaHM
0 KOMMeHcayum.

3.1.22. B cnyyaax HEACHOCTU HaLWOHanbHOMO
3aKOHOAATEeNbCTBA OTHOCUTENbHO BKtoueHna HAC
B CYMMY UCKOBbIX TpeboBaHU 0 KOMMeHcaLmm Ta-
Kne TpeboBaHUA OyayT OLEHUBATLCSA HA OCHOBE
HOPM O BO3MeLLeHNN YObITKOB, @ UMEHHO:

(1) ctopoHa He nmeeT NpaBa Ha B3biCKaHUE
yObITKOB, €C/I OHA He MOHEeC/a HUKAKOoro yulep-
6a; n

(2) cTopoHa He nmeeT nNpaBa Ha BO3MeLLeHne
OOHUX N TeX e yObITKOB ABaXbl.
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3.2. VICK/ O BO3MELLEHWI MMYLLECTBEHHO-
[O BPEJIA

O6vem KoMmneHcauyuu

3.2.1.[Mognexat KomneHcaumm pasymHble pac-
XOAbl Ha OUMCTKY, PEMOHT UIN 3aMeHY UMYLLECTBA,
KoTopoe Obl1o 3arpAa3HeHo HedTbio, HaNpumep,
KOpMycoB CyAoB, BK/lloUasa NPOrynoyHble cyaa,
pbI6OIOBHbIE CHACTU 1 OOBEKTBI MapUKYIbTYpbI.
To e OTHOCKTCA K pacxofam Ha OYMCTKY BOAO3a-
6opHoro o6opynoBaHWA, MalwnH 1 obopyaoBaHUA
NPOMbILUNIEHHbIX NPeANPUATUI, KOTOPbIe NCNOSIb-
3YI0T MOPCKYI0 BOAY, TAaKNX KaK 3M1eKTPOCTaHLUN
N OMNpecHUTeNIbHblE YCTaHOBKW. Ecin nmyLiecTBo
HEBO3MOXHO OYNCTUTb UNN OTPEMOHTMPOBATb,
TO KOMMeHcaunmn nopsiexaT pacxofbl Ha ero 3a-
MeHy. OfHaKO KOMMeHcaLuma 3a 3aMeHy CTaporo
060pyLOBaHNS HOBbIM BbIMNIAYNBAETCA HE B MOJ-
HOM pa3mepe, TaK Kak nognekar yyeTy Bo3pacT
MMYLLECTBA 1 €ro oXungaemblli CPOK ciyx6bl. Ha-
npumep, eCin NCroNb30BaABLLIAACSA B TEUEHUE ABYX
neT pblbONOBHaA CETb NMOANEXMNT 3aMeHe BCied-
CTBME CUIbHOTO 3arpA3HeHuns, HO ee BCe PaBHO
Heobxoanmo 6b11o 6bl 3aMeHUTb Nocse Tpex NeT
NCMOb30BaHNA, TO BO3MELLEHNIO MOAMEXMNT NNLWb
OfHa TPETb OT PACXOA0B Ha 3aMeHY.

3.2.2. B HEKOTOPbIX CyYasax NMYLLECTBEHHbIN
Bpef MOXeT HaHOCUTb SKOHOMUYECKre YObITKM
Ha TOT Nepuog, Noka UMyLLecTBO He byaeT ouun-
LLlEHO, OTPEMOHTUPOBAHO WSIN 3aMEHEHO, UYTO 06-
YCNOBNEHO HEBO3MOXHOCTbIO ANA COOCTBEHHMKA
MMyLLeCTBa BECTY CBOI AeATENIbHOCTb B HOpMaJsib-
HOM nopsgKke. Hanpumep, MapukynbTypa MOXeT
ObITb HapyLUEeHa, eI 0060pyAOBaHMe 3arpA3HEHO
HedTblo. Takne KOCBEHHbIe YObITKM NMOAexaT KOM-
neHcauum (cm. nogpasa. 3.3-3.5, B KOTOPbIX pac-
CMaTPMBAOTCA UCKM 00 SIKOHOMUYECKNX YObITKAX).

3.2.3. Take noanexart yaoBNeTBOPEHUIO NCKU
0 BO3MeLLeHM PacXOA0B Ha PEMOHT JOPOT, MMPCOB
1 HabepeXHbIX, NOBPEXAEHHbIX TAMXE0BECHbIMM
TPAHCNOPTHbIMY CPeACTBAMY, TaKMMM KaK Fpy30-
BVIKM 1 3eMJIEPOHbIE MALUMHbI, 334eCTBOBaHHbIE
B MEPONPUATUAX NO ouncTKe. [Mpn oLeHKe TaKmx
NCKOBbIX TPebOBaHUIN YUNTLIBAIOTCA COCTOAHME
MMyLLeCTBa A0 MHLMAEHTA 1 OObIYHbIN 2pagduk pe-
MOHMQ.

lMpedwasneHue uckos

3.2.4. Victubl gOMKHbI NPefoCTaBUTb JOKa3a-
TefIbCTBa HaNMunA ylepba nx MMyLLecTBY 1 CHETa,
noaTBepXJatoLLme NpoBeAeHHbIN PEMOHT, OUNCTKY
WS 3aMeHY, UIIN ke KOMMepYyecKne npeaiokeHns



MO BbIMOJIHEHNIO HEOOXOAMMBbIX PaboT. BaxHOo, uTo-
6bl IMYLLIECTBO ObIIO COXPAHEHO UV MO KpalHew
mepe choTorpadupoBaHo. VicTuam pekomeHayeTcs

He3ameanuTenbHo cBA3aTbcAa ¢ DoHaom 1992 roaa

nnu Kny6om B3aUMHOro CTpaxoBaHus (1nu, ecnu

3TO BO3MOXHO, C Ha3HAaUYEHHbIM CIOPBEIEPOM U

MeCTHbIM 0pVCOM MO PACCMOTPEHMIO NCKOBbIX Tpe-

60BaHU) ans NpoBeaeHUA (Npy He0H6XoAMMOCTHN)

COBMECTHOIO OCMOTpPA NOCTPAZABLLETrO UMYLLECTBA.
3.2.5. OnpepgeneHHaa nHopmauma fOMKHa

6bITb AeTanm3npoBaHa ciiefyoLwmm o6pa3om:

« CTeneHb MMyLLECTBEHHOrO yulepba oT 3arpsas-
HeHUs N 06bACHEHWE NPUYMH BO3HMKHOBEHUS
Bpega.

« OnucaHune n doTorpadrv yHNUTOXKEHHOTO, NO-
BPEXKAEHHOTO UM HYXAALWEerocsa B OUMCTKe,
pPEMOHTE UM 3aMeHe rMyLLecTBa (Hanpumep,
NOJOK, PblOONIOBHBIX CHACTEN, [OPOT, O4EXAbI),
BK/IOYAA €ro MeCcTOHaxoXKaeHme.

«  CToumocTb paboT MO PEMOHTY, OUNCTKE W 3a-
MeHe 06beKTOB.

«  (MaKTNYeCKMIN CPOK SKCMITyaTaLn NOBPEXIEH-
HbIX OOBEKTOB.

«  CToMMOCTb Mep MO BOCCTAHOBEHNWIO MMYLLe-
CTBa Nocne MeEPONPUATIIA MO OUNCTKE, HAMpPW-
Mep CTOMMOCTb PEMOHTA JOPOT, MUPCOB U Ha-
6epexHbIX, NOBPEXAEHHbIX BO BPEMSA OUUCTKMY,
a Takke MHpopmauma o6 obbluHOM rpaduke
pemMoHTa.

3.3. ICKN O BO3SMELLEEH/ SKOHOMWUYECKINX

YBbITKOB B PbIBOJTIOBHOW, MAPUKYJTbTYPHOW

I PbIBOMEPEPABATbIBAIOLLE/ OTPACIIAX

Ob6vem KomneHcayuu

3.3.1. KomneHcayum nognexunT ynyLeHHasa Bbl-
rofa co6CTBEHHNKOB UMYLLECTBa, 3arpA3HEHHOIO
HedTbiO 1 MCMOJIb3YEMOrO B pbi6ONOBHOM, Mapu-
KyNbTYpPHOW 1 pblbonepepabaTbiBaloLLen OTpaCisax
(kocBeHHble yObITKM). Hanpumep, pbibaku, cHacTm
KOTOPbIX NOABEPrANCh 3arpA3HEHUIO, MOTYT MNo-
TepATb AOXOA Ha nepuof NPYOCTaHOBKM PbIGHON
NIOBAN [0 OUYUCTKMN NN 3aMeHbl CHaCTeNn.

3.3.2. OgHaKo ybObITKM Tak»Ke MOryT MOHeCTU
LA, UMYLLECTBO KOTOPbIX He 6blN0 3arpA3HeHo
HedTbIo (UNCTble SKOHOMMYECKMe yObITKK). Hanpu-
Mep, pbl6aKy, CHaCTV KOTOPbIX He Oblnn 3arpsA3He-
Hbl, MOTYT TEM HE MeHee NPUHATb PeLLeHre O Npu-
OCTaHOBKeE PbIOHO OB BO 136eXKaHWe 3arpsisHe-
HUA UX CHACTEN 1 YNIOBa, CJIACTBMEM Yero CTaHyT
SKOHOMMYECKUE YObITKU.

3.3.3. B HekoTOpbIX Cyvasnx MPUPOAHbIE U KyIb-
TUBMPYEMble 3anachl PblObl, MOMTOCKOB U UHbIX MO-

. YHUOUKALUA MOPCKOT O MPABA

penpoayKTOB MOTYT ObiTb HACTONBKO 3arPA3HEHbI

HedTblo, UTO NPaBUTENBLCTBA BBOAAT BPEMEHHbIE

3anpeTbl Ha BbIIOB U 3aroTOBKY pPblObl C Liesblo

OXpaHbl 300p0oBbA rpaxaaH. Co6CTBEHHNKN 00b-

€KTOB MApVIKYNIbTYpPbl MOFYT MOHECTN YObITKM B CBS-

31 C HapYLIEHVEM LMKIIOB KOPMIIEHWSA, POCTa N

nopaepaHusa HopmanbHbIX 3anacoB. Ecnv cteneHb

3arpA3HeHNA He HACcTOJbKO BeJnKa, YToObI Bbi3bl-

BaTb Npobnembl CO 30pPOBbeM, pbibaky 1 Npo-

N3BOAUTENM PbIObl MOTYT TEM HE MEHee BBOAUTb

CcO6CTBEHHbIE BpeMeHHble 3anpeTbl ANA 3alnTbl

pblHKa. COGCTBEHHNKM pblbonepepabaTbiBatoLLMX

NpeanpuATA MOTYT NOHECTN YObITKN BCNeacTBmne

3arpsA3HEeHUs MOMeLLEHUI 1 060py#OBaHMA UN

OorpaHMyeHns NoCTaBoK 13-3a NPUOCTAaHOBKM Pbl-

60/10BHOI 1 MapUKYNbTYPHOW [eATENbHOCTN.
3.3.4. /Ickn 0 BO3MeELLEHNN SKOHOMUYECKIMX

yObITKOB, HE CBAA3aHHbIX C MMYLLECTBEHHbIM Bpe-

[OM, HarnprMep MCKK CO CTOPOHbI NPeanpuaTyn,

HanpAMYIo 3aBUCALLMX OT JIOBAU 1 pa3BedeHus

pbiObl (BKMOYaA NOCTaBLUUKOB TOMAMBA U JbAa,

rPY34MKOB, ONTOBbIX M PO3HUYHbIX TOPFrOBLIEB Pbl-

6011), nognekat yaoBNeTBOPEHMIO TONIbKO B TOM

cnyuvae, eciv Takme y6bITKM 6binv Bbi3BaHbI 3a-

rpAsHeHreMm. VIHbIMK cnoBamu, UCK He NOANEXUT

YAOBNETBOPEHUIO NNLLb Ha TOM OCHOBAHWW, YTO

UMen MecTo MHUMAEHT C 3arpA3HeHnem. Bce nc-

KoBble TpeboBaHUA OT YyYaCTHUKOB PblGOSIOBHON,

MApUKYbTYPHOWN U pblbonepepabaTtbiBatoLlel

oTpacniell AOMXKHbI OTBEYATb OOLMM KPUTEPUSAM,

N3N0XKeHHbIM B pa3g. 2. B To xe Bpema gna yaos-

NeTBOPEHUA UCKa O BO3MELLEHMM YACTbIX SKOHOMU-

yeckux y6bITKoB HeobxoArMa 4OCTaTOYHO TecHas

NPUYMNHHAs CBA3b MEXAY 3arpA3HeHneM 1 yobIT-

Kamu nnu yuwep6om. MNpun paccMoTpeHnr Bonpo-

Ca O HaNNYMKN TaKoW TECHOW CBA3UN YUNTbIBAOTCA

cnepytowme hakTopbl:

. Teorpadpuueckas 611M30CTb SIKOHOMUYECKON Ae-
ATENbHOCTM UCTUA K 0651acTn 3arpasHeHus (Ha-
npumep, paboTaeT nn pbibak NPenMyLLecTBEHHO
Ha 3aTPOHYTOW TEPPUTOPUN UIIN HAXOZUTCA NN
pbi6Has pepma nnm poibonepepabaTbiBatoLlee
npeanpuATUe Ha 3aTPOHYTOM nobepebe NMbo
B HernocpencTBeHHON 6/1M30CTN OT Hero).

+ (CTeneHb 3KOHOMMWYECKOW 3aBUCUMOCTU fae-
ATENbHOCTN UCTLA OT 3aTPOHYTbIX PECYPCOB,
TaKMX Kak 3arpA3HeHHbIN pPbiI6ONPOMbICIOBbIN
palioH (Hanpumep, UCNoJb3yeT N pblbak Takxe
6nv3nexallee N He3aTPOHYTOE 3arpsA3HEHMEM
pblI6ONOBHOE Yrofibe UM MOXET I UCNOJb30-
BaTb anbTepHaTMBHOE pblbonoBHOe yroape 6e3
3KOHOMUYECKNX NOTepb).
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« Hanuuue y ncrua anbtepHaTMBHbBIX UCTOYHNKOB
NMOCTaBOK 1 AefI0BbIX BO3MOXXHOCTEN (Hanpwu-
Mep, MOT NI NepepaboTumnK pblbbl HANTK anb-
TEePHATMBHbIE NCTOYHMKN PbIObI).

« (CTeneHb MHTErpUPOBAHHOCTK OM3Heca ncTua
B 9KOHOMMYECKYIO 1eATeNbHOCTb TeppuUTOpUNn,
nocTpagaBLUeN OT pa3nnea (Hanpumep, Haxo-
OWNCA N BU3HeC UCTLA UK OTAENbHbIE aKTUBbI
Ha 3aTPOHYTON TeppUTOPUM NN obecrneumsan
N GU3HeC pabourMy MeCTamm »KMBYLLUX Tam
noaen).

3.3.5. /ickn o Bo3meleHnn 3SKOHOMNUYECKNX
ybbITKOB paboTHNKOB, 3apaboTHas nyiaTa KoTo-
pbiX 6blf1a YMEHbLIEHA, KOTOpble Oblv NepeBe-
[EeHbl Ha HEeMONHbIN pabounii AeHb UM YBOJEHDI
B pe3ynbTaTe NPUUYNHEHHOrO Pa3nMBoMm yuiepba,
nopgsiexar yqoB/IETBOPEHMIO B TOM Cllyyae, eciu
HanMyecTByeT TeCHaA NPUUYMHHO-CIeACTBEHHAsA
CBA3b MeX[y YKa3aHHbIMY YObITKamu 1 yuiepbom
OT 3arpAsHeHusA. [Neprog, 3a KOTOPbLIN NCTEL, MOXET
NoNlyYnTb KOMMEHCALMIO, He AOJKEH MPEeBbILLATh
nepuog, 3a KOTOPbIV TaKyto KOMMNEHCaLUo MNOyYmns
nUnn mor 6bl NoNyunTb pabotoaaTesnib, MOCKOIbKY
TeopeTnyeckn pabotogaTtenb MOXKET BHOBb NMpu-
HATb UCTLA Ha PaboTy NO OKOHYAHMUN KOMMEHCU-
pyemoro nepuoga. [pu paccmoTpeHnn Bonpoca
O TOM, CyLlecTBYyeT I Takaa TeCcHaa NpuYMHHasA
CBA3b, BO BHUMaHWe NPUHMMAOTCA OOblYHAs Mpak-
TMKa HaMa, 3aKOHbI 1 NHble HOPMATMBHO-MPABO-
Bble aKTbl MOCTPaAaBLLEro rocyAapcTBa-yYacTHUKA,
B YaCTHOCTU, OTHOCUTESIbHO crefyowmx GpakTopos:
*  WCTUbI OIMKHbI MMETb 3aKJII0UYEHHbIV TPYA0BOM

LOroBop (B NMCbMEHHOW, YCTHON dopme unn

Kak nopa3ymeBaeMbli JOrOBOP) K MOMEHTY

npuurHeHna ywep6ba oT 3arpasHeHuns. Qaktu-

yeckoe Hauyano TPyLoBOWN feATeNbHOCTU K MO-

MEHTY BO3HUKHOBEHUSA ylepba He ABnAeTCA

06s3aTeNibHbIM, HO NPOCTOE OXKAaHve PaboTbl

paccmMaTpUBaAETCA Kak HeAOCTaTOYHAA MPUYUNH-

HaA CBA3b;

+  WCTLUbI JOMIXKHbI MOHECTV SKOHOMUYECKNE YObIT-
KW B pe3ysibTaTe yMeHbLUEHVA 3apaboTHOM nna-
Tbl, NepeBofa Ha HEMOJHbIN pabounii feHb Unu
YBOJIbHEHUA B CBA3M C TEM, UTO BM3HeC 1x pabo-
TofaTensa noHec ywepb ot 3arpAsHeHus (Hesa-
BMCUMO OT NPeAbsABNEHNA KaKUX-NINOO NCKOBbIX
TpeboBaHMIN CO CTOPOHbLI paboToaaTens);

«  eCsIN UMEIOTCSA aNIbTePHATMBHbIE BO3MOXHOCTY
TPYLOOYCTPOMCTBA B TOM ke reorpadunueckom
panoHe, NCTLUbI JOMKHbI NOMNbITaTbCA YMEHb-
WNTb CBOW YObITKM, BOCNOJNIb30BaBLUNCH TaKu-
MW BO3MOXHOCTSIMM. 3HaY€eHre TEPMUHOB «ajlb-
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TEePHATMBHbIE BO3MOXHOCTU TPYLOYCTPOMNCTBA»

N «TOT e reorpaduyeckuii parioH» JONIKHO

OnpepenAaTbCA B KaXKAOM KOHKPETHOM Ciyyae

C yyeToM Bcex 06CTOATENbCTB UCTLIOB, UX TPYAO-

BOW AEeATENbHOCTU 1 3aTPOHYTOW TeppUTOpUIN.

3.3.6. [paBMTENbCTBO rocygapcTBa-yyacTHUKA
MMeeT NMpaBo Ha B3blCKaHMEe PacxofoB Mo couu-
anbHomy obecrneyeHuto, BbiNiayeHHOMY nocTpa-
JaBLWUM N1LUam B CBA3M C X SIKOHOMNYECKUMN
ybbITKaMy B pe3ynbTaTe CHUXKeHUA 3apaboTHON
nnatbl, NepeBoja Ha HeMoJHbIV Paboumnin feHb Unu
YBOJNbHEHNWA BCleACTBME yllepba OT 3arpA3HeHus,
ec/In HauMoHanbHOe NpaBo AOMyCcKaeT BO3Melle-
HMe TaK1X PacxO[oB 3a CYET NNL, OCYLLECTBAAOLLMX
BbIMNIaTy KOMMNEeHcauuu.

3.3.7. Kak nokasbiBaeT onbIT, rnbesb 3anacos
LVIKOW pblObl BCieACTBUE Pa3nnBoB HedpTu npounc-
XOAUT oueHb pefko. OgHaKo ecnn y pbibakoB ecTb
onaceHua HacyeT rmbenu polbbl, TO OHW JOMKHbI
He3aMmeanuTenbHo cBA3atbcsa ¢ PoHaom 1992 r.
unu Kny6om B3auMHOMO CTpaxoBaHUs (1nu, ecnm
3TO BO3MOXHO, C HA3HAaY€HHbIM CIOPBENEPOM 1N
MeCTHbIM 0QMCOM MO PACCMOTPEHUNIO MCKOBbIX Tpe-
60BaHMIN) 4N1A NPoBeAeHNA COBMECTHOIO OCMOTpPA
NOBPEXIEHHbIX PECYPCOB.

3.3.8. [Mbenb MapuKyNnbTYpPHbIX 3aMacoB BCres-
CTBME 3arpA3HeHUA TakKe ABNAETCA peakown,
HO ecnu Takas rnbenb JeNcTBUTENIbHO HACTYNWNa,
TO MCTeL, AOMKEH 3aJ0KYMEHTMPOBaThb yLwepb no-
CPEeLCTBOM COXpaHeHMsA 06pa3sLioB 1 NpoBeAeHUs
dboToCcbeMKU, UTOObI NPOAEMOHCTPUPOBATbL Xa-
pakTep 1 pasmep yuepba. ictuam 1 B 3TOM CI1y-
Yyae peKoOMeHAyeTCA He3aMeaNnMTeNIbHO CBA3aTbCA
c ®oHgom 1992 r. unn Knybom B3avIMHOrMO CTPaxo-
BaHWA (MK, eC/IN 3TO BO3MOXKHO, C Ha3HAaYeHHbIM
clopBenepom uny MecTHbIM opUCom no paccmo-
TPEHMIO NCKOBbIX TPeOOBaHUI) AN NPOBeAeHNA
COBMECTHOrO OCMOTpPaA NOBPEXAEHHbIX PeCypCoB.

3.3.9. Ecnm 661110 NpUHATO pelleHne 06 yHNY-
TOXEHWW BblpalLleHHOW PblObl NN MOJTOCKOB,
BAXXHO, YTOObI GbINV NPefOCTaBNEHBI HAYUYHbIE UK
WHble flOKa3aTeNbCTBa B NOAAEPXKKY TaKoro pelue-
HuA. PelweHne rocyfapcTBEHHOrO opraHa o BBe-
JeHnn 3anpeTa Ha BblJIOB UM 3arOTOBKY PbiObl
He paccMaTpuBaeTca Kak 6e3ycsioBHOe OCHOBA-
HVe ONA YHUUTOXKEHNA NPOJYKLUNM, 3aTPOHYTOM
Takum 3anpeTtom. Ickn o Bo3meleHU yObITKOB
BCNIeCTBUE YHUUTOXKEHNA MOPENPOAYKTOB UK
BC/IeCTBME 3aMNpeToB Ha BbIIOB WU 3arOTOBKY
pbl6bl MoanexaT yaoBNeTBOPEHUNIO B TOM Cllyyae
N B TON Mepe, B KaKOW Takne YHUUTOXKEHWE UK
3anpeTbl ABNANNCL pa3yMHbIMU. [pun oueHKe pas-



YMHOCTM YHUUTOXEHNA UV 3anpeTa yumTbiBaloTCA

cnepytowme GakTopbl:

+ bBbina nn npogykuma 3arpAsHeHa.

« BepoATHOCTb TOro, UTO 3arpA3HEHME UCUYe3nNo
6bl O HACTYNNEHUs BPEMEHM, KOrga 06bIYHO
HauyVHAETCS 3aroTOBKa NPoAyKLUMN.

« [lpenAatcTBOBaNO NN XpaHeHUe NPoAyKLUN
B BOZe AaNibHellueMy Npon3BOACTBY.

« BepoATHOCTb TOro, UTO NpPOAyKLKA Obina Obl
NPUrogHa Asa NPofaXn K MOMEHTY HacTynse-
HUA BPEMEHU, Korga 06blYHO HauMHaeTCA 3a-
roToBKa NpoayKuuu.

3.3.10. [ocKonbKy OLleHKa pa3yMHOCTU YHUUTO-
YKEeHUA 1N 3anpeTa OCHOBaHa Ha HaYUHbIX Y UHbIX
[lOKa3aTeNIbCTBax, Ba’KHO, UTOObI 0TOOP Npob n 1x
aHann3 ocyLecTBAANNCL Yepes NpoBefeHne Xu-
MMWYECKOro UCCreJoBaHNA C YCTaHOBJIEHWEM MpPU-
3HaKoB HedpTu (NATeH). Mpobbl C TeppuTOPUN, 3a-
TPOHYTOW 3arpsa3HeHnem (Npoba, aHanusnpyemas
Ha npeaMeT 3arpA3HeHNs), U KOHTPObHbIE NPOo-
6bl C GnM3nNeXawWwmx CKnaga Uiy TOProBon TOUKM
3a npeaenamm 3arpsisHeHHO TePPUTOPUN OOKHbI
aHaNM3npPoBaTbCA OAHOBPEMEHHO. [pobbl 13 ABYX
rpynn AoMXHbl ObITb NpeAcTaBneHbl B PaBHbIX KO-
nuuecTtBax. B cnyyae npoBefeHna aHanm3a naTeH
CrneunanncTbl He AOJIKHbl UMeTb BO3MOXHOCTb
onpenennTb, ABNAETCA M aHanun3mpyemas npoba
nccnefyemon Ha npegmeT 3arpA3HeHNA UK KoH-
TPONbHOW NPO6OI (crenown TecT).

lMpeodwvasneHue uckos

3.3.11. OueHKa NCKOBbIX TpeboBaHUI O BO3-
MeLLEHNN SKOHOMUNYECKMX YObITKOB B pblOOSIOB-
HOW, MapUVKyNIbTYPHON 1 pbibonepepabaTtbiBato-
e oTpacnax OCyLeCcTBAAETCA, HACKONIbKO 3TO
BO3MOXHO, Ha OCHOBE CpaBHeHUS peanbHbIX ¢u-
HAHCOBbIX MOKa3aTesien B 3aABAEHHbI Nepunos
1 B NpepblayLve nepuogsl, Hanpumep B Gopme
ayaUTOPCKUX OTYETOB WA HaNOrOBbIX AeKnapaLuil
nctua — Grsnyeckoro N1La 3a Neprog B Tpu roga
[0 nHuugeHTta. OueHKa He OCHOBbIBAeTCA Ha Mo-
KasaTensx, 3annaHnpoBaHHbIX B OlogkeTe. Kpute-
pWIA 3aKoYaeTca B TOM, MOHeC Nn 6U3sHec nctya
B LLeNTIOM 3KOHOMUMYecKMe YObITKN B pe3ynbTaTe 3a-
rpasHeHus. Llenbto nsyyeHnsa GpriHaHCOBbIX MOKa3a-
Tenen 3a NPoLLoe Bpemsi ABNAETCA onpeaeneHue
fAoxopfa, KOTopbIi Mor 6bl OXXnaaTbCa B nepuog,
NOKpbIBAaeMblli NCKOBbIMY TpeboBaHUAMUN, eCln
6bl pasnvB He NPoOK30LLes, Ha OCHOBE M3yYeHuA
MPOLLbIX SKOHOMUYECKNX NoKa3aTtenen busHeca
NCTUA, HaNnpUMep Toro, yBenn4nBaancCb, yMeHb-
LANNCb UM OCTaBaNNCb HEU3MEHHbIMUK ero Ao-

. YHUOUKALUA MOPCKOT O MPABA

Xofbl B NocsiefHVe rofbl, a Tak»Ke JIObIX MPUUNH,

ne)<almx B OCHOBAHUN TakNX TpeHAoB. [1pn 3Tom

YUUTbIBAIOTCA KOHKPETHble 06CTOATENIbCTBA OTHO-

CUTENbHO UCTUA 1 Ntobble NpeAcTaBNeHHbIe fOKa-

3aTenbcTBa. Kpome TOro, MoryT 6biTb pacCMOTPEHDI

oTyeTbl 06 yNoBe, NpoAaxax v pacxofax Ha JIoBIIo
pbl6bl MW NHble fOKa3aTENbCTBA, MOKa3blBaoLne
006blUHble OX0Abl 1 pacxofdbl Npwv OB Pbibbl,

PaBHO KaK 1 pa3fiyHble acrneKTbl NpaBui pbl6o-

NOBCTBa, 06A3aTeNibHble AN1A PbIOHbIX XO3ANCTB

Ha 3arpA3HeHHON TeppuTopun. Ecnn 3Tto nprme-

HMMO, TO TaKXXe YUYUTbIBAIOTCA M3MEHEHUA B UH-

TEHCMBHOCTU BbIJIOBA, CMELLUEHUN BUOB, HOPMax

BbIJIOBA, MPOAAXKHON CTOMMOCTI U pacxofax co-

rnacHo npeobnagamowmnm TpeHgam B pbl60oBHOM

[eATeNnbHOCTU, KOTOPOW 3aHMMaeTCA UcTel, 1 ee

perynuposaHuio. B cnyyae oTHOCUTENBHO HOBOW

pbl6ONOBHON AEATENBHOCTM UM B13HEeca C Henos-

HOW UMM OTCYTCTBYIOLLEN OTYETHOCTbBIO O TOProBse

WHOrAa MOXKET NCNONb30BaTbCA CPeAHEPbIHOYHOE

COKpalLieHre NprbbINN OT aHaNIOrMYHOW AeATesb-

HOCTW uUny 61U3Heca Ha 3aTPOHYTON TeppUTOPUN

C TeM NpeanonoXeHnem, YTo HOBOE NpeanpuATme

ncnbiTano 6bl aHaNOrMYHbIV crag,.

3.3.12. KomneHcaumn nognexxnT ynyueHHas
BasioBas NPuObINb, NO3TOMY COKOHOMJIEHHbIE Ha-
KnagHble pacxofbl UM NHble 0bblYHbIe pacxofbl,
KoTopble He OblNiv NOHeceHbl B pe3ynbTate NHLUK-
[EeHTa, JOMKHbI BbIUNTATbCA N3 CYMMbI YMYLLLEHHOMN
BbIrofbl. Takme nepemeHHble N3[epXKn Bapbupy-
l0TCA B 3aBNCMMOCTY OT YPOBHA pa3BuTuA brsHeca.
XapaKkTep KOHKPETHbIX PacxodoB, Noanexalinx
yyeTy, 3aBUCUT OT cCneundUuKn KOHKPETHOro bmsHe-
Ca, HO MOXET BKJIIoYaTb, HaNPUMep, 3aTpaTtbl Ha efy,
pbl6ONOBHbIE NPUMAHKW, Nef, 1 YNakoBKY, TONINBO
1 CMa30YHble MaTepuasbl, KOMMyHanbHble YCIyry,
TaKue Kak ra3 v aNeKTpnYecTBO, a TakxKe TPaHCMopT.
Niobble COKOHOMIEHHDBIE pacxofbl Ha pabounii nep-
COHan NN 3KNNa)k Tak»e [OJIKHbl BblYNTaTbCA
13 ynyLleHHON BbIrOAbl.

3.3.13. VcTyam Heobxoarmo AoKasbiBaTb CBOU
yObITKM C MOMOLLbIO HafNeXalmx AoKa3aTeNbCTs,
KOoTopble BKJOYalOT B cebA cnepytoLyto nHbop-
Mauuio:

« XapakTep ybbITKOB, BKIOYAA JOKa3aTeNbCTBa,
4TO Npepnonaraemble yObITKN BO3HUKIN B pe-
3ynbTaTe 3arpA3HeHns.

- TomecayHaa pa3briBKa 4OXOAOB 3a Nepuog
yObITKOB 11 33 TPY NPeALecTBYOLMX FOAa.

+ HackonbKo 3TO BO3MOXHO — NomecAYHas pas-
6vBKa KonnyecTsa (KMNOrpamMmmoB) Kaxaoro
Bbl/IOB/IEHHOrO, 3aroTOBIEHHOrO WKW nepe-
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paboTaHHOIro MOPCKOro NPoAyKTa 3a nepuog

yObITKOB 1 3a TPY NPeALEeCTBYOWNX roga.

+  C3KOHOMJIeHHble HaKNlagHble pacxofbl Uu

NHble O6bIYHbIE MepeMeHHbIE N3LEePXKKU.

«  MeTopg pacueTa yobITKOB.

3.3.14. VicTubl JOMKHbI YKa3aTb, NOAYUYMAN Nn
OHU Kakue-nmbo JOMNONHUTENbHbIE JOXOAbI B pe-
3ynbTate nHUMgeHTa. Hanpumep, NCTUbl JOMKHbI
yKa3aTb, MOofyyanu N OHU Kakne-nmbo BbinnaThl
UV NpeaBapUTESIbHblE KOMMEHCaUUKM OT Ny6ny-
HbIX WX NHbIX OPraHoB B CBA3U C MHUUOEHTOM.
OfHaKo BblYeTbl, Kak NpaBuiio, He NPON3BOAATCA
B OTHOLUEHUN HEGONBLINX CYMM, MOSyYEHHbIX PU-
3UYECKMMUN NTULLAMY, KOTOPbIE MPUHMMAIOT yyacTme
B MEPONPUATMAX MO OUUCTKe 6e3 Lienu 3aLnTbl X
cobCcTBEHHOrO MMyLLecTBa 1nn 6rusHeca.

3.3.15. NcTubl, 3apaboTHasA nnata KOTOpPbIX
6blfla YMeHbLUeHa, KOTOpble OblIN NepeBefeHbl
Ha HernonHbIN paboumnin ieHb UV YBONEHbI B CBA-
31 C ywep6boMm OT 3arpA3HEHUS, LOJMKHbI PaCKPbITb
nHpopmaLmio o Mobbix KOMMNEHCALMAX, MONYyYEH-
HbIX OT COLMANbHbIX CNY»K0, 6yab TO [OrOBOpPHbIE
NN BHEQOrOBOPHbIE BbiMAaTbl MPY YBOJSIbHEHNN,
a TakXe 0 ApYrux NCTOUYHKKAX, NpedyCMOTPEHHbIX
HaLMOHaNbHbIX MPaBOM WM UHBbIM 06Pa3oM, KO-
Topble obecneunnu gONONHUTENIbHbIE CPeACTBa
ANA NOKpbITUA yObITKOB. KoMneHcauma Bbinnayu-
BaeTCA NCTLY B HEMOKPbITOM YacTu ero/ee yobITKOB
C YYETOM JOObIX YNOMAHYTbIX KOMMeHcaumi. ctubl
He JOJIKHbI NMOJlyYaTb ABOMHOE BO3MELLEHME.

3.3.16. ABnaetca obwenpr3HaHHbIM TOT GaKT,
YTO HEKOTOpble OTpacan pbIbONOBCTBA U Mapu-
KynbTypbl paboTatoT B 04eHb He6OoNbLUNX MacLLTa-
6ax, HEKOTOpPbIE 13 KOTOPbIX HAXOAATCA Ha YPOBHE
HaTypanbHOro UNU NKLLIb NONYKOMMEPYECKOTO XO-
3A1cTBa. 1N Taknx NCTLLOB MOXKeT ObITb Heobs3a-
TeSIbHbIM BeieHMe yUeTa yNoBa UK JOXOLOB Y No-
3TOMY ANIA HUX MOXET CTaTb 3aTPYAHMUTENbHbIM
npencTaBuUTb AOKYMeHTalNbHble [JOKa3aTeNbCTBa
B 060CHOBaHWe cBOMX TpeboBaHui. Mpn Takux
06CTOATENbCTBAX UCKOBbIE TPeboBaHUsA OLeHNBa-
l0TCA HAa OCHOBE [OCTYMHOW penieBaHTHOM UHOP-
MauuK, TaKOW Kak rocygapcTBeHHasa CTaTUCTMKa
unu gpyras nyénnyHaa nibopmauua n nonesble
nccreqoBaHMA 3aTPOHYTOro PbIGHOMO X03ANCTBA
N aHaNOrMYHbIX HE3ATPOHYTbIX X03ANCTB. DOH-
Aom 1992 r. 6bin ony6nmnkoBaH pafg PyKOBOACTB
A4NA NOMOLM UCTUAM NpY NPeabABNEHUN UCKOB
B KOHKPETHbIX OTPaC/sX, BK/OYasA PblOOTIOBHbIN
NPOMbICEN, MapVKYNbTypy 1 pbibonepepabatbl-
BaloLLYyI0 OTpac/b. TakKe NMelTCA pyKOBOACTBA
4NA coOencTBMA SKCNepTam, OCyLeCTBAALNM
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OLEHKY MCKOBbIX TPeOOBaHM B JAHHOW OTPAC/N.
Bce pykoBOACTBa AOCTYMHbI Ha canTe MexkayHa-
poaHbix $OHAO0B 1A KOMMNeHcauun yuepba oT 3a-
rPA3HEHUA HEPTbIO.

3.4. NCKW O BO3SMELLEHNW SKOHOMUYECKINX
YBbITKOB B TYPUCTUYECKOW OTPAC/IA

O6vem KoMmneHcauyuu
3.4.1. lNpegnpuATrnAa TYPUCTMUYECKON OTpacan

WNK Te NPeanpuATUS, 3HaUYNTENbHAA YacTb OXOLOB

KOTOPbIX 3aBUCUT OT TYPUCTOB, PACMONIOMKEHHbIe

pPALOM C 3arpA3HeHHbIMY 0OLeCcTBEHHbIMY MAA-

»Kamu, MOryT NMOHECTU YNyLLEHHYI0 BbIrogy B CBA3M

C NafieHNeM YNCSIA FTOCTEN B MepUog 3arpsa3HeHUs.

OpfHaKo MCKM O BO3MELLEHNI TaKMX SKOHOMUYECKUX

y6bITKOB (0ObIYHO Ha3bIBaEMbIX YACTbIMU SKOHOMU-

yeckumu ybbiTkamu, cm. naparpadol 1.4.9-1.4.10)
nogJsiexxat yAOBNETBOPEHNIO TOIbKO B TOM Clyuae,
ecnu Takme yObITKM Obinn BbI3BaHbl 3arpA3HEHVIEM.

WHbIMK1 cnoBamu, NCK He NOANEXUT yAOBNETBO-

PEHVIO NULLb HA TOM OCHOBAHMWM, YTO VIMEN MeCTO

WHUWAEHT C 3arpsisHeHrem. Bce nckoBble Tpebo-

BaHMA OT YUYaCTHMKOB TYPUCTUYECKOWN OTpaciu

JOMKHbI OTBEYaTb OOLUM KpUTEPUAM, N3NOXKEH-

HbIM B pa3g. 2. B To e Bpems ana ynosneTBopeHus

NCKa B JAHHOW OTpac/iy HeobXoMa JOCTaTOYHO

TecHas MPUYMHHAA CBA3b MEXAY 3arpA3HeHnem

n y6biTkamu nnm yuiepbom. Mpn paccmotpeHum

BOMNPOCA O HanMunm Takon TECHOWN CBA3N YUMNTbI-

BalOTCA criegyowme GpakTopbl:

« Teorpadunueckaa 6n130CcTb SKOHOMUYECKOM
[LeATenbHOCTM UCTUa K 06nacTu 3arpasHeHnn
(Hanpumep, HaXOZWTCA N1 OTeNb ANs TYPUCTOB,
KEMMUHT, pecTopaH unv 6ap Ha 3aTPOHYTOM Mo-
6epexbe NMb0 B HENOCPEeACTBEHHOWN 61130CTH
OT Hero).

« (CTeneHb 5KOHOMUYECKOW 3aBUCMMOCTW Aes-
TENbHOCTU UCTLA OT 3aTPOHYTON GeperoBon
NHUK (Hanpumep, ob6cnyXnBaeT N1 OoTesnb
WY PecTopaH, PacrnonoXeHHbIN B6IM3M K 3a-
TPOHYTOMY NO6epeXxbto, NCKUNTENBHO UK
NPenMyLLIECTBEHHO OTAbIXAOLWMX TYPUCTOB UK
613HEeC-coobLLEeCcTBO).

« Hannune y ncrua anstepHaTBHbIX UICTOUHVKOB
MOCTABOK U LeNIOBbIX BO3MOXKHOCTeN (Hanpu-
mMep, 6bI1I0 NN COKpalleHne JOXOA0B 3a CUeT
TYPUCTOB KOMMEHCMPOBAHO AOXOAaMU 3a cYeT
N1, KOTOpble YY4acTBOBANV B MEPONPUATUAX
Mo pearnpoBaHUIio Ha UHLMAEHT C 3arpsA3HeHN-
eM HedTblo, TAKUX KaK NEePCOHaN No OUYUCTKe
1 npeacTaBuUTeNN CpefcTB MacCcoBOW MHPOp-
mMauun).



« CTeneHb UHTErPMPOBAHHOCTU BU3HeCa NCTLA
B SKOHOMMYECKYI0 AeATeNIbHOCTb TeppuUTopum,
nocTpagasluen oT pa3nuea (Hanpumep, Haxo-
AMnca nn 63HeC NCTUA UKW OTAeNbHbIE aKTUBbI
Ha 3aTPOHYTON TeppUTOPUM NN obecrneumsan
nn 6rsHec pabounMy MecTaMm KUBYLLUX Tam
noaen).

3.4.2. /Ickn o BO3MeELEHNN SIKOHOMUYECKUX
yObITKOB pabOTHMKOB, 3apaboTHasA nnarta KOTo-
pbix 6blna ymeHblUeHa, KoTopble Obln nepese-
[EeHbl Ha HeMnosNHbIN paboynii feHb UK YBOMEHbI
B pe3ynbTate NPUUYMHEHHOTO PasnvBom yuepba,
noaneat yooBNeTBOPEHNMIO B TOM Cjlyyae, ecim
HanuuecTByeT TeCHasA MPUYNHHO-C/IeACTBEHHAnA
CBA3b MeX[y yKa3aHHbIMW yObITKaMu 1 ylepbom
OT 3arpsa3sHeHus. [Nepuropg, 3a KOTOPbIN NcTewl Mo-
XKeT NoSyYnTb KOMMEHCALMIO, He [OMKEH NPEBbI-
WaTb Nepuop, 3a KOTOPbIA Takylo KOMMNEHcaLuuto
nonyuun unu mor 6bl NnonyuynTb paboTonaTensb,
MOCKONbKY TeopeTnyeckn pabotogartenb MoxeT
BHOBb MPUHATb MCTUA Ha PaboTy MO OKOHYaHUM
KoMneHcmpyemoro nepuoga. [pu paccmotpe-
HUKX BOMPOCa O TOM, CyLLeCcTBYeT N TakasA TecHas
NPUYMHHAA CBA3b, BO BHUMAHWE NPUHUMAOTCA
06blyHaA NpaKTMKa HaliMa, 3aKOHbI 1 VHble HOP-
MaTMBHO-MPaBOBble aKTbl MOCTPaAABLLErO rocy-
[apCTBa-y4yacTHMKA, B YaCTHOCTW, OTHOCUTENbHO
cnegyolwmx GpakTopos:

+  MCTUbI BOSTXKHbI UMETb 3aK/OUYEHHbIN TPYAOBOW
JOoroBop (B MMCbMEHHON, YCTHOM dopme unu
Kak nogpasymeBaemblli OFOBOP) K MOMEHTY
npuurHeHna ywep6a oT 3arpasHeHus. Qaktu-
yecKoe Hauasno TPYLOBOWN AeATENbHOCTU K MO-
MEHTY BO3HWKHOBEHUA yulepba He ABnAaeTca
06a3aTeNbHbIM, HO NPOCTOE OXMAaHue paboTbl
paccMaTpuBaeTCA Kak HefoCTaTouHasa NPUYMH-
Has CBsA3b;

+  UCTUbI JOMKHbI MOHECTN SKOHOMUYECKHMe yObIT-
K1 B pe3ysbTaTe yMeHblUeHVA 3apaboTHom nna-
Tbl, lepeBofa Ha HeMoOJIHbIN pabounin feHb Unu
YBOJIbHEHUA B CBA3W C TeM, 4To 6r3Hec nx pabo-
ToAaTena noHec yuwepb oT 3arpAsHeHnA (He3a-
BUCKMO OT NpeabABNEeHNA KaKNX-NMO0 NCKOBbIX
TpeboBaHWIN CO CTOPOHbI paboToaaTens);

«  eCnu VMEITCA afibTepPHaTVBHbIE BO3MOXHOCTYU
TPYAOYCTPOMCTBA B TOM e reorpadunyeckom
parioHe, NCTLbI AOJIKHbI MOMbITaTbCA YMEHb-
WNTb CBOU YObITKM, BOCMOJSIb30BABLUNCH TaKu-
MU BO3MOXXHOCTAMM. 3HaUEHME TEPMIUHOB «aJlb-
TepHaTUBHbIE BO3MOXKHOCTY TPYAOYCTPONCTBAY
N «TOT ke reorpadunyecknin parioH» JOJIKHO
onpenenATbcA B KaXKAOM KOHKPETHOM cllyyae

. YHUOUKALUA MOPCKOT O MPABA

C yuyeToM BCex 06CTOATENbCTB UCTLIOB, UX TPYHO-

BOW AeATENbHOCTM 1 3aTPOHYTO TEPPUTOPUN.

3.4.3. [1paBnTEeNbCTBO roCyAapcTBa-y4acTHMKA
MMeeT NpaBo Ha B3blCKaHMe PacxofoB Mo couun-
anbHoMmy obecrneyeHuto, BbiNlaueHHOMY nocTpa-
JaBLWKM N1LUaM B CBA3UN C X SKOHOMUYECKNMMU
yObITKaMy B pe3ynbTaTe CHUXeHMA 3apaboTHOM
nnaTbl, NepeBoAa Ha HEMOJHbIN pabounin AeHb U
YBOJIbHEHNWA BC/IeACTBYE yllepba OT 3arpA3HeHus,
eC/n HauMoHanbHOe NpaBo AOMyCKaeT BO3Melle-
HIe TaKMX PacXOAoB 3a CYeT L, OCYLLEeCTBAOLLNX
BbIMAATy KOMMEHcauuu.

3.4.4. MNpoBoaunTca pasnuune mexgy (a) ncr-
LaMu, KOTopble NPOoJaloT TOBapbl UN OKa3bliBaloT
yCnyru HenocpeacTBeHHO TypucTam (Hanpumep,
COOCTBEHHMKM OTese, KEMMUHIoB, 6apOoB 1 pecTo-
paHOB) 1 G3HEC KOTOPbIX OblS1 HAMPAMYO 3aTPOHYT
COKpaLLieHeM KONTMYeCTBa NOCETUTENEN B PalioHe,
3aTPOHYTOM pa3nunBom HedTu, n (6) Temun, KTo no-
CTaBnAET TOBapbl UM OKa3blBaeT yCyru gpyrum
NpeanpUATUAM TYPUCTUYECKON OTPAC/IK, HO He Ha-
NpAMyIo TypucTam (HanprMep, ONTOBbIe NPOAABLLbI,
NPoV3BOANTENMN CYBEHVPOB 1 OTKPbITOK U Npavey-
Hble ana otenen). CuMTaeTcsa, UTo B Cylyyae Katero-
pvn (6) OTCYTCTBYET TECHaA MPUYMHHAA CBA3b MeXIY
3arpA3HEHNEM 1 KaKUMU-NNMGO yObITKamMu NCTLIOB.
CnepoBaTenibHO, UCKU TaKOro TWMa, Kak NpaBuno,
B MPUHLKMME He NoANexaT YAOBIeTBOPEHUIO.

lMpedwAasneHue uckos

3.4.5. OueHKa MCcKoBbIX TpeboBaHWI O BO3Me-
LEHUW YNCTbIX SKOHOMUYECKNX YObITKOB B TypU-
CTMYECKOW OTPaC/IN OCYLLeCTBAETCA, HACKONbKO
5TO BO3MOXKHO, Ha OCHOBaHUWN CPaBHEHNA pearb-
HbIX PUHAHCOBbLIX MOKa3aTesnen B 3aABNEHHbIN
nepvoa v B npeabiayLine nepnofbl, Hanpumep
B popMe ayauTOpPCKNX OTYETOB WS HANIOrOBbIX
JeKknapauuin nctua — rsnyeckoro nnua 3a nepuog
B TPpW roga Ao nHumgeHta. OueHKka He OCHOBbIBaET-
CA Ha NoKa3aTensx, 3an1aHMpPOBaHHbIX B OrogxeTe.
KpuTepwuii 3aknoyaeTca B TOM, MOHEC Nn 6usHec
NCTUA B LIeNTOM SKOHOMUYeCKMe yObITKM B pe3ysibTa-
Te 3arpAsHeHuA. Llenbto nsyyeHnsa GrHaHCOBbIX No-
KasaTtenewn 3a npoLunioe Bpems ABNAETCA onpegene-
HVie AOX0Aa, KOTOPbIN MOT Obl 0XXMAATLCA B Nepunop,
MOKpPbIBaeMbI ICKOBbIMU TPebOBaHUAMY, eCni Obl
pa3nue He Npon3oLLes, Ha OCHOBE M3YyYeHuKsA NPo-
LUSIbIX SKOHOMUYECKMX NMOKa3aTenel 6rnsHeca nct-
Lia, Hanpvimep TOro, yBeNMUYNBANIMCh, YMEHbLLANINC
WX OCTaBaNCb HEN3MEHHBbIMM €ro JoXOoAbl B MO-
cnepHve rofbl, a Takxe NobbIX NPUYKH, NeXaLmx
B OCHOBaHWM Takux TPeHAOB. [1pun 3TOM yunTbiBa-
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0TCA KOHKpPETHble 06CTOATENIbCTBA OTHOCUTENBHO

ncTua v niobble NpefcTaBneHHble JoKa3aTeNbCTBa.

B cnyuae oTHocuTenbHO HOBOro 613Heca ¢ Heno-

HOW U OTCYTCTBYHOLLE OTYETHOCTbIO O TOProBfe

MHOrAa MOXET NCMOoJIb30BaTbCA CPeHEPbIHOYHOE

COKpaLLeHune NpubbIIM OT aHANOrMYHON AeATeNb-

HOCTW 1nu 613Heca Ha 3aTPOHYTOWN TeppUTOPUM

C TeM NpeAnonoxKeHneM, 4To HOBOe NpeanpuaTre

MCnbITano Obl aHaNOrMYHbIN Cnag,

3.4.6. KomneHcauum NognexnT ynyLeHHas
Npu6LINb, MO3TOMY CIKOHOMIEHHbIE HaKnagHble
pacxofbl Unu vHble 0OblYHbIe pacxodbl, KOTOpble
He OblM MOHeceHbl B pe3yfibTaTe UHLWAEHTA,
LOJMKHbI BbIUNTATBCA U3 CYMMbI YMYLIEHHON Bbl-
rogpl. Takue nepemeHHble N3aepKKN BapbrpyoTCcA
B 3aBUCUMOCTU OT YPOBHA pa3Butua 6usHeca. Xa-
paKTep KOHKPETHbIX PacXofoB, MoA/exallmx yye-
Ty, 3aBUCUT OT CneunduKm KOHKPETHOro 6r3Heca,
HO MOXeT BKJIloUaTb, Hanpumep, 3aTpaTbl Ha eay,
TyaneTHble NPUHAANEXKHOCTY B OTENAX U TOBapbI
Ha NPOJaXy, TaKMe KaK CYBEHUPbI, KOMMYHaJIbHble
yCnyru, Takme Kak ras u af1ieKTprnyecTso, pacxogbl
Ha y6opKy 1 TexHuYeckoe obcnyxnaaHue. Jliobble
C3KOHOMJIEHHble pacxofbl Ha pabouuni nepcoHan
W SKUNAX TaKXKe JOJKHbI BbIUMTATbCA U3 YNy-
LLIeHHOW BbIrofbl, OfHaKO PabOTHUKM MMEIOT NPaBo
Ha noJavy caMoCTOATENbHbIX NCKOB.

3.4.7. Victuam HeobxoaMMo AOKa3biBaTb CBOU
yObITKM C MOMOLLbIO HafiNeXalLMX [O0Ka3aTeNIbCTB,
KoTopble BKNOYalOT B ceba cnepyiowyto nHbop-
MaLmio:

« XapakTep y6bITKOB, BK/lOUan JOKa3aTeNbCTBa,
4TO Mpeanonaraemble YObITKA BO3HUKIN B pe-
3ynbTaTe 3arpA3HeHuns.

« [TlomecAauyHan pa3buBka [OXOLOB 3a Nepuos
yObITKOB 1 33 @aHaNOrMYHbIN Nepuos B TeueHmne
Tpex NpeaLwecTBYOLWKX NET.

+ HackonbKo 3TO BO3MOXHO — NOMecAYHasA pas-
6uBKa KoNMyecTBa NPoAaHHbIX eAUHNL, TOBapa
3a nepuop y6bITKOB 1 3a TPU NpeaLLecTByto-
WKx rofa (ona otenen — KONMYECTBO CAAHHbIX
HOMEepOB, AN1A KEMMNHIOB — KONMYeCTBO CAaH-
HbIX MECT, AJ1A XKWJbA C CaMOOBCNyKMBaHNEM —
Ha CKONbKO Hefenb cfaBanocChb Xuibe, Ana
pPEeCcTopaHOB — KONMYECTBO NPOAaHHbIX 650
1 ANA TYPUCTUYECKUX OOBEKTOB — KONIMYECTBO
nocetutenen / NpoaaHHbIX 6UNETOB; ANA VHbIX
NpeanpUATUIA, TaKUX Kak Mara3uHbl 1 6apsbl, Tpe-
6yeTca nuwb pa3brBKka JOXOOOB).

« [MopgpobHaa nHbopmauns o6 M3MEHEHUAX
B NpeanprvHUMaTenbCkoM noteHumane (Ha-
npumep, B KONMYeCcTse HOMepPOB B OTese) UK
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N3MeHEeHMsX B Yacax paboTbl unm BO B3vMae-

MOW nnaTe B TOM rofly, KOrga BO3HVKN YObITKM,

1 B TEYEHME TPex NpegLLecTBY WX JeT.

« CoKOHOMIEeHHble HaKnagHble Pacxoabl UK

MHble OObIYHbIE MepPEMEHHbBIE N3OEPKKN.

«  Metop pacueTta yobITKOB.

3.4.8. VcTubl JOSMKHDBI yKa3aTb, NOAYUYUNN NN
OHW KaKkune-nnmbo [OMONHUTENbHbIE AOXOAbI B pe-
3yfbTaTe nHUMAeHTa. Hanprmep, ncTubl JOMXKHbI
yKasaTb, Mofyyanu v OHU Kakue-nmbo BbInnaThl
Unu NpeaBapuTesibHble KOMMNeHcauum ot nyoenmy-
HbIX MM UHBIX OPraHOB B CBA3U C MHLMAEHTOM.

3.4.9. VcTubl, 3apaboTHanA nsata KOTopbIX Obiia
YMeHbLUEeHa, KOTopble ObINV NepeBefeHbl Ha He-
NOMHbIN Pabounii JeHb WX YBOJIEHbI B CBA3M
C ywepbom oT 3arpA3HeHA, JOMKHbI PAacKPbITb
NHPOPMaLMIO O NOObIX KOMMEHCALMAX, MONyYeH-
HbIX OT COLManbHbIX CNyX0, 6yab TO JOTOBOPHbIE
1Ny BHeAOroBOPHbIE BbIMATbl MPU YBOSIbHEHNN,
a TakXe 0 ApYrmx NCTOYHMKAX, MpedyCMOTPEHHbIX
HaLMOHANbHbIX MPaBOM WV VHbIM 06Pa30M, KOTO-
pble obecneynnn [ONONHUTENbHbIE CPEACTBA A5
NoKpbITUA yO6bITKOB. KOMNeHcauma Bbinnayvmsa-
eTCA UCTLY B HEMOKPbLITOW YacTu ero/ee y6bITKOB
C y4eToM NoBbIX YNOMAHYTbIX KOMNeHcaunin. cT-
Libl He JOKHbI MOJTyYaTb ABOMHOE BO3MELLEHNE.

3.4.10. ®oHpgom 1992 roga 6bin onybnKoBaH
PAL PYKOBOACTB ANA MOMOLLM UCTUAM NPy Npeab-
ABJIEHUN UCKOB B KOHKPETHbIX OTPAC/AX, BK/oYas
TYpPUCTUYECKYIO OTpacsb. Bce pykoBogcTBa focTyn-
Hbl Ha caliTe MexayHapoaHbIX GOHIOB ANA KOM-
neHcauuu yuiepba ot 3arpasHeHUs HedTblo.

3.5. NCKMN O BO3MELLEHWW PACXOOOB HA
MEPbI MO NPEOOTBPALLEHNIO YACTbIX 3KOHO-
MWNYECKX YBbITKOB

O6vem KoMmneHcauyuu
3.5.1. [Nognekat yaoBneTBOPEHUIO NCKU O BO3-
MELLEeHN PAacXOA0B Ha Mepbl MO NPefoTBPALLEHNIO
W YMEHbLLIEHUIO YNCTbIX SKOHOMMYECKHNX YOBITKOB,
KoTopble, ec/ivi 6bl OHW OblIN MOHECEeHbI, MoANieXxa-
1 6bl KOMMNeHcau My cornacHo KoHseHumam 1992 .
Takue mepbl MOTyT ObITb HanpaBsJieHbl Ha Npeofose-
H1e HeraTMBHbIX MOCNeACTBUI 3arPA3HEHNA Ha Pbl-
60MOBHYIO U TYPUCTMYECKYIO OTpaciv. 11 Bbinnatbl
KOMMeHcauny npeanpruHUMaemMble MepPbI JOJKHbI
oTBeuaTb crefyoLwmm TpeboBaHAM:
« Pacxoppl Ha Takme Mepbl OMIXKHbI ObITb PasyM-
HbIMMW.
« Pacxoppbl Ha Takne Mepbl He JOKHbI ObITb He-
CcopasmepHbIMU TOMY ylepby nnm ybbiTkam,
Ha YMeHbLUeHVe KOTOPbIX OHM HaMpPaBeHbl.



«  Mepbl fOmKHbI ObITb LieniecoobpasHbiMy 1 Npes-
nosaraTb pa3yMHble NepCneKkTrBbI ycnexa (Ha-
npuMep, Mepbl MO BOCCTAaHOBMIEHWIO fOBEPUA
K MOpenpoayKTaM, Kak Npasusio, JOMKHbI Npea-
MPVHUMATBCA TONBKO MOCSIe TOFo, KaK Pbl6onoB-
Hble YrofibA OUNLLEHbl OT 3arpPA3HEHNA N PUCK
JanbHenLwwero 3arpA3HeHna MUHUMAaNeH nnu
OTCYTCTBYET).

+ B cnyyae mapKeTMHroBbIx KaMnaHui npeanpu-
HUMaeMble Mepbl AOJIKHbl ObITb HaNpPaBJieHbl
Ha KOHKpeTHble LeneBble pbIHKM (Hanpumep,
Mepbl MO NPeoAONIEHNIO HEraTUBHbIX NoC/es-
CTBUI 3arpA3HEeHNA Ha Typur3M, Kak NpaBuno,
LOJPKHbBI ObITb HanpaB/ieHbl HA OObIYHYIO KNN-
€HTCKyto 6a3y TyprCTOB B 3TOM palioHe).
3.5.2. VIckn 0 BO3MeLLeHun pacxogoB Ha map-

KETUHroBble KaMMaHUM NN aHaNoOrnyHble me-

ponpuATA nognexkaT Y4OBNEeTBOPEHUIO TONIbKO

B TOM C/lyyae, eCc/in Takmue MeponpuAaTua ABnA-

I0TCA [OMNONIHUTENbHBIMM MO OTHOLWEHUIO K TEM,

KOTopble 0ObIYHO NMPOBOAATCA AN1A STOWN Lenu.

WNHbIMM cnoBamu, KOMMeHcauma BbinaavymBaeTca

TONbKO 3a AONONHUTENbHbIE PACXOAbl, CBA3aAH-

Hble C HeO6XOANMOCTbIO MPEOAONIEHNA HeraTmB-

HbIX NOCNEeACTBUN 3arpA3HeHnA. MapKeTUHrosble

KaMMaHUM CIMWKOM obLlero xapakrepa He npu-

HUMatoTCcA. ECnv HeCcKonbKo Ny6nnYHbIX OpraHoB

OCYLLEeCTBAAT KaMNaHUK, CBA3aHHble C OOHUMMU

N TeMU e HeraTMBHbIMU NOCNeACTBMAMM, TaKme

KaMMaHUN SOMKHbI ObITb Hag/exalwm obpasom

CKOOPAMHUPOBaHbI, YTOObI M36eXaTb BbIMOSHEHNA

[ABaXabl OAHOW 1 TOW e paboTbl. Icku o Bo3Me-

WEeHNN PacxofoB Ha NPefoTBPALLEHNE YMCTbIX

SKOHOMMYECKUX YObITKOB, KaK NpaBusio, He Nog-

nekat yoOoBfIeTBOPEHUIO AO TOFO MOMEHTAa, MOoKa

3TV Mepbl He ByAyT NpeanpuUHATLI.

3.5.3. PasyMHOCTb NpeanpuHATbIX Mep oLe-
HUBAETCA NCXOAA N3 KOHKPETHbIX 06CTOATENbCTB
Jena v npu yyete 3aTPOHYTbIX MHTEPECOB 1 dak-
TOB, N3BECTHbIX HA MOMEHT NPUHATUA Mep. MNpun
pPacCMOTPEHMN UCKOB O BO3MELLEHUMN PacxodoB
Ha opraHM3aunio MapKeTUHIOBOWN AeATEeNIbHOCTU
yunTbIBaeTCA NOBeAeHMe NCTUa Nepea CpeacTsa-
MM MaccoBoW MHPOpMaLMN Noce MHUNAEHTA,
1 B YaCTHOCTM TO, NPVBESIO NN TaKOe NoBefeHne
K yBENMYEHMIO HEraTUBHbIX MOCNeACTBUI 3arpas-
HeHWuA.

lMpedwvsesneHue uckos

3.5.4. lMpu npeabABNEHNN UCKOB N3 MAPKETUH-
roBbIX KaMMaHW JomKHa OblTb NpeaoCcTaBNeHa
cnepytowas nHbopmayms:

. YHUOUKALUA MOPCKOT O MPABA

« [logpobHaa nHbopmauma o xapakTepe, Lenu,
CpPOKax M LieneBou rpynne s Kaxgoro v3 go-
NOJIHUTENIbHBIX MAPKETUHIOBbIX MEPONPUATUIA.

« TlNoppob6Hasa pa3brBKa pacxofoB Ha Nobdyo
MapKETUHIOBYIO CTPATEMMIO UM KaMMaHWIO, Ha-
NpPaBNeHHYI0 Ha NPeOAO0NIEHNE SKOHOMUYECKNX
nocneacTBuii MHUMAEHTa, C COOTBETCTBYIOLLMMM
cyeTamun/goKyMeHTaumen ansa nogTeepaeHus
pacxonos.

« JleTanu n cToMMOCTb OObIUHbIX MAaPKETUHIOBbIX
cTpaTerui N KamnaHuim nctua (ecnm Takosble
MetoTCA).

« PesynbTaTbl 4ONONHUTENbBHBIX MAPKETMHIOBbIX
MepPONPUATUIA NPU HANUYUN N3MEPUMbIX pe-
3y/bTaToB.

3.6. ICKM O BOSMELLEH/ YLLIEPBA OKPYA-
tOLLIEV CPEZE 1 PACXOOB HA NMPOBEJEHWE NC-

CNEQOBAHUI MOCIE PA3NIMBA

O6vem KoMmneHcauyuu

3.6.1. CornacHo KoHBeHUmAM 1992 r. KOMMeH-
cauus 3a ywepb okpy»katoLeln cpefe orpaHuun-
BaeTCA YNyLIeHHON BbIroflol B pe3ynbTate npuyn-
HeHUsA Takoro yulepba 1 pacxogamm Ha pasyMmHble
BOCCTAHOBUTESIbHbIE Mepbl, KOTOpble GaKTUYECKM
MPUHATBI UV SOMKHbI ObITb MPUHSTBHI.

3.6.2. [pymepbl nognexalyux yaosneTBOpeHmIo
NCKOBbIX TPeboBaHMI O BO3MELLEHUN SKOHOMMYe-
CKUX YObITKOB, MPUYMHEHHbIX BCeACTBME yiepba
OKpy»KaloLlen cpefe, BK/OYalOT COKpalleHre Jo-
XO[I0B MOPCKOTO NapKa 1Unu 3anoBefHnKa, Kotopble
B3MMalOT NJaTy 3a NocelleHne, Nnmn cokpalleHue
ynoBa NPOMBbIC/IOBbIX BUAOB MOPCKOU MPOAYyKLUN,
HanpAMYyto 3aTPOHYTbIX HedpTbio. CM. MpeblayLme
pa3genbl PyKoBoACTBa, MOCBALLEHHbIE SKOHOMUYE-
CKMM Y6bITKaM B pbl60SIOBHOW, MapUKyIbTYPHOM
1 poibonepepabaTbiBatoLLen oTpaciax U B Typu-
CTUYeckon otpacnu (nogpasa. 3.3 1 3.4).

3.6.3. B 605blUMHCTBE CyYyaeB KPYMHbI pas-
nunB HedTN He HeceT HEMOMPaBUMOTO yuepba Mop-
CKOW cpefie BC/ieACTBME ee 6OMbLLIOro noTeHurana
Nno ecTeCTBEHHOMY BOCCTaHOBJeHUI0. HecmoTps
Ha CyLlecTBOBaHMe OrpaHUYEeHUN OTHOCUTENIbHO
TOrO, Kakune Mepbl MOTYT ObITb MPUHATDLI 418 Yiyu-
LUeHNA eCTECTBEHHDbIX MPOLIECCOB, NPU onpefeneH-
HbIX 06CTOATENbCTBAX BO3MOXKHO YCKOPUTb ecTe-
CTBEHHOE BOCCTaHOB/IEHME Noc/e pa3nmsea HedTn
C NMOMOLLbIO Pa3yMHbIX BOCCTAaHOBUTEIbHbIX Mep.
Pacxopbl Ha Takne Mepbl MOAJNIeXKaT KOMMNeHcaLmum
npwv onpefeneHHbIX YCITOBUSX.

3.6.4. Beuay Toro, Uto NpakTUYeCKN HEBO3MOX-
HO MPVIBECTU NMOBPEXAEHHbIN PANiOH K TOMY e KO-

85



MOPCKOE NMPABO | MARITIME LAW | 1 = 2024

NOrMYeCKOMY COCTOAHUIO, KOTOPOE CYLLeCTBOBAsNO
6bl, ecn 6bl paznvBa HePTV He NPON3OLLNO, LieNbIo
No6bIX Pa3yMHbIX BOCCTAHOBUTENbHbIX MepP AOJIX-
HO 6bITb BOCCTAHOBJIEHME TOrO GUONOrNYECKOrO COo-
06L1ecTBa, B KOTOPOM NPUCYTCTBYIOT 1 HOPMAsbHO
YHKLMOHMPYIOT OpraHun3Mbl, XapaKTepHble ana
3TOro coobLecTBa Ha MOMEHT MHUMAeHTa. Pacxogpbl
Ha BOCCTaHOBUTESNIbHblE Mepbl, MPUHATbIE Ha HEKO-
TOPOM PaCCTOAHUM OT 3aTPOHYTOrO PaioHa, HO BCe
eLLe B €ro 06X OKPECTHOCTSIX, MOTYT MOAJSIexaTb
KOoMMeHcauunn, ecii MoXeT ObITb MPOAEMOHCTPU-
pOBaHO, YTO OHW AeNCTBUTENbHO ByAyT CNOCO6-
CTBOBaTb BOCCTAHOBJIEHUIO NOBPEXAEHHbIX KOM-
NMOHEHTOB OKpYy»KatoLen cpefbl. 3Ta CBA3b MeXay
Mepamm 1 NOBPeXAEHHbIMN KOMMOHEHTaMU UMeeT
BaXKHOE 3HaueHue 1A COOTBETCTBMA onpefeneHmto
yuep6a ot 3arpasHeHua B KoHBeHUmAx 1992 T. (cm.
nopgpasa. 1.4).

3.6.5. B gononHeHune K o6Wmm Kputepmuamm
YyOOBJIETBOPEHMA NCKOB O BO3MELLEHUN YObIT-
KOB, U3N10’KeHHbIM B nogpasa. 1.5, uckm o sosme-
LWEeHMN PacXof0B Ha Mepbl MO BOCCTAHOBJIEHNIO
OKpy»KatoLlern cpefbl nognexaT yaoBneTBOPeHWIO
TOJIbKO B Clyyae COOTBETCTBMA CreayoLWwmm Kpu-
Tepuam:

+  Mepbl BOMKHbI C pa3yMHOW JONeN BePOATHOCTU
3HaUUTENIbHO YCKOPUTb €CTeCTBEHHbIN BOCCTa-
HOBUWTENbHbIN NpoLiecc.

« Mepbl JomKHbI 6bITb HanNpaBfieHbl Ha NpPeoT-
BpalleHue aanbHerwero yuepba B pesynbrate
NHUWAEHTa.

« Mepbl He fOMKHbI, HACKONIbKO 3TO BO3MOXHO,
NPUBOAUTD K YXYLLIEHNIO APYTX MecT obuTa-
HUA UK K HeGNaronpusaTHbIM NOCNELCTBUAM
ANA ApYyrnx npupOoAHbIX UM SKOHOMNYECKNX
pecypcos.

«  Mepbl BonXHbI ObITb TEXHUYECKN OCYLLECTBU-
MbIMMU.

« Pacxopbl Ha NpyHATNE Mep He [OJKHbI ObITb
Hecopa3MepHbIMU MaclITaby 1 NPOAOKNTENb-
HOCTW yuiep6a 1 NONOXKUTESIbHBIM pe3ysibTaTam,
KOTOpbIE C pa3yMHOW JONE BEPOATHOCTM 6yayT
OOCTUTHYTbI.

3.6.6. OueHKa NCKOBbIX TpeboBaHMI OCHOBbI-
BaeTCcA Ha UHGOpPMaLMKM, JOCTYNHON HA MOMEHT
NPUHATMA BOCCTAHOBUTENbHBIX Mep. KomneHcauus
BbINJIauMBaETCA TOIbKO 3@ pPa3yMHble BOCCTAHO-
BUTESIbHble Mepbl, KOTOpble GaKTUUYeCKM NPUHATLI
WK BOSMKHBI ObITb NPUHATHL. IckoBble TpeboBaHUA
0 BO3MELLEHN SKOHOMNYECKMX YObITKOB B pe3yJib-
TaTe yulep6a oKpy»atowen cpese, KOTopble MO-
ryT 6bITb BblpaXeHbl B leHEXHOM SKBUBAJEHTe,
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OLIEHVBAIOTCA aHaNoOMMYyHO Apyrum TpeboBaHuaM
0 BO3MELLEHUN IKOHOMUYECKNX YObITKOB.

3.6.7. B HeKOTOpbIX Clyyaax gnAa ycTaHoBse-
HUA NPUPOLbI U CTeneHu yulepba, NPUYNHEHHOTO
OKpY»KatoLLel cpefie B pe3ynbTate pasnvea Hedtu,
1 onsi onpefesieHns Toro, ABASOTCA NI BOCCTAHO-
BUTENIbHbIE MEePbl HEOOXOAMMbBIMM 1 OCYLLECTBU-
MbIMU, TpebyeTca npoBefeHNe UCCNef0BaHNUN.
Takue nccnegoBaHMA He TPebyoTCA NOCse Kax-
[Oro pasnvBa U1, Kak npaBuno, Hanbosnee ymecT-
Hbl B CJlyYae KPYMHbIX MHUNAEHTOB, KOrga ecTb
[OoKa3aTeNnbCTBa 3HAUYNTENbHOIO BO3AENCTBUA
Ha OKpY:KaloLLyto cpeay.

3.6.8. DoHf MOXKeT yyacTBOBaTb B OnJiaTe pac-
XO[0B Ha TaKme UccnefoBaHnaA Npu yCoBmm, YTo
OHW CBA3aHbl C yuwlepbom, KoTopblli nognagaeT
noj onpepgerneHue yuep6a ot 3arpA3HeHns B CO-
OTBETCTBUU C KOHBEHLMAMU, BKITIOYAS Pa3yMHble
Mepbl MO BOCCTAHOB/IEHNIO MOBPEXAEHHO OKPY-
XKatouwen cpefbl. AnA BbiniaTbl KOMMNEHcaUUN He-
o6xoaMmo, YToObI Nt0ObIE Takne nccefoBaHus
nocsie pasnunea C pasyMHOW AONell BEPOATHOCTU
cofeprkanu AOCTOBEPHYIO 1 NoJsie3Hyto NHbop-
Mauuto. Mo 3Toln NpuYnHe NCCnenoBaHMA JOIK-
Hbl NPOBOAMUTLCA C NPOdECCUOHANNIMOM, Hayu-
HOW CTPOroCTbio, 0OBEKTUBHOCTbBIO 11 GaNlaHCOM.
C Hambonbluen fonen BePOATHOCTN 3TO byaeT
LOCTUIHYTO, eCNU B NOCTpajaBLUem rocyfapcree-
yuyacTHUKe 6yaeT co34aH KOMUTET WU UHON Me-
XaHV3M Ons pa3paboTKu 1 KoopanHaumm nobbix
TaKUX NCCNefoBaHWIA, PAaBHO Kak 1 BOCCTAHOBMU-
TeNbHbIX Mep.

3.6.9. MacwTabbl ccneaoBaHNin 4OMKHbI ObITh
NPOMNoOPLMOHaNbHbI CTEMEHWN 3arpA3HEHNA U Npe[-
nonaraeMbim nocnegctenam. C opyrom CTOPOHbI,
cam no ceb6e $aKT TOro, YTo NCCnefoBaHme nocne
pa3fiviBa NoKa3blBaET, UTO HE BO3HUKIO 3HAUNTESTb-
HOrO AONTOCPOYHOTO ylepba OKpy»KatoLwen cpeae
UNN 4TO He TpebyloTCA Kakne-nmbo BOCCTaHOBU-
TeNbHble Mepbl, He UCKIOYAeT KOMMeHCcaUmto pac-
XO/I0B Ha NcCefoBaHue.

3.6.10. DoHAy [OMKHO ObITb HAa PaHHEN CTa-
AN NpeanoXKeHo NPUHATb yyacTue B onpepge-
NeHnn HeobXoaMMOCTU NpPOoBeAeHUA Nccneno-
BaHUA OKpY»KatoLlel cpefbl MOcne pasnuaea npu
KOHKPEeTHOM uHuugeHTe. Ecnn 6yaeTt nprsHaHo,
yTO NPOBEAEHME TAaKOTO NCCNefoBaHNA OnpaB-
faHHo, QoHpy ponkHa OblTb NMpepocTaBneHa
BO3MOXHOCTb Yy4aCTBOBATb B MiAHNPOBAHUM
M onpeaeneHnn TEXHNYECKOro 3afaHunsl uccre-
AoBaHUA. B aTom KoHTeKkcTe QOHA MOXKET UrpaTb
BaXKHYI0 ponb B 06ecneyeHnm Toro, 4tobbl nobble



nccnefoBaHMA OKpY»KaloLLen cpefibl nocse pas-
NMBa He NOBTOPSANM 6e3 Heo6XOAUMOCTU TO, UTO
6b1n10 caenaHo paHee. DoHA TaKKe MOXKET MOMOYb
B ob6ecrneyeHn NCMosib30BaHWA HaaNeXallux me-
TOOOB U 3KCNepToB. KpaliHe BaXHO, YTOObI XO[
NcCnefoBaHUN KOHTPONMPOBAIICA, @ pPe3ynbraThbl
6b111 ACHO 1 6eCcnpPUCTPaACTHO 3aJ0KYMEHTUPO-
BaHbl. DTO BaXKHO He TOSIbKO /1A KOHKPETHOIO MH-
LUWAEHTa, HO 1 ana coopa OOHOOM penieBaHTHbIX
JAHHbIX A5 OyayLwmx cnyyaes.

3.6.11. BaxxHO Tak»ke NoguepKHyTb, 4TO yyacTme
QoHAa B NNaHMPOBAHUN UCCNIEAOBAHUN OKPYKato-
e cpeabl He0bA3aTeNbHO 03HAYAET, UTO PACXOodbl
Ha No6Oble NPeasIoKeHHbIE U MPUHATbIE NO3aHee
BOCCTAHOBMTESIbHbIE Mepbl OyAYT NOANEKATb KOM-
neHcauuu.

lMpedwssaesneHue uckos
3.6.12. Vick1 0 BO3MeLleHU pacxodoB Ha BOC-

CTaHOBUTENIbHbIE MePbl U CBA3AHHbIE C 3TUM UC-

CcrnefoBaHMA OOMKHbI cCogepXaTb clegyouune

netanu:

« UYepTexx 3aTPOHYTON pPa3nnBOM TeppPUTOPUM
Cc onucaHnem MmacwTaba, pacnpepeneHus
1 YPOBHSA 3arpsA3HeHMs, a TaKXKe pecypCos, 3a-
TPOHYTbIX HePTbIO (HanpUMep, C UCNONb30BaHN-
eM reorpadnyeckmnx Nnm HaBUrauMoHHbIX KapT,
nogKpenneHHolx ¢potorpadpuamu, BUAEO Unu
nHdopmaumen B opyrom Buae).

+  AHanuTtuueckue 1u/Mnu NHble [OKa3aTeNnbCTBa,
nokasblBaloLue CBA3b Mexay 3arpAasHeHnemM
HedTbio U NPUYACTHBIM CYAHOM (Takue Kak Xu-
MUYeCKU aHanm3 npob HedTu, perieBaHTHbIE
JaHHble 0 BETPE, NPUINBaX U OTNIMBAX, TEUEHUN,
pe3ynbTaTbhl HabnAeHUIN 3a NnaBatoLen Hed-
Tblo 1 rpadryeckoe N306paxkeHre ee nepeme-
LeHunsA).

« [eTanu n pesynbTaTbl OObIX UCCIE[OBAHUN,
npoBefeHHbIX AnA oLUeHKM yuepba oKpy»kato-
e cpeae 1 KOHTPonA 3a 3GGEKTUBHOCTBIO Jito-
6bIx NpegnaraemblX BOCCTAHOBUTENbHbIX Mep,
C pa36b1BKOV COOTBETCTBYIOLLUX PACXOAOB.

+ TNoppobHoe onucaHre nobbix BOCCTaHOBUTESb-
HbIX Mepbl, KOTOPbIE NPUHATbI AN [OMKHbI ObITb
MPUHATBI, U Pa3bUBKa PacXomdoB.

3.6.13. ickoBble TpeboBaHNSI O BO3MELLEHUN
SKOHOMMYECKMX YObITKOB, MPUYMHEHHbIX BCNes-
cTBMe ywepba oKpyxatoLlen cpefe, B OCHOBHOM
LOJIXKHbI OLEHMBATBCSA MO TOW e Mofenu, Kotopas
YCTAHOBJIEHA [/151 YACTbIX SIKOHOMUYECKMX YOBITKOB
(cm. naparpadbl 1.4.9-1.4.10).

. YHUOUKALUA MOPCKOT O MPABA

ABNAETCA 1 MOV UCK AOMYCTUMbIM A4
LIENEN KOMNEHCALNIA?

[lo npepbABneHnA ncka ybegmTecn, YTo Bbl MO-
eTe OTBETUTb «fAax» Ha criefytoLne Bonpochl (CMm.
naparpad 1.5.1):

« ToHecnu nu Bbl yXXe pacxodbl, yObITKU Unn
yuep6?

«  OTHOCATCA NN pacxoabl K Mepam, KoTopble Obinn
NPWHSTbI NOC/Ie MHUWOEHTA Y KOTOPbIe SBNAIOT-
CA pa3yMHbIMU 1 06OCHOBaHHbIMIA?

«  Bbinun nn pacxogpbl, yobITky nnm yuep6b Bbi3BaHbl
3arpA3HeHVeM B pesysnbTaTe pasnuea?

«  WmeeTca nn pasymHan NnpvynHHasa CBA3b MeXay
pacxodamu, yobITkamu nnm ywepbom B pamkax
BaLLEro UCKa 1 3arpA3HeHreM, Bbl3BaHHbIM pa3-
nmeom?

«  MoxeTe nn Bbl KONNYECTBEHHO OLIEHWTb pPa3Mep
NMOHECEHHbIX BaMU YObITKOB?

«  MorkeTe N1 Bbl NOATBEPAUTDL Pa3Mep BaLLMX pac-
X008, YObITKOB 1nu yuwepba 1 NpegocTaBUTb
COOTBETCTBYIOLME AOKYMEHTbI MU VUHbIE JO-
Ka3aTenbcTBa?

KAKAA MHOOPMALINA OOTIPKHA BbITb MPEOO-
CTABJIEHA NPV NMOOAYE MOEIO NCKA?

Mpn NpeabABNEHNN NCKA O KOMMEHCALWN Bbl
JOJMKHbI MPefoCTaBUTb CieaytoLyto MHGopMaLnto
(cm. maparpad 2.4.1):

+ Bawe nma n agpec.

« HanmeHoBaHve cyfHa, NPMYaCcTHOIO K NHLK-
LEHTY.

« [lata, mecTo 1 noapoObHble AaHHble 06 NHLMOEH-
Te, eCNN TaKoBble BaM M3BECTHbI, 38 NCKITIOUEHU-
em cnyyaes, korga ®oHg 1992 ropa yxke nmeet
yKa3aHHYyo nHpopmaLmio.

« Tun ywep6ba oT 3arpA3HeHns B pe3synbraTe WH-
UMaeHTa.

+ 3aABAEHHbIN BaMy pa3mep KoMMeHcaunu.

OT Bac MoXeT noTpeboBaTbCA NPefoCTaBUTb
LOMONHUTENbHYI0 MHPOPMALINIO B 3aBUCMMOCTM
OT TUNa Balero TpeboBaHuA (cm. pasgen 3).

Bbl MOXeTe 03HaKOMUTLCA C 6/TAHKOM VICKOBOTO
3asBIeHUA, KOTOPbIN pa3MeLleH Ha canTe Mexay-
HapogHbIX GOHAOB ANA KoMNeHcauum yuepba
OT 3arpA3HeHus HedTbto. B ciyyae KpynHOro mH-
LUMAEeHTa Bbl CMOXETe CKayaTb 6/1aHK MICKOBOTO 3a-
ABNEHUA ANA KOHKPETHOIO MHUMAEHTA, KOTOPbIN
6ynet HeoOXOAMMO 3aMONHUTL U HanpaBuTb B Mex-
AyHapogHble GOHAbI AnA KoMneHcaumn yuwepba
OT 3arpA3HeHnA HePTbO/CTPaxXOBLUMKY CyAOBIa-
aenbla. =
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Mpepucnosune

B 3TOoM HOMepe XXypHana cfienaH oTxof oT Tpa-
OVLMOHHOIO coflepKaHuA pasfena o HOBUHKax
nuTepaTypbl MO MOPCKOMY npaBy. Kak u Bbinyck
B LefloM, 0630p MOCBALLEH NPaBOBOMY perynu-
poBaHuto HebTAHbIX pa3nuBoB. [NpeacTaBneHHble
paboTbl O6binn ony6nrkoBaHbl paHee 2024 T., a He-
KOTOpble 13 HUX YNOMUHANNCb B NpeablayLmnx
BbIMyCKaXx »KypHasna. TeM He meHee BCe OHU npefa-
CTaBnAT coOOM aKTyanbHble 1 COpepXKaTenbHble
TPYZLbl, peKOMeHAyeMble K MPOUTEHUIO XKeNatoLnm
yrnyouTbca B Temy pa3nmBoB HedpTu Ha Mope.

MO>HO OTMeTUTb, UTO B 0630pe He NprBeaeHbl
KHUM 1 CTaTbM Ha Pycckom A3blke. K coxkaneHuto,
3TO CBA3AHO C OTCYTCTBUEM cerofHA B Poccuu Ka-
YeCTBEHHbIX PUANYECKNX TEKCTOB MO Pa3inBam
HedTU KaK B B1AE YacCTu Kakoro-nnbo nccnegosa-
HWA, TaK U B BUAE CAMOCTOATENbHbIX KHUT UK CTa-
Tel (@BTOPbI PAbOT, NPeACcTaBIeHHbIX B HACTOALLEM
HOMepe, NOCTapaNncCb BOCMOMHUTL 3TOT Npoben).
Bonee Toro, naxe B yctapesLuen nMTepaType MoX-
HO CTOJIKHYTbCA C OTKPOBEHHbIMU HapYyLLUEHUAMMU
akagemunyecknx Hopm. Hanpumep, B.A. MegH1KoB
B KOMMeHTapuu K €T. 316 KTM PO B 3HauntenbHom
obbeme nepeckasbiBaeT (B0 MHOrOM JOC/IOBHO) Mo-
noxeHus PykosogcTtea poHaos IOPC no npeabas-
NEHWIO NCKOB 13 Pa3nnBoB HedTn — 6e3 Kakon-nnbo
CCbUIKM Ha TakoBoe'. B YacTHOCTU, 06 3TOM roBOpUT
CpaBHEeHMe TeKCTa Criegyowmnx NyHKTOB KOMMEH-
TapuA n PykoBoacTBa COOTBETCTBEHHO (8 1 1.5.1;
913.1.1-3.1.3,3.1.5-3.1.6,3.1.11,3.1.13; 10 n 3.1.15;
111 3.1.12; 121 3.2.1; 13 1 1.4.12; 14 n 3.1.14;
16 n 1.4.8-1.4.9, 3.3.1, 3.34, 3.4.4, 3.3.11/3.4.5;
171 3.5.1;18 1 3.3.9-3.3.107).

Bo3morkHO, GnmxKaiien no BpeMeHu 13 JOCTON-
HbIX YNOMVHAHMA PaboT Ha PYCCKOM A3blKe ABNA-

' KommeHTapuin K Kogekcy ToproBoro mopennaBaHusa Poc-
cninckon Oepepaymn. 2-e n3g., ucnp. n gon. / nop peg.
I.[. BaHoBa. M.: Cnapk, 2005. C. 598 n ganee (aBTop Kom-
MeHTapus K rnase XVIII - B.A. MegHUKOB).

2 Cp.:MeaHos Il MpaBoOBOE perynnpoBaHue MOPCKOro Cy-
poxofcTea B Poccuinckoin ®epepaumn. 2-e nsg., nepepad.
n gon. M.: Mopckue Bectn Poccum, 2009. C. 398 1 ganee.
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eTca moHorpadusa T, VisaHoBa «[MpaBoBoe pery-
NMPOBaHMeE MOPCKOro CYAOXOACTBA B Poccuiickon
QOepepaumm» 2009 .2 HanpoTtus, onrcaHHble ganee
3apyb6exHble uccnefoBaHua Obinm onybnmMKkoBaHbl
c2015n02022r.

1. M. Aiko6ccoH «byayuasa KoHBeHL A 06 OT-
BeTCTBEHHOCTU B NpnGpeKHbIX Bogax — Mecto
ANA aHaNornm C OTBETCTBEHHOCTbIO NpY pasnu-
Bax He¢pTn?» B: OTBETCTBEHHOCTb 10 MOPCKOMY
npasy B rM06aibHOM U pernoHaibHOM KOHTEK-
ctax. Mop pep. b. Conepa, 3. TerteH60pHa.

Jacobsson, M. A future liability convention in
the offshore sector - could it be inspired by the
tanker oil spill regime? in Soyer, B., Tettenborn, A.
(eds.). (2018). Maritime liabilities in a global and
regional context. Informa Law from Routledge.

[JlaHHOe nccnepoBaHue, copepialleeca B c6op-
HUKe nog pepakumen b. Conepa 1 3. TeTTeH60PHa,
NOCBALLEHO OCHOBHbIM MONIOXEHNAM MeXAyHa-
POLHbIX 4OFOBOPOB, GOPMUPYIOLLMX PEXNM OTBET-
CTBEHHOCTU B paMKax KOHBEHLMI O rpagaHCKoM
OTBETCTBEHHOCTU 1 0 MexayHapogHom GoHe ana
KomneHcaumu yuiepba ot 3arpAasHeHus HedTblo.
Bonpochl, cBA3aHHbIE C OTBETCTBEHHOCTbHIO 1 KOM-
neHcaumen 3a ywepb OT 3arpA3HeHnA B pe3ynbrate
pasfnyHbIX BUAOB NHLUMAEHTOB Ha MOpe, perynu-
PYOTCA HECKONTbKMM F06anbHbIMU MeXXAyHapoa-
HbIMU KOHBEHLMAMMU, 3aKITIOYEHHBIMY NOZ, Sr0N
MexayHapofHOW MOpCKoW opraHu3auumm. Hanbo-
nee BaXXHOW YaCTblo PerynmpoBaHna ABNAETCA pe-
UM, MOKPbIBaOLWNIA pa3nunebl HedTr C TaHKEPOB.
B TO ke Bpems OTCyTCTBYeT Kakana-nmbo KOHBEH-
umA, KoTopas 6bl perynnpoBasna OTBETCTBEHHOCTb
3a yuepb ot 3arpA3HeHUA B NprUOpeXHbIX BOAAX.

2. C.®. laneH «lpaxxpaHcKana OTBETCTBEH-
HOCTb MNPV MOPCKNX MHLMAEHTaX».

Gabhlen, S.F. (2015). Civil liability for accidents
at sea. Springer.

[laHHaA KHUra npeacTaBnAeT cobonm nccne-
JOBaHWe rpa)kgaHCKoM OTBETCTBEHHOCTU Mpwu

3 WeaHos I'l. YKas. cou.



MOPCKMX UHUMAEHTaX ¢ GOKYCOM Ha UHTepecax
CTOPOH, He CBA3aHHbIX C MOPCKUM NpeanpuaTuem
[OroBOpHbIMM OTHOLWEHMAMN. MOopcKoe Cyaoxoa-
CTBO 1 WenbdoBasa NHAYCTPUA ABNATCA OQHUMY
N3 CaMblX MHTEPHALMOHaNbHbIX BUAOB AeATellb-
HOCTW B MUPE, 1 SKCMyaTauma CyfoB U MOPCKUX
00bEeKTOB MOXKeT 3aTparnBaTb caMble pa3Hble
NHTEepeChl B Pa3finyHbIX OTHOWEHNAX. HecmoTpsa
Ha HanMune MexayHapoaHo-npaBoBon 6a3bl, KO-
TOpan oxBaTblBaeT Hanbonee YacTo BCTpeyato-
Lmeca cyiydyan, OCTaloTCA BOMPOChl COOTHOLLEHUA
MeKAYHaPOAHbIX Y HALMNOHaNbHbIX HOPMATMBHbIX
aKTOB. B JaHHOM KHMre paccmMaTpmBaroTCA 3TN Npo-
6nembl.

3. A.Kanbk6peHHep «KoMmneHcauums Kata-
cTpoduUecKoro Bpefa: pexxnumMbl rpakgaHcKou
OTBETCTBEHHOCTM I KOMIMEHCaLIOHHbIEe GOHAbI»
(moKTOpCKasa ancceprauma).

Kalkbrenner, A. (2015). Compensating for cat-
astrophic harm: civil liability regimes and com-
pensation funds (doctoral thesis). University of
Calgary.

B naHHOI guccepTaumm nccnegyeTca rpaxkaaH-
CKasA OTBETCTBEHHOCTb NMPU KaTacTPOPUUECKUX UH-
UMAeHTax, Taknx Kak B3pbiB HedTAHOM NnaTtGopmbl
“Deepwater Horizon” nnn aBapusa Ha A3C «Dy-
Kycrma-1». B 6ONblIMHCTBE PEXUMOB rpaKaaH-
CKOW OTBETCTBEHHOCTU 33 MOTEHLMANbHO OMACHblEe
BVAbI 4eATENbHOCTM UCNONb3yloTca cneynduye-
CKMe KOHCTPYKLUMK, Hanpumep HanpasiieHHOCTb
OTBETCTBEHHOCTU 1 OrpaHUYeHne ee pa3mepa.
HanpaBneHHOCTb OTBETCTBEHHOCTM O3Hauvaer,
YTO OHa BO3/araeTcsA Ha onpegeneHHyio rpynmny
LEeNMHKBEHTOB, B TO BPeMsA Kak OTBETCTBEHHOCTb
APYrUX NOTeHLManbHbIX OTBETUMKOB UCKIIOYaeT-
cA. CoyeTaHMe HanpaBieHHOCT U IMMUTUPOBA-
HWUA OTBETCTBEHHOCTU MOTYT OFPaHNYMTb 06U
pa3mep KoMMeHcauuu, [OCTYMHON NOTEPMEeBLUUM,
YTO B UTOFe MOXET NPUBECTU K HEMOJTHOMY Y[10B-
neTBOpeHUto nx TpebosaHmin. B 3aBucumocTu
OT PUCAMKUMN Bpema HeJOKOMMNEeHcaLumn Bo3-
naraeTca Ha rocyfapcTBO MU Ha NocTpadaBLInX
nuny. O6blYHaA CTPYKTYPa PEXUMOB rpaxKgaHCcKom
OTBETCTBEHHOCTU, COCTOALLAA 13 NPUHLMMA OTBET-
CTBEHHOCTU feNNHKBEHTa 1 GrHaHCcoBoro obecne-
YyeHWA, TaKOro Kak CTpaxoBaHme, HeloCcTaTouYHa
ONA pelleHna npobnem ¢ onacHom aeAaTenbHo-
CTblo, IPUBOASALLEN K KaTacTpopuueckomy yuiep-
6y, ecn NONNTMKO-NPABOBON LieNblo ABNAETCA
BbInJiaTa NOTEPMEBLMM afieKBaTHOW KOMMeHcaLumm

yuiep6a.
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4. M. Unmnnuc «3Konornyeckne Hopmbl
B MOPCKOM YaCTHOM NpaBe».

Tsimplis, M. (2021). Environmental norms in
maritime law. Edward Elgar Publishing.

B aTon akTyanbHOI paboTe paccmaTpmBaloTCA
M3MEHEHNA B MOPCKOM YaCTHOM MpaBe B CBeTe
9KOJIOrMYeCcKUX NPUHLIMNOB, a TakXKe NocneacTBrA
3TUX U3MEHEHUI ANA NPAaBOOTHOLWEHUA MeXAy
yYacTHVKaM1 MOPCKOTo cyfoxoacTsaa. [peacrtasne-
Ha KOMMJIeKCHas OLeHKa UCMOJb30BaHNA KOOI -
YecKMX NPUHLUMMOB B peryimpoBaHny CySOXOACTBa
1 MOPCKOM YacTHOM npase. O60CHOBbLIBAETCA, UTO
HOpMaTMBHble 6bapbepbl, 00YCIOBNEHHbIE KPATKO-
CPOYHBbIMU GUHAHCOBBIMU UHTEpPECaMM, BanaHCOM
CUN MeXay rocygapcTBaMm U TEXHOKPaTUYECKNM
XapakTepom MexayHapogHOW MOPCKOW OpraHu-
3auUuu, NPenATCTBYIOT MU3MEHEHUAM, HEO6XOAVIMbIM
ONA NoAAePXKKN YCTONYMBOIO Pa3BUTUA, U TEM Ca-
MbIM CTaBAT NOA Yrpo3y MOPCKYLo cpesy.

5. «XDkonorus B cyae» nop peg. A.3. Unrenb-
COHa.

Ingelson, A.E. (ed.). (2019). Environment in
the courtroom. University of Calgary Press.

3710 0630p aKTyanbHbIX Npobnem sKonorunye-
cKoro npaBa KaHafbl No TpeM OCHOBHbIM HanpaB-
neHnAM: cneunduyeckas Nprpoaa SKONOrMYeCcKoro
Bpefa, yrosloBHOe npecnefoBaHve 3a npecTynse-
HWA NPOTNB SKONOIMMN 1 BbIHECEHWE HaKa3aHWN
3a Takue npectynnenuns. iccnegoBaHua, cobpan-
Hble B laHHOW KHWre, NpeACcTaBnAloT co60 NonbIT-
Ky KaHafCKMX CNeumnancToB No SKOMOrmyeckomy
npaBy npeoponeTb Npobnembl, CBA3aHHble C pac-
CMOTpPEHVEM IKONOrnYeckrx aen B cyaax KaHaapl.
B TO ke BpemsA BK/IOUEHHble B KHUTY MaTepuansl
no Asctpanuu n CLLA nokasblBatoT, UTo pyHAAMEH-
TanbHble 3Konornyeckne npobnembl KaHaabl CXoxu
C NpobnemMamy HEKOTOPbIX APYTUX IOPUCANKLNNA.

6. M. Ako6¢ccoH «MATb peyeii o rpaXkaaHCKoM
OTBETCTBEHHOCTU 3a 3arpA3HeHne Mopa».

Jacobsson, M. (2017). Five speeches on civil li-
ability for marine pollution. Studio Legale Lauro.

DTa KHUra ABNAETCA He MPOCTO aHTOJOrneN,
B KOTOPOW cOOpaHbl OTAENbHblE BbICTYMIEHNA aB-
Topa. B ueTbipex 13 NATY JOKNAJ0B paccMaTprBaeT-
cA efHaA Tema — «KomneHcauuma yuwepba npu pas-
nueax HepTu». Bo BCcex AT NpocnexnBaeTca ogHa
npo6rema — COOTHOLLUEHME MEXAY MeXAYHapOaHbI-
MU YHUPULNPOBAHHBIMU PEXMMaMU, NOCTPOEH-
HbIMW Ha MeXXAYHapOAHbIX KOHBEHLMAX, TaKUX KaK
KOHBeHLMKM 1992 . 0 rpa>kgaHCKOM OTBETCTBEHHO-
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¢t n o QoHpe nnum KoHseHuyua OOH no mopckomy
npasy (UNCLOS), n HaumoHanbHbIM MPaBoOM rocy-
[JapCTB-y4aCTHNKOB B YC/IOBUAX 3a4aCTY0 HEO4HO-
POZHOrO TONKOBaHUA HALMOHaNbHbIMM CyAamn. ITa
AVNeMMa AAPKO OTParkaeTCA B KJTIIOUEBOM BOMpPOCe,
KOTOPbIN NOCAYKWUS Ha3BaHMEM ANA TPETbEero Jo-
Knaga: KakoBa posib MeXAyHapOaHbIX JOrOBOPOB
B YHUMKaLMM MOPCKOro YacTHOro npasa?

7.T. Xanan «<Bpea MOpPCKOI 3KONOrMn: KOM-
neHcauua yuiepba 3KoCMCTeMHbIM ycayram
B MeXAYHapoA4HOM npaBe».

Handl, G. (2019). Marine environmental dam-
age: the compensability of ecosystem service loss
in international law, The International Journal of
Marine and Coastal Law, 34(4), 602-641.

OCHOBHble MOPCK/e KOHBEHLW, Perynmpyto-
LMe OTBETCTBEHHOCTb U BbINATy KOMMEHcauuni
3a 3arpA3HeHVe MOPCKOW cpefbl, B MepBYto oye-
peab KOHBEHLMA O FpaXkaaHCKOM OTBETCTBEHHOCTY
3a ywepb ot 3arpsasHeHna HedpTblo 1992 1. u Mpo-
ToKon o [lononHutenbHoM ¢poHge 2003 r. (pexum
Kro/®oHpa), ncknovatoT BO3MOXXHOCTb KOMMEHCa-
LM YMCTOrO SKONOrnMyeckoro Bpeaa. B gaHHonm cra-
Tb€ pacCMaTpPMBaAETCA BOMPOC O TOM, OCTAaTOYHO
NN B YCJIOBUAX COBPEMEHHOIO MEXAYHapPOAHOro
nybnnyHoro nopsagka nnu npasa yero-nmbo apy-
roro, KpomMe Kak MosHOl KomneHcaumu yuwepba
MOPCKOW cpefe, BKItoYasi NoTepl SKOCUCTEMHbIX
ycnyr. [prBoAATCA 1 OTBEpratoTca TPagULNOHHbIE
APryMeHTbl MPOTMB TaKoW KOMMEHCALUMN, a TaKXKe
NPOTUBOMOCTABAATCA NMPaKTUKA PacCMOTPEHUA
SKONOrMYecKnx NCKOB B pamMkax pexuma KIro/
QoHpa 1 3apoXxaatowmeca TeHAEHUW NPUHATUA
peLueHnin Ha MeXxyHapOAHO-NPaBOBOM YPOBHE 1 B
OTAeNbHbIX HAUMOHAJbHbIX MPABOBbIX CUCTEMAX,
rae noffep KKy nonyyaeT nosHaA KOMMeHcaums.
ABTOpPOM AenaeTca BbiBOJ 0 HEOOXOANMOCTU CKOp-
pPeKTMPOBaTb NOAXOAbl K 9KONOrMYECKUM MCKaM
B pexkume KIO/®oHpa, utobbl NpuBeCTr X B CO-
OTBETCTBUE C OMWCAHHOWN MeXAyHapoaHOM (1 Ha-
LMOHaNIbHOW) NPAKTUKOWN U TEM CaMbIM 3aLUTUTb
LeIOCTHOCTb CaMOro peXmnma B JOJITOCPOYHON
nepcrnekTuBge.

8. M. dBaHc «Parens patriae n BOKTpnHa 06-
LeCTBEHHOro AOBEepuA: B 3aLUTY B3bICKaHMSA
UNCTOro 3KONOrn4ecKoro Bpeaar.

Evans, M. (2016). Parens patriae and public
trust: litigating environmental harm per se, Mc-
Gill International Journal of Sustainable Devel-
opment Law and Policy, 12(1), 1-21.
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B 3amafHbIX NpaBOBbIX TPAAULMAX IKONOTMU-
yecKkunn Bpen obbl4YHO paccMaTpuBaAETCs CTPOro
yepes aHTPOMNOLEHTPUYECKYIO MPU3MY — KaK Nog-
X0f, KOTOPbIN A0 CMX NOP HE CMOT MPUBECTU K A0-
CTVXKEHMIO LLeNn SKONOrnMYeckom yCTONUYMBOCTH.
ABTOpPOM [O0Ka3blBaeTCA, YTO NPU3HaHNE KaHag-
CKMM MPaBOM UYNCTOrO 3KONornyeckoro spepa oy-
JeT cnocobcTBOBaTh 3alLuUTe OKPYKatoLLen cpebl.
MNpepnaratoTca MexaHM3Mbl YPerynnpoBaHua Tako-
ro Bpega B cynebHom nopspke. B yactHocTu, aBTO-
pPOM paccMaTpmMBaOTCA BO3MOKHbIE MEXaHW3Mbl
cynebHOoI KoMMNeHcauum YNCTOro SKOOrMYeCckoro
Bpefda: UCKM rocyapCTBEHHbIX OPraHOB B pamKax
NOTHOMOUNI U3 parens patriae N X anbTepPHaTH-
Ba — MICKM rpaxgaH NpOTUB rocyfapcTBa B pamKax
JOKTpPUHbI 06WecTBeHHOro gosepua. Hecmotps
Ha TO uTO 0Oa BapraHTa UMEIOT CBOU HeJOCTaTKN,
Kakabl N3 HAX MOXKET ObITb MCMONb30BaH ANA pe-
anunsauum NPaBoBOro NoTeHumana No co3aaHuio
ycTonumsoro 6yayuiero.

9. ®. Canac, XK. Mun, A. ®abpa, P. MakkeH3u
«MpUHLMNbI MeXAYHaPOAHOro SKOJIOrMYeCcKoro
npaBa» (4-e uspg.).

Sands, P., Peel, J., Fabra, A., & MacKenzie, R.
(2018). Principles of international environmental
law (4* ed.). Cambridge University Press.

B nonHocCTbio 06HOBNEHHOM M3[aHUN YMTaTENIO
npeanaraeTcs BCeOObEMMOWMNINA U KPUTUYECKUIA
aHanu3 ogHou 13 Hanbosee HGbICTPO pa3BUBalo-
Wunxca obnacTten MexxayHapogHOro NpaBa, a UMeH-
HO NPUHUMMOB 1 NPaBUSI OXPaHbl OKPY»KatoLLel
cpepnbl. 3pecb pas3bupatoTca KnoyeBble, OCHOBO-
ronararmLme NPUHUUMbI, CTPYKTYPbI YNpaBieHNs
N MeTOAbl PerynnpoBaHns, a TakxKe ncciepyeTca
KaKZbIl M3 OCHOBHbIX pPa3fesioB MexayHapon-
HOMO 3KOJIOMMYECKOro peryampoBaHusa B paMKax
TEMATUYECKUX [N1aB, BKITIOUAs U3MEHEHME KNMa-
Ta, 3aWmUTy atMocdepbl, OKeaHa 1 NPecHOW Bofbl,
6uopasHoobpa3me, XMMUKaTbl U perynnpoBaHue
0OTXOLO0B. HenpepbIBHO pacTyLue TOUKN nepeceye-
HUA C APYrMy 061acTAMM MeXXAYHAPOLHOrO NpaBga
TaKKe nccnegyeTca yepes paccCMOTpeHue B3anMoc-
BA3el MeXay MeXAyHapOAHbIM SKONOrnMYeckmnm
NpPaBoOM ¥ ApYrMy HaNpPaBNeEHUAMU MeXAYHAPOA-
HOTO PerynpoBaHns, TaKUMK Kak MeXAyHapogHas
TOProBsA, NpaBa YenoBeka, 'yyMaHMTapHoe NpaBo
N MHBECTMLIMOHHOE MpPaBo.

10. Y. AnpgepcoH, x. Xaup, K. ge na P
«MopcKoe cyAOXOACTBO 1 OKpY>Kalowas cpeaa:
npaBo 1 NpaKTuKa» (3-e nsa.).



Anderson, C., Hare, J., & de la Rue, C. (2022).
Shipping and the environment: law and practice
(3" ed.). Informa Law from Routledge.

C momeHTa nepsow nybnukaumm B 1998 r. 3Ta
KHUra ABnseTca Befyulen paboTonm no MmexayHa-
POLHOMY M aMepUKaHCKOMY MpaBy U NpPaKTMKe
B 3TON cdpepe. ABTOPbI KHUTM — N3BECTHbIE IOPUCTDI
N CTpaxoBble CneumanncTbl ¢ 6onee yem 100-neT-
HVMM COBOKYMHbIM OMbITOM PaboTbl, KOTOPbIN
BKJIOUYAET HeNnoCcpeaCcTBEHHOE COMPUKOCHOBEHME
CO MHOTUMU KPYMHbIMW UHUMAEHTaMMW. [JaHHbIN
TPy ABNAETCA He TONbKO BCeobbemsIoLmm cnpa-
BOUHMKOM, HO 1 60raTblM UCTOYHUKOM BBOLHOIO
MaTepuana 1 NpPakTMyecknx ugen, Kotopble 06b-

IV. 0630P HOBUHOK JIUTEPATYPbI [0 MOPCKOMY MPABY

ACHATCA OOCTYMNHbIM A3bIKOM, LLIEeHHbIM KaK And
IOPUCTOB, TaK 1 ANA WMPOKON MeXAYHAPOLHOM
ynTaTenbckomn aygutopuun. Tekct 6bin 06HOBNEH
B YaCTM OCHOBHbIX BOMPOCOB, KacalLWmxca 3a-
rPA3HEHMA C CYAOB, yAaneHusa 3aTOHYBLINX CYAOB
1 cbpoca OTXOA0B B MOPE, 1 PacLLUMPEH A0 APYrX
COBpeMeHHbIX obnacTei, BKoYas 3arpA3HeHne
npw NpoBefeH MOPCKIMX OnepaLuii noce B3pbl-
Ba Ha “Deepwater Horizon", BbI6pocChl nnacTika
B MOpe, YTUIM3aLmio CyAoB, NONAPHbIe onepaLum
1 ObICTPO MeHALMECA orpaHMyYeHUs Ha BbIOpO-
Cbl yrnepofa ¢ MOPCKUX CYZOB, a TakXe yrpo3bl
6e30MacHOCTM, TaKUe Kak KnbepaTtaku, Teppopursm
N coBpemMeHHble ¢opMbl NMPaTCTBa. &

0630p nodzomossieH NleaHom Kob4yeHko
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V. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

Foreword

This issue of the journal departs from the tradi-
tional content of the section on new publications
on maritime law and the law of the sea. Just as the
issue as a whole, the literature review focuses on
the legal regulation of oil spills. Publications pre-
sented in the review were published before 2023,
and some of them can be found in previous issues
of the journal. Nevertheless, they are all timely and
thought-provoking works which are recommended
reading if one wishes to delve deeper into the topic
of spills at sea.

It can be noted that there are no books or arti-
cles in Russian in the list of papers. Unfortunately,
this is due to the current lack of reliable legal texts
on oil spills in Russia, either as a part of a study or
as separate books or articles (apart from the articles
which were published in this journal, and which do
not require a review). Moreover, even outdated lit-
erature may contain blatant violations of academic
norms. For instance, V. Mednikov recites (mostly
verbatim) to a large extent the provisions of the
IOPC Funds’ Claims Manual in his commentary to
Article 316 of the Russian MSC - and without any
reference to the Manual itself'. In particular, it can
be seen when comparing the text of the following
paragraphs of the commentary and the Manual
accordingly (8 and 1.5.1; 9 and 3.1.1-3.1.3, 3.1.5-
3.1.6,3.1.11,3.1.13; 10 and 3.1.15; 11 and 3.1.12;
12 and 3.2.1; 13 and 1.4.12; 14 and 3.1.14; 16 and
1.4.8-1.4.9,3.3.1,3.3.4,3.44,3.3.11/3.45; 17 and
3.5.1; 18 and 3.3.9-3.3.10%).

Perhaps the most recent noteworthy research
is G.G. Ivanov’s monograph “Legal Regulation of
the Shipping in the Russian Federation” published

' Commentary to the Merchant Shipping Code of the
Russian Federation. 2" ed. amended and supplemented /
ed. by G.G. Ivanov. Moscow: Spark, 2005. P. 598 ff. (author
of the commentary to Chapter XVIII - V. Mednikov).

2 Compare with: Ivanov G.G. Legal Regulation of the
Shipping in the Russian Federation. 2" ed., revised and
supplemented. Moscow: Maritime News of Russia, 2009.
P. 398 ff.
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in 20093. In contrast, foreign books and articles de-
scribed in the review were published between 2015
and 2022.

1. Jacobsson, M. A future liability convention
in the offshore sector - could it be inspired by the
tanker oil spill regime? in Soyer, B., Tettenborn, A.
(eds.). (2018). Maritime liabilities in a global and
regional context. Informa Law from Routledge.

This chapter of the book edited by B. Soyer and
A.Tettenborn focuses on the substantive provisions
of the treaties forming the Civil Liability Conven-
tion / Fund regime. Issues relating to liability and
compensation for pollution damage resulting from
various types of shipping incidents are governed by
several global international conventions adopted
under the auspices of the International Maritime
Organization. The most important of these regimes
is that relating to tanker oil spills. There is, however,
no international convention governing liability for
pollution damage in the offshore sector.

2. Gahlen, S.F. (2015). Civil liability for acci-
dents at sea. Springer.

This book presents a study on civil liability for
accidents at sea, with a focus on the interests of
parties that are not contractually participating in
the maritime enterprise. Shipping and the maritime
offshore industry are among the most international
businesses in the world, and the operation of ships
and facilities at sea can involve very different in-
terests in a wide variety of relationships. Although
there is an international legal framework that cov-
ers the most frequent types of cases, questions re-
main regarding the interplay of international and
national legislation. This book addresses these is-
sues.

3. Kalkbrenner, A. (2015). Compensating for
catastrophic harm: civil liability regimes and com-
pensation funds (doctoral thesis). University of
Calgary.

3 Ivanov G.G. Op. cit.



This thesis is concerned with civil liability for
catastrophic incidents such as the BP Deepwa-
ter Horizon or Fukushima. Most civil liability re-
gimes for potentially hazardous activities adopt
design features, such as channelling and limiting
the amount of liability. Channelling means that
liability is assigned to a specific group of injurers
and the liability of other potential defendants is
excluded. The combination of channelling and
financial limits may limit the overall compensa-
tion available to victims potentially resulting in
undercompensation of victims. Depending on the
jurisdiction, the remaining liability is left with the
state or the victims. This thesis argues that the or-
dinary structure of civil liability regimes consisting
of a liability rule backed up by a financial security
instrument, such as insurance, is insufficient to
address hazardous activities that result in cata-
strophic damage if adequate compensation for
victims is the policy goal.

4. Tsimplis, M. (2021). Environmental norms in
maritime law. Edward Elgar Publishing.

This timely book examines the reform of mar-
itime law under the influence of environmental
principles and the effects of these changes in the
legal relationships between maritime stakehold-
ers. Providing an integrated assessment of the use
of environmental principles in the governance of
shipping and maritime law, it argues that norma-
tive barriers supported by short term financial
interests, the balance of power between states
and the technocratic character of the IMO are de-
laying necessary changes to support sustainable
development and thus endanger the marine en-
vironment.

5.Ingelson, A.E. (ed.). (2019). Environment in
the courtroom. University of Calgary Press.

This book is focused on providing an overview
of current environmental legal issues in Canada in
three key areas: the unique nature of environmen-
tal harm, prosecution of environmental offences,
and sentencing for environmental offences. The
essays in this volume represent an attempt by Ca-
nadian environmental law experts to come to grips
with the challenges associated with the litigation of
environmental cases in Canada. However, consid-
eration of the included contributions on Australia
and the United States will reveal that Canada shares
similar fundamental environmental challenges with
some other jurisdictions.

IV. REVIEW OF NEW PUBLICATIONS ON MARITIME LAW

6. Jacobsson, M. (2017). Five speeches on civ-
il liability for marine pollution. Studio Legale
Lauro.

This book is not just an anthology assembling
individual speeches. In fact, a common topic fea-
tures in four of the speeches, i.e. compensation
for damage arising from oil spills, whilst the same
dilemma recurs in all five speeches: the problem-
atic relationship between international uniform
regimes based on international conventions — such
as the 1992 Civil Liability and Fund Conventions or
the United Nations Convention on the Law of the
Sea (UNCLOS) - and the domestic laws of states
parties in the often uneven interpretation by na-
tional courts. This dilemma is well expressed by the
leading question which constitutes the title of the
third speech: To what extent do international treaties
result in the uniformity of maritime law?

7. Handl, G. (2019). Marine environmental
damage: the compensability of ecosystem service
loss in international law, The International Jour-
nal of Marine and Coastal Law, 34(4), 602-641.

Key maritime conventions governing liability
and compensation for pollution of the marine en-
vironment, foremost among them the 1992 Civil
Liability for Qil Pollution Convention and the 2003
Supplementary Fund Protocol (the CLC/Fund re-
gime), exclude compensation for pure environmen-
tal loss. This article discusses whether anything less
than full compensation of damage to the marine
environment, including the loss of ecosystem ser-
vices, comports with contemporary international
public policy or law. After reviewing and rejecting
traditional arguments opposing such compensabil-
ity, the article contrasts the CLC/Fund regime’s en-
vironmental claims practice with emerging trends
in decision on the international legal plane and
in select domestic legal systems, all of which sup-
port full compensation. The article thus concludes
that an adjustment of the CLC/Fund regime’s envi-
ronmental claims approach is desirable to align it
with this international (and national) practice and
thereby to protect the long-term integrity of the
regime itself.

8. Evans, M. (2016). Parens patriae and public
trust: litigating environmental harm per se, Mc-
Gill International Journal of Sustainable Devel-
opment Law and Policy, 12(1), 1-21.

In Western legal traditions, environmental harm
is generally viewed through a strict anthropocentric
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lens — an approach that has thus far failed to deliver
on the goal of environmental sustainability. The
author argues that recognition of environmental
harm per se in Canadian law would enhance en-
vironmental protection and presents vehicles for
addressing such harm through litigation. In par-
ticular, the author examines options for litigating
environmental harm per se: governmental actions
under the parens patriae jurisdiction and their con-
verse — citizen actions against government under
the doctrine of public trust. Although both options
have their own limitations, both could be used to
effectuate the law’s potential role in creating a sus-
tainable future.

9.Sands, P, Peel, J., Fabra, A., & MacKenzie, R.
(2018). Principles of international environmental
law (4* ed.). Cambridge University Press.

This new and fully updated edition offers a com-
prehensive and critical account of one of the fastest
growing areas of international law: the principles
and rules relating to environmental protection. In-
troducing the reader to the key foundational prin-
ciples, governance structures and regulatory tech-
niques, this book explores each of the major areas
of international environmental regulation through
substantive chapters, including climate change,
atmospheric protection, oceans and freshwater,
biodiversity, chemicals and waste regulation. The
ever-increasing overlap with other areas of interna-
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tional law is also explored through examination of
the inter-linkages between international environ-
mental law and other areas of international requ-
lation, such as trade, human rights, humanitarian
law and investment law.

10. Anderson, C., Hare, J., & de la Rue, C.
(2022). Shipping and the environment: law and
practice (3" ed.). Informa Law from Routledge.

From the time it was first published in 1998,
Shipping and the Environment has been the lead-
ing text on international and US law and practice
in this field. Written by renowned legal and insur-
ance practitioners with over 100 years of com-
bined specialist experience, including first-hand
knowledge of many major incidents, it is not only
a comprehensive reference work but an abun-
dant source of introductory material and practical
insights, all explained with a clarity appreciated
by lawyers and non-lawyers alike in a broad in-
ternational readership. While updating its core
subjects of pollution from ships, wreck removal
and dumping at sea, this enlarged text extends
into other modern areas including pollution from
offshore operations after Deepwater Horizon, plas-
tics released into the sea, recycling of vessels, po-
lar operations, and the fast-changing restrictions
on carbon emissions from ships, as well as safety
threats such as cyberattacks, terrorism and mod-
ern forms of piracy. =

The review was prepared by Ivan Kobchenko
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